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ERRATA. 


On  page  180,  in  the  third  line  of  second  paragraph,  for  **  vendor**  read 

'*  vendee/'  and  in  the  last  line  of  same  paragraph,  for  **  Wach"  read 

"  Wash." 
On  page  270,  in  line  4,  insert  **  that"  after  the  word  **  contended." 
On  page  438,  in  line  5  from  the  top,  after  the  words  **  verdict  of  "  insert 

"the." 
On  page  434,  in  line  30  from  the  top,  for  *'  subserved  *'  read  **  embraced." 
On  page  649,  in  line  4  from  bottom,  for  "  by  "  read  **  before." 
On  page  587,  in  line  5  of  paragraph  2,  for  **  view  *'  read  **  use." 
On  page  701,  in  line  9  from  bottom  of  page,  insert  after  "on"  the 

word  "the." 
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PETER  a  WILLIAMS  v.  R.  T.  WEAVER  et  al. 

Amendment — Process. 

The  Supreme  Court  has  power  to  allow  an  officer,  to  whom  its  process 
has  been  delivered  for  execution,  to  amend  his  return  thereof  by 
the  correction  of  errors  caused  by  inadvertance  or  honest  mistake. 

Motion  for  leave  to  amend  return  upon  execution,  heard 
after  due  notice  and  upon  affidavits  at  September  Term, 
1888,  of  the  Supreme  Court. 

In  this  case  an  execution  was  issued  from  this  Court,  di- 
rected and  delivered  to  the  Sheriff  of  the  County  of  Hertford, 
made  returnable  to  the  October  Term  of  1886  thereof.  The 
Sheriff  failed  to  note  thereon  the  date  of  its  delivery  to  him 
as  required  by  the  statute.  {The  Code,  §  100.)  In  his  return 
of  the  same,  by  inadvertance  he  set  forth  that  he  did  not 
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collect  the  sum  of  $8.40,  which  sum,  as  stated  in  the  return, 
"  was  deducted  and  allowed  by  Attorney  General,"  whereas 
he  should  have  said,  "  was  deducted  and  allowed  by  the 
Clerk  of  the  Supreme  Court" 

The  present  application  is  made  by  the  SherifiF  to  be  al- 
lowed to  amend  his  return,  so  as  to  specify  on  the  execution 
the  time  when  it  went  into  his  hands;  and  also  that  he 
failed  to  collect  the  sum  of  $8.40,  as  therein  required,  be- 
cause it  "  was  deducted  and  allowed  by  the  Clerk  of  the  Su- 
preme Court." 

Mr.  B.  B.  Winbome,  for  the  Sheriff. 
No  counsel,  contra. 

Merrimon,  J.,  (after  stating  the  case.)  The  power  of  this 
Court  to  allow  the  Sheriff  or  other  officer  to  amend  and  cor- 
rect his  return  of  its  process  as  to  errors  occasioned  by  mere 
inadvertence  or  honest  mistake,  so  as  to  make  it  speak  the 
iruth  as  to  what  was  done,  or  omitted  to  be  done,  by  the 
officer  in  its  execution,  is  essential  and  inherent,  but  it  should 
be  exercised  with  care  and  much  caution.  The  Court  should 
be  fully  satisfied  that  the  application  to  amend  is  made  in 
good  faith,  and  that  the  proposed  amendment  is  warranted 
by  the  facts.  It  is  ever  the  purpose  of  the  law,  in  the  course 
of  its  application,  to  ascertain  and  establish  the  truth  in  its 
judgments  and  proceedings,  and  to  this  end  its  Courts,  in 
their  nature,  have  ample  power,  which  they  will  exercise  as 
far  as  they  can  consistently  with  rules  of  just  procedure  and 
the  rights  of  parties.  Such  power  has  oftentimes  been  ex- 
ercised here,  and  the  frequent  exercise  of  the  like  power  by 
the  Superior  Courts  has  been  scrutinized  and  affirmed  by 
many  decisions  of  this  Court.  Smith  v.  Daniel,  3  Murph., 
128;  Davidson  v.  Cowan,  1  Dev.,  304;  Pur  cell  w,  McFarland, 
1  Ired.,  34;  Dickinson  v.  Lippitt,  5  Ired.,  560;  WilliaTm  v. 
.Sharps,  70  N.  C,  582 ;  Peebles  v.  Newsom,  74  N.  C,  473 ;  WaUera 
^.  Moore,  90  N.  C,  41. 
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The  evidence  fully  satisfies  us  that  the  SheriflF  omitted  to 
mark  the  entry  on  the  execution,  and  made  the  mistake  in 
his  return,  which  he  asks  leave  to  correct,  by  excusable  in- 
advertance.  The  entry  and  correction  cannot  prejudice  the 
substantial  rights  of  any  party. 

Leave,  therefore,  is  granted  to  make  the  amendments. 


BENJAMIN  SAUNDERS  v.  W.  O.  P.  LEE  et  al. 

Fraud — Notice — Purchaser — Evidence — Burden  oj  Proof. 

1.  A  conveyance  made  with  an  intent  to  defraud  creditors  *i0  nevertheless 
valid  against  the  maker  and  aU  others,  except  creditors  and  those 
who  purchase  under  a  sale  made  for  their  benefit ;  and  until  the 
title  thus  conveyed  is  divested  by  some  proceeding  instituted  by 
the  creditors,  it  is  sufficient  to  support  an  action  for  the  recovery 
of  the  land  and  damages  for  its  detention.  . 

1  A  purchaser  for  a  valuable  consideration,  and  without  notice,  from  a 
fraudulent  grantee,  acquires  a  good  title  against  the  creditors  of 
the  fraudulent  graotor. 

S.  The  party  who  alleges  fraud  in  the  execution  of  a  deed,  must  prove 
it;  and  upon  the  production  and  proof  of  the  deed,  the  burden  is 
upon  him  who  assails  it  to  prove  the  facts  which  may  vitiate  it. 

This  is  a  civil  action  which  was  tried  before  Monfgom- 
en/j  J.,  at  Spring  Term,  1888,  of  Gates  Superior  Court. 

William  H.  Lee,  under  whom  the  parties  to  the  action 
claim,  on  September  12th,  1867,  by  deed,  and  for  the  recited 
consideration  of  sixteen  hundred  dollars,  conveyed  the  tract 
of  land  described  in  the  complaint  to  Mills  H.  Eure,  who, 
on  May  8,  1880,  for  the  alleged  consideration  of  twenty-five 
hundred  dollars,  in  tlie  like  manner  conveyed  to  Benjamin 
Saunders.  Shortly  thereafter  the  latter  entered  upon  the 
premises,  and  held  possession   until  his  death,  when  the 
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plaintiff,  his  son  and  only  heir  at  law,  took  and  delivered 
possession  to  a  tenant  who  remained  until  the  expiration  of 
his  term  in  January,  1883. 

During  this  occupancy,  and  while  the  tenant  was  tempo- 
rarily absent  from  his  family,  who  continued  to  occupy  the 
dwelling  house,  John  P.  Lee  moved  upon  the  premises  and 
there  remained  until  his  death,  as  have  his  children,  the 
defendants  in  this  action,  since  his  decease. 

The  present  action  was  instituted  on  September  23d,  1885, 
to  recover  possession  and  damages  for  withholding  it. 

The  answer  of  the  defendants  denies  the  allegations  made 
in  the  complaint  of  title  in  the  plaintiff,  and  any  wrongful 
withhohiing  from  him,  but  admits  that  they  have,  since 
their  father's  death,  retained  possession  of  the  land  with  no 
title  thereto.  At  the  April  Term,  1887,  W.  D.  Pruden  made 
application  to  be  admitted  into  the  action  as  a  co-defendant, 
supported  by  an  affidavit,  wherein  he  states  that  one  Gatling 
having  a  debt  against  said  William  H.  Lee,  after  the  con- 
veyance to  Eure,  but  before  his  conveyance  to  Saunders,  sued 
for  and  recovered  in  the  Superior  Court  of  Gates  County 
judgment  therefor,  which  was  afterwards  transferred  to  said 
John  P.  Lee,  who,  after  the  death  of  the  former,  proceeded 
against  the  debtor's  heirs  at  law  and  caused  execution  to 
issue  upon  a  sale,  under  which  affiant  became  purchaser  and 
took  the  Sheriff's  deed  conveying  the  land  in  April,  1886; 
that  the  deed  to  Eure,  as  affiant  is  advised  and  believes,  was 
made  with  intent  to  defraud  creditors,  and  is  void,  and  that 
since  the  defendants  have  attorned  to  him  and  become  his 
tenants. 

The  motion  had  been  disallowed,  but  on  the  filing  of  the 
affidavit  was  granted,  and  thereupon  the  said  Pruden  filed 
his  answer  to  the  complaint,  in  which  he  reiterates  the  state- 
ments in  the  affidavit  in  regard  to  the  rendition  of  judgment 
and  the  proceedings  thereunder,  terminating  in  the  purchase 
and  conveyance  of  the  land  to  him,  and  repeats  the  averment 
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that  the  deed  to  Eure  was  without  any  consideration  and 
fraudulent. 

The  plaintiff  replies  to  these  allegations,  and  says  that  the 
said  William  H.  Lee  was  adjudged  a  bankrupt  and  duly  dis- 
charged of  his  debts,  including  the  said  judgment,  whereby 
the  proceedings  to  enforce  the  same  were  rendered  null  and 
void;  that  the  deeds  under  which  he  claims  were  both  bona 
jide  and  for  value,  and  that  if  that  to  Eure  were  fraudulent, 
his  vendee,  the  plaintiff's  father,  purchased  and  paid  for  the 
land  in  good  faith,  and  took  the  deed  therefor  without  no- 
tice of  the  fraud  or  fraudulent  intent  of  said  Lee  and  Eure, 
and  his  title  is  unaffected  thereby. 

Upon  the  trial  the  deeds  relied  on  by  the  plaintiff  were 
exhibited  in  evidence,  but  he  produced  no  proof  other  than 
the  recitals  contained  in  them  of  the  consideration  of  either. 

_  • 

The  defendant  introduced  no  evidence,  and  the  Court  charged 
that  the  plaintiff  was  not  entitled  to  a  verdict,  whereupon  the 
plaintiff  submitted  to  a  nonsuit  and  appealed. 

Messrs,  L.  L.  Smith  and  E,  F.  Aydleit^  for  plaintiff. 
Mr.  W.  D.  Pruden,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case.)  The  case  stated  on 
appeal  is  very  vague,  but  we  understand  from  it  and  the 
course  of  the  argument  here  that  the  instruction  proceeds 
upon  the  assumed  necessity  of  the  plaintift'^s  offering;  further 
proof  of  the  consideration  of  the  deeds  in  order  to  a  verdict 
in  his  favor. 

Iflhere  were  no  error  in  this  view  of  the  law,  it  is  plain 
the  plaintiff  was  entitled  to  recover  against  the  original  de- 
fendants, who  are  admitted  to  be  trespassers  in  the  unlawiul 
possession  of  the  land,  damages  for  the  use  and  detention  up 
to  the  period  of  the  purchase  and  conveyance  to  the  defend- 
ant Pruden,  as  he  could  give  no  protection  to  them  by  at- 
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tornmeut  or  otherwise,  when  he  had  no  claim  to  the  land 
himself. 

This  results  from  the  rule  that  a  conveyance  made  to  de- 
fraud creditors  is  effectual  against  the  bargainor,  and  all 
others,  except  creditors  seeking  to  subject  the  property  to 
their  demand,  and  such  as  may  buy  under  a  judicial  sale 
consequent  upon  such  proceedings,  and  in  the  latter  case  the 
title  is  divested  by  and  after  such  sale. 

As  the  direction  to  the  jury  is  unqualified  and  declares,  as 
we  interpret  the  language,  the  plaintiff  entitled  to  no  relief, 
in  submission  to  which  the  nonsuit  was  suffered,  we  should 
be  compelled  to  grant  a  new  trial  for  this  error,  if  there  were 
no  other  in  the  ruling. 

But  aside  from  this,  and  without  passing  upon  the  propo- 
sition argued  with  earnestness  before-us,  that  the  recital  is 
prima  facie  sufficient  evidence  of  the  valuable  consideration 
passing  between  the  parties  to  the  assailed  deed,  the  present 
plaintiff  avers  his  ancestor  to  have  been  a  purchaser  for  a 
full  and  valuable  consideration  without  notice,  actual  or 
constructive,  of  the  fraud  imputed,  and  that  his  title  is  con- 
sequently unaffected  by  the  unknown  presence  of  the  vitia- 
ting element  in  the  transaction,  and  as  the  validity  of  the 
conveyance,  as  such,  to  the  bargainee  Saunders,  is  not  called 
in  question,  unless  he  had  notice  of  the  fraud,  the  recital  is 
sufficient  to  sustain  the  consideration  of  the  deed  to  him 
without  other  proof.  The  question  is  thus  raised,  upon 
whom  of  the  parties  to  the  suit  devolves  the  burden  of  show- 
ing notice,  or  such  facts  as  would  put  the  vendee  on  inquiry 
as  to  the  bona  fides  of  the  deed  to  Eure? 

The  principle  is  well  settled  in  a  series  of  adjudications  in 
this  State,  as  elsewhere,  that  one  who  buys  from  a  fraudulent 
grantee,  for  a  valuable  consideration  and  without  notice, 
acquires  a  good  title  against  the  creditors  of  the  original 
fraudulent  grantor.  Martin  v.  Cowles,  1  D.  &  B.,  29;  King  v. 
Tricey  3    Ired.    Eq.,  568;    King  v.    Cantrel,  4   Ired.,   251; 
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Young  v.  Lathrop,  67  N.  C,  63;  Wade  v.  Sanders,  70  N.  C, 
270. 

The  general  rule  which  requires  one  who  alleges  fraud  to 
prove  it,  would  seem,  upon  the  production  and  proof  of  the 
deed,  to  call  on  the  defendant  to  show  the  facts  that  plant 
the  infectious  element  in  the  instrument  and  warrant  the 
jury  in  finding  its  presence.  But  the  proposition  finds  sup- 
port, not  only  in  the  reasonableness  of  it,  but  is  recognized 
in  adjudged  cases  in  this  Court. 

In  McGahee  v.  Sneed,  1  D.  &  B.  Eq.,  333,  it  is  held  that 
when  a  purchaser  from  a  fraudulent  grantee  seeks  relief  on 
the  ground  that  he  is  an  innocent  purchaser  without  notice, 
he  must  deny  notice,  and  so  he  must  in  an  answer  when  he 
sets  up  the  same  defence  to  the  bill  of  an  impeaching  cred- 
itor; and  Gaston,  J.,  delivering  the  opinion,  after  thus  sta- 
ting the  rule,  adds: 

"The  want  of  notice  is  an  essential  part  of  his  equity  in 
the  one  case,  and  of  his  defence  in  the  other,  and  it  is  a  gen- 
eral rule  in  pleading,  that  whatever  is  essential  to  the  right 
of  the  party  must  be  averred  bj'  him. 

"But  when  a  plaintiff  would  convert  a  purchaser  into  a 
trustee,  and  seeks  to  charge  him  because  he  bought  with  no- 
tice, and  therefore  mala  fide,  if  the  allegation  of  notice  is  not 
admitted,  the  plaintiff  is  bound  to  prove  it.  Should  the  answer 
be  silent,  or  not  sufficiently  explicit  in  this  respect,'the  plain- 
tiff may  except  to  the  answer,  and  require  one  more  full  and 
perfect.  But  if  he  does  not  except,  and  cannot  prove  the  no- 
iice^  he  must  fail  because  a  material  part  of  his  equity  is  not  es- 
iablUhed:' 

The  defendant  occupies  a  similar  relation  to  the  plaintiff, 
and  if  he  did  impeach  the  deed  to  Saunders,  he  has  ofl'ered 
no  evidence  to  support  the  charge. 

But  a  more  effectual  answer  is  found  in  the  fact  that  while 
the  first  deed  is  assailed  for  fraud  in  its  execution,  the  second 
is  not  attacked  in  any  way  in  the  answer,  and  is,  moreover, 
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vindicated  in  the  replication,  and  any  notice  of  the  fraud 
expressly  denied. 

There  is  therefore  error  in  the  inslruclion  given  to  the 
jury  that  "  the  plaintiff  was  not  entitled  to  recover;"  that 
is,  has  not  furnished  evidence  of  his  title  sufficient  to  war- 
rant a  verdict  from  the  jury,  and  the  nonsuit  must  be  set 
aside  and  a  new  trial  given. 

Error. 


THE  NORFOLK  SOUTHERN  RAILROAD  COMPANY  V.  TIMOTHY 

ELY. 

Draining  Low  Lands — Condemnaiion  of  Land. 

1.  Upon  an  application  to  condemn  lands  for  the  purpose  of  drainage, 

the  issues  of  fact  raised  by  the  pleadings  should  be  framed  and 
settled  by  a  jury;  they  cannot  be  raised  or  considered  upon  excep- 
tions to  the  report  of  the  commissioners  appointed  to  assess  dam- 
ages. 

2.  The  report  of  commissioners  appointed  to  condemn  lands  and  assess 

damages  for  the  purpose  of  drainage  is,  like  the  verdict  of  a  jury, 
conclusive  of  the  facts  therein  ascertained,  until  set  aside. 

This  is  an  application  to  condemn  land  for  drainage, 
heard  upon  exceptions  to  commissioners'  report,  by  Mont- 
gomery^ J.,  at  Spring  Term,  1888,  of  Pasquotank  Superior 
Court. 

The  plaintiff,  a  corporation  formed  and  operating  under  a 
law  of  this  State,  has  acquired  a  right  of  way  and  con- 
structed a  portion  of  its  railway  upon  and  over  a  parcel  of 
low  land  belonging  to  the  defendant,  and  known  as  the 
Great  Park  Estate,  in  the  County  of  Pasquotank.  It  alleges 
in  its  petition  filed  before  the  Clerk  that  formerly  the  surface 
water  accumulating  on  the  road-bed  was  carried  away  by  a 


SEPTEMBER  TERM,  1888.  9 


Railroad  v.  Ely. 


ditch,  called  the  Hall  ditch,  and  flowed  upon  land  of  a 
lower  level  on  the  east,  whereby  the  road-bed  was  relieved ; 
that  the  defendant  has  obstructed  the  ditch  so  that  it  can  no 
longer  serve  as  a  means  of  drainage,  and  the  track  is  ex- 
posed to  inundation  from  falling  rains  to  the  great  incon- 
venience of  the  public,  and  obstructing  the  safe  and  suffi- 
cient operations  of  the  road  as  a  carrier  of  persons  and 
property.  The  proceeding  is  under  Chapter  30,  of  the  1st 
Volume  of  ITie  Code^  and  is  prosecuted  to  obtain  a  right  of 
drainage  over  the  defendant's  land,  as  it  has  been  heretofore 
exercised  until  interrupted  by  the  defendant.  The  applica- 
tion is  resisted  by  the  defendant,  who  in  his  answer,  denies 
most  of  the  allegations  contained  in  the  com[>laint,  and,  as 
a  defence,  insists  that  relief  could  be  obtained  by  the  open- 
ing of  a  ditch  leading  in  another  direction  from  the  plain- 
tiff's road.  Certain  issues  were  thereupon  framed  and 
transmitted  to  the  Superior  Court  for  trial,  at  term  time, 
whereof  the  only  one  passed  on  by  the  jury  was  in  this  form : 

Is  the  land  of  the  plaintiff,  mentioned  in  the  petition,  so 
located  that  it  is  liable  to  inundation,  and  not  susceptible  of 
being  conveniently  drained  except  by  cutting  a  ditch 
through  the  land  of  the  defendant? 

To  this  inquiry  the  jury  responded,  **  Yes." 

Thereupon  the  Clerk  proceeded  to  appoint  commissioners 
to  enter  upon  and  view  the  lands  described  in  the  petition, 
and  lay  oflT  the  draining  ditch  along  the  Hall  ditch  from 
the  petitioner's  land  to  the  low  land  in  which  its  waters  are 
emptied,  and  to  ascertain  and  award  damages  therefor.  This 
was-done  and  report  made  to  the  Clerk,  to  which  exceptions 
were  entered,  supported  by  the  affidavit  of  defendant's  agent, 
as  follows : 

1st.  Because  the  plaintiff  in  this  action  is  not  entitled  to 
the  right  of  laying  off  a  drainage  through  the  defendant's 
land,  and  the  commissioners  have  no  authority  to  so  report 
in  fiavor  of  the  plaintiff's  right  to  have  the  ditch  so  laid  off. 
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2d.  Because  the  commissioners  have  reported  that  the 
same  (to-wit:  the  railroad  track  and  road  bed  of  plaintiff) 
cannot  be  conveniently  drained  except  through  the  lands  of 
Timothy  Ely,  whereas  the  commissioners  refused  to  exam- 
ine or  pass  upon  another  direct  outlet  urged  upon  them  by 
the  defendant  as  the  most  direct  and  natural  drain  for  the 
waters  collecting  on  the  track  of  said  railroad,  claiming  that 
they  had  no  authority  to  examine  or  select  any  other  route 
or  way  than  by  the  Hall  ditch. 

3d.  That  the  amount  of  the  assessment  of  damage  is 
infinitely  nothing  in  comparison  to  the  real  damage  in- 
flicted." 

The  Clerk  overruled  the  exceptions  and  gave  judgment 
confirming  the  report,  and  granting  the  relief  asked,  from 
which  the  defendant  appealed  to  the  Judge,  who,  upon  hear- 
ing the  appeal,  dismissed  it  on  petitioner's  motion,  and  from 
this  ruling  an  appeal  is  taken  by  the  defendant  to  this 
Court. 

Mr.  L.  D.  Slarkcj  for  plaintiff. 
Air,  Harvey  Terry,  for  defendant. 

Smith,  C.  J.,  (after  stating  the  case.)  Whatever  issues  of 
fact  are  made  in  the  pleading  shouM  have  been  framed  and 
settled  by  the  jury,  and  it  was  too  late  to  raise  them  after  the 
verdict  upon  the  one  inquiry  agreed  on  by  the  counsel  of 
the  respective  parties  at  the  trial  before  the  Judge. 

The  exceptions  are  themselves  untenable,  at  least  at  the 
stage  in  the  proceeding  at  which  they  w^ere  filed  : 

1.  No  issue  was  made  as  to  the  plaintiff's  title  when  the 
aid  of  the  jury  was  required,  and  the  form  of  that  sub- 
mitted assumes  the  plaintiff's  ownership  of  the  right  of  way 
over  the  land  to  be  relieved,  and  the  testimony  set  out  is 
confined  to  that  issue.  No  objection  appears  to  have  been 
taken  to  the  Clerk's  order  appointing  the  commissioners,  and 
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diis  is  necessarily  predicated  upon  the  relations  of  the  parties 
to  the  action  as  land  owners,  for  it  could  not  be  made  unless 
the  petitioner  had  land  to  be  drained. 

The  second  and  third  exceptions  are  matters  belonging  to 
the  commissioners,  whose  finding  of  fact  must  stand,  as 
would  a  jury  verdict,  unless  set  aside,  and  then  they  would 
have  to  go  over  their  work  again.  The*  exceptions  cannot 
now  be  heard. 

The  appeal  therefore  to  this  Court  cannot  bring  up  for 
review  the  errors  now  assigned,  inasmuch  as  the  proper  time 
fur  noting  the  exceptions,  if  any  there  were,  was  not  made 
use  of,  and  the  appeal  is  improvidently  taken.  But  inas- 
much as  dismissing  it  and  affirming  the  judgment  produce 
the  same  result  in  leaving  the  judgment  in  full  force,  it  ia 
not  necessary  to  pass  upon  the  particular  disposition  of  the 
case  and  the  right  of  appeal  at  this  stage  of  the  proceeding, 
which  has  progressed  upon  the  assumption  of  the  respective 
'  ownership  of  the  adjoining  tracts  to  a  final  result. 

We  therefore  affirm  the  judgment. 

Affirmed. 


W.  C.  MOORE  and  WIFE  et  al.  v.  M.  L.  EURE,  Adm'r  of  JAMEa 

SEARS. 

Administration — Executors  and  Administrators — Devastavit. 

1.  Good  faith,  and  the  exercise  of  ordinary  care,  and  reasonable  diligence 
are  all  that  is  required  of  executors  and  administrators  in  the  exe- 
cution of  their  trusts. 

8.  The  statute — The  Code,  §  1543 — authorizing  executors  and  adminis- 
Gators  to  pay  funds,  belonging  to  the  estates  which  they  are  ad- 
ministering, jnto  the  office  of  the  Clerk  of  the  Superior  Court  ia 
not  mandatory. 
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8.  Whore  an  administrator,  a  resident  of  Virginia,  found,  at  the  time  of 
his  qualification,  a  considerable  sum  to  the  credit  of  the  estate  in 
a  bank  in  Virginia  of  good  repute  for  solvency,  and  from  time  to 
time  added  other  funds  to  the  deposit,  but  paying  out  the  moneys 
as  rapidly  as  those  who  were  entitled  would  receive  it,  and  the 
bank  failed  ;  Held  that  he  was  not  guilty  of  a  devastavit. 

{Collina  v.  Oooch,  98  N.  C. ,  190,  distinguished.) 

This  is  a  civil  action  brought  in  the  Superior  Court  of 
Gates  County  bvlhedistributees  and  devisees  of  James  Sears, 
against  his  administrator  de  bonis  non  aim  tedamenio  annezo 
for  an  account  and  settlement  of  the  estate. 

At  Spring  Term,  1887,  the  cause  was  referred  for  an  ac- 
count, and  was  heard  upon  exceptions  to  tlie  referee's  report 
by  Monlgomerij,  J.,  at  S|)ring  Term,  1888. 

The  following  are  the  facts  agreed  upon,  and  upon  which 
the  referee  based  his  account: 

"  1.  James  Sears  died  in  1870,  domiciled  in  Gates  County, 
leaving  a  will,  in  which  his  widow,  Mary  A.,  was  named  and 
qualified  as  executrix. 

2.  Mary  A.  died  in  1884,  domiciled  in  Gates  County,  N.  C, 
and  letters  of  administration  de  bonis  non  cum  tesiamento  an- 
nexo  were  only  issued  to  the  defendant  on  January  24, 1884. 

3.  At  the  time  of  her  death  the  said  Mary  A.  had  on  de- 
posit, in  her  name  as  executrix,  in  the  Exchange  National 

*  B.ink  of  Norfolk,  Va.,  the  sum  of  $1,5  )0.33,  belonging  lo  the 
estate  of  her  testator,  and  also  had  in  the  bank  of  Hurruss, 
Son  &  Co.,  of  Norfolk,  Virginia,  the  sum  of  $771.47,  belong- 
ing to  said  estate. 

4.  Shortly  after  the  death  of  Mary  A.,  and  the  qualifica- 
tion of  the  defendant  Eure,  he  had  the  fund  in  the  Exchange 
National  Bank  transferred  to  his  own  name  in  that  Bank  as 
administrator  of  James  Sears,  and  on  the  same  day  drew  the 
fund  from  the  bank  of  Burruss,  Son  &  Co.,  and  deposited 
the  same,  with  otlier  funds  of  the  estate,  in  the  Exchange  Na- 
tional Bank  with  the  fund  alreadv  there  in  his  name  as  ad- 
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ministrator  as  aforesaid,  and  this  account  and  the  funds  of  the 
estate  were  kept  separate  from  any  other  money  of  the  said 
Eure,  and  at  the  time  of  the  failure  of  said  Exchange  Na- 
tional Bank,  on  the  2d  day  of  April,  1885,, he  had  in  the 
bank  to  his  credit  on  this  account  the  sum  of  $2,439.50. 

5.  That  at  the  time  the  said  Eure  opened  his  administra- 
tor's account  at  said  bank,  and  continuously  thereafter  to 
its  failure,  it  was  regarded  as  one  of  the  safest,  best  man- 
aged, and  most  solvent  institutions  of  the  kind  south  of  the 
Potomac.  No  one  doubted  its  solvency,  and  it  was  used  as 
the  place  of  deposit  by  the  leading  and  most  cautious  busi- 
ness men  and  capitalists  in  Virginia  and  Eastern  North 
Carolina,  and  the  defendant  so  regarded  it;  and  had  then, 
and  had  had  for  several  years,  his  individual  bank  account 
at  said  bank,  and  sustained  considerable  private  loss  by  its 
failure,  he  being  a  resident  of  Norfolk,  Virginia.  The  firm 
of  Eure,  Farrar  &  Co.,  of  which  the  defendant  was  a  mem- 
ber, also  kept  an  account  at  said  bank,  and  at  times  had  con- 
siderable money  on  deposit  there. 

6.  Prior  to  the  qualification  of  the  said  Eure  as  adminis- 
trator of  said  estate,  Uriah  Vaughan,  of  Murfreesboro,  had 
been  appointed  receiver  of  the  estate  of  the  plaintiffs;  and 
in  less  than  thirty  days  after  the  said  Eure  qualified  and  had 
the  funds  in  the  Exchange  Bank  transferred  to  his  name  as 
administrator,  and  made  the  deposit  of  the  funds  from  Bur- 
russ,  Son  &  Co.  at  said  bank,  he  wrote  to  Vaughan  and  in- 
formed him  that  he  had  the  funds  on  hand  in  bank,  and 
desired  to  pay  them  to  him  as  receiver.  The  said  Eure  did 
not  receive  any  answer  to  his  letter,  but  shortly  thereafter 
aaw  Vaughan  in  Norfolk,  and  stated  to  him  that  he  had  the 
money  in  bank  and  desired  him  to  receive  it  for  the  plain- 
tiffs, and  Vaughan  replied  that  he  did  not  want  to  be  troub- 
led with  it,  and  that  he,  Eure,  could  take  care  of  it  as  well 
as  he  could. 


14  IN  THE  SUPREME  COURT. 


MOORB  V.   EUBB. 


7.  At  the  time  of  the  qualification  cf  Eure  as  administra- 
tor all  of  the  plaintiffs,  except  Victoria,  were  minors,  and 
prior  to  the  failure  of  the  bank  Eure  had  paid  oif  the  indebt- 
edness of  the  estate  known  to  him,  and  paid  to  Victoria  the 
ajxumnt  charged  in  the  account  against  her,  which  was  ap- 
proximately her  part  of  the  funds  collected  up  to  that  time. 

8.  Shortly  before  the  failure  of  the  bank  plaintiff  Henrietta 
became  of  age,  to- wit:  January,  1885,  but  was  married  Feb- 
ruary, 1883,  and  still  is  under  coverture,  and  Eure  paid  to 
her  the  sum  of  $300.00,  in  part  of  her  share,  and  offered 
to  pay  her  another  $100.00,  but  she  stated  that  she  did  not 
need  it  at  that  time.  All  the  other  plaintiffs  were  minors  at 
the  time  of  the  failure  of  the  bank. 

9.  The  money  in  said  bank,  at  the  failure,  belonged  to  the 
plaintiffs  in  this  action  under  the  will  of  the  said  Sears." 

The  plaintiffs  excepted  to  the  report  and  account  filed  by 
the  referee,  for  that  "  he  charges  the  defendant  with  the 
amount  received  in  dividends  from  the  receiver  of  the  Ex- 
change National  Bank  only,  when  he  ought  to  have  charged 
him  with  the  full  amount,  $2,477.03,  on  hand  at  the  date  of 
the  failure  of  said  bank,  April  2,  1885,  with  interest  on  the 
same  to  that  date." 

The  exception  was  overruled  by  the  Court,  and  judgment 
rendered  in  accordance  with  the  report,  from  which  the 
plaintiffs  appealed. 

Messrs,  Pruden  &  Vanny  (by  brief),  for  the  plaintiffs. 
Mr,  L.  L.  Smithf  for  the  defendant. 

Davis,  J.,  (after  stating  the  case).  The  single  question 
presented  for  our  consideration  is  as  to  the  liability  of  the 
defendant  administrator  for  the  loss  sustained  by  the  failure 
of  the  Exchange  National  Bank. 

The  case  shows,  and  it  is  conceded,  that  the  defendant 
acted  in  perfect  good  faith,  but  the  counsel  for  the  plaintiffs 
insist: 
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1.  That  it  was  the  duty  of  the  defendant  when  the  receiver 
Vaughan  declined  to  receive  the  money  to  "take  proper 
steps  to  make  him  do  so,  or  pay  the  amount  into  the  Clerk's 
office,  in  discharge  of  his  obligation,  in  accordance  with  the 
provision  of  The  Code^  §  1543." 

This  is  authorized  by  the  statute,  but  it  is  not  required — 
the  statute  is  not  mandatory — it  only  declares  that  "  it  shall 
be  competent  for  any  executor,  administrator  or  collector,  &c., 
*  *  *  *  to  pay  into  the  oflBce  of  the  Clerk  of  the  Superior 
Court,"  Ac.  It  is  not  made  his  duty  to  do  so,  and  there  may 
sometimes  be  reasons  for  not  doing  so. 

2.  It  is  further  insisted  for  the  plaintiffs  that  the  defend- 
ant committed  a  devaMavit  in  carrying  the  money  out  of  the 
State  and  beyond  the  jurisdiction  of  our  Courts,  and  to  sus- 
tain this  position  Collins  v.  Gooch,  97  N.  C,  186;  Lucas  y. 
fFoMon,  3  Dev.,  398;  Pitt  v.  Petway,  12  Ired.,  69;  Wicker  v. 
Gf/m,80  N.  C,  343;  Strauss  v.  Crawford,  89  N.  C,  149;  Ha- 
fWM  V.  Lalhene,  75  N.  C,  506,  are  cited  and  relied  on. 

The  case  of  Collins  v.  Gooch  is  unlike  this.  In  that  case 
Uie  receiver  was  acting  for  minors  under  the  appointment  of 
the  Court,  with  duties  clearly  and  well  defined  in  the  order 
appointing  him.  While  no  intentional  dereliction  of  duty 
was  imputed  to  him,  for  it  appeared  that  he  acted  in  perfect 
good  faith,  yet  the  order  under  which  he  was  acting  made  it 
his  duty  to  make  annual  returns  to  the  Court  to  be  passed 
upon  and  audited,  in  the  cause  thus  pending,  by  the  presid- 
ing Judge.  This  he  failed  to  do.  He  was,  as  was  said  by 
the  Court,  a  quasi  guardian ;  and  it  was  further  said,  that  if 
he  had  reported  the  deposit,  as  it  was  made  his  duty  to  do, 
and  been  sustained  by  the  Court,  he  would  have  been  pro- 
tected. The  other  cases  cited  by  the  counsel  for  the  plain- 
tiff (except  the  last)  are  cases  in  which  it  is  held  that  one 
tenant  in  common  of  personal  property  cannot  carry  the 
common  property  beyond  the  limits  of  the  State  without  the 
consent  of  his  co-tenant;  and  if  he  does  so,  it  is  a  conversion 
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for  which  an  action  will  lie.  Tenants  in  common  have  an 
equal  right  to  the  possession  of  the  common  propert}',  and 
we  fail  to  see  the  analogy  between  the  cases  cited  and  that 
before  us. 

The  administrator  is  appointed  by  the  Court,  and  is  re- 
quired to  take  an  oath  and  give  the  bond  required  by  law, 
and  a  non-resident  who  does  this  is  not  included  in  the  dis- 
qualifications of  The  Code,  §  1377.  Administrators,  whether 
resident  or  non-resident,  are  required  to  give  bond,  and  so 
are  executors  who  reside  out  of  the  State — The  Code,  §  1515 — 
and  these  bonds  are  for  the  protection  of  those  interested  in 
the  estate  committed  to  their  charge  against  loss  resulting 
from  bad  faith  or  negligence.  Good  faith  and  the  use  of  or- 
dinary care  and  reasonable  diligence  are  all  that  can  be  re- 
quired of  executors  and  administrators,  whether  resident  or 
non-resident.  They  are  not  insurers.  DeBerry  v.  Ivey^  2 
Jones  Eq.,  370 ;  Nelson  v.  Hall,  5  Jones  Eq.,  32. 

Even  guardians,  whose  duties  in  regard  to  investments 
are  prescribed,  while  held  to  the  highest  degree  of  good  faith, 
are  not  bound  as  insurers.  Covivgton  v.  Leak  &  WaU^  67 
N.  C,  363;  Atkinson  v.  Whitehead,  66  N.  C,  296. 

The  "  hard  rule  upon  public  officers,"  enunciated  in  Havens 
V.  Latham,  has  never  been  held  to  apply  to  executors  and 
administrators.    There  is  no  error. 

Affirmed. 
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J.  C.  MEEKINS,  Sr.,  v.  ABRAM  NEWBERRY. 

Contract — Parol  Evidence. 

When  the  iwrties  to  a  contract  reduce  their  agreement  to  writing, 
and  it  can  be  seen  therefrom  that  it  has  such  definiteness  as  to 
comprehend  the  subject  matter,  in  the  absence  of  an  allegation  of 
fraud  or  mutual  mistake,  parol  evidence  will  not  be  admitted  to 
contradict,  add  to  or  explain  it. 

This  is  a  civil  action,  whicli  was  tried  before  Connor,  J., 
at  Spring  Terra,  1888,  of  Tyrrell  Superior  Court,  brought 
to  recover  damages  occasioned  by  the  alleged  failure  of  the 
defendant  to  keep  and  perform  his  contract  with  the  plain- 
tiff, set  forth  in  the  complaint. 

The  following  is  a  copy  of  so  much  of  the  case  settled 
on  appeal  for  this  Court  as  need  be  reported  here: 

The  plaintiff  introduced  in  evidence  the  following  paper 
writing: 

"  Received  of  J.  C.  Meekins,  Sr.,  three  dollars,  in  part  pay- 
ment for  1,300  juniper  mill  logs,  900  of  which  is  now  on  the 
bank  and  in  the  water  at  Lewis  Island,  and  balance  (400) 
in  my  swamp  near  by,  on  sound  shore.  Now  I  agree  to  raft 
said  logs  properly  for  towing  by  steamer,  and  when  said 
Meekins  sends  a  steamer,  or  other  vessel,  to  tow  them  I  am 
to  take  the  captain's  receipt  for  such  number  as  may  be  de- 
livered to  him  from  time  to  time,  and  when  said  1,300  logs 
are  thus  delivered  to  said  vessel  said  Meekins  is  to  pay  the 
undersigned  $500,  deducting  the  amount  as  above  advanced, 
and  such  other  advances  as  he  may  make  from  time  to  time 
as  said  logs  may  be  towed.  Abram  Newberry. 

The  execution  of  this  paper  was  admitted  by  the  defend- 
ant. 

101—2 
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The  plaintiff  introduced  evidence  tending  to  show  that  he 
had  fully  complied  with  his  part  of  the  contract,  and  that  the 
defendant  had  failed  to  deliver  the  logs.  He  also  intro- 
duced evidence  tending  to  show  his  damage,  and  thereupon 
rested  his  case. 

The  defendant  proposed  to  show  by  parol  evidence  that,  in 
addition  to  the  contract  set  out,  there  was  made  at  the  same 
time,  and  before  the  signing  thereof,  a  contract,  by  the  terms 
of  which  the  plaintiff  was  to  furnish  to  him  the  necessary  raft- 
ing gear  for  properly  rafting  said  logs ;  that  plaintiff  failed 
to  furnish  the  rafting  gear,  and  that  on  account  of  such 
failure  the  logs  were  not  delivered.  The  plaintiff  objected 
to  the  testimony,  for  that  it  tended  to  vary  the  terms  of  the 
written  agreement.  The  Court  overruled  the  objections  and 
the  plaintiff  excepted. 

The  Court  instructed  the  jury,  that  if  upon  the  whole  evi- 
dence they  should  find  that  the  plaintiff  agreed  to  furnish 
rafting  gear,  as  alleged  by  the  defendant,  and  failed  to  do 
so,  they  should  find  the  first  issue  for  the  defendant.  To 
this  the  plaintiff  excepted." 

The  jury  rendered  a  verdict  in  favor  of  the  defendant, 
and  the  Court  thereupon  gave  judgment  in  his  favor,  from 
which  the  plaintiff  appealed. 

Mr.  K.  F.  Aydlett,  for  the  plaintiff. 
Mr.  W.  D.  Prudeiiy  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case.)  It  is  a  settled  rule 
of  law  that  when  the  parties  to  a  contract  reduce  the  same 
to  writing,  in  the  absence  of  fraud  or  mutual  mistake  prop- 
erly alleged,  parol  evidence  cannot  be  received  to  contradict, 
add  to,  modify  or  explain  it.  It  must  be  treated  and  inter- 
preted as  it  appears  by  the  writing.  This  is  so  because  the 
parties  agree  that  the  writing  shall  be  evidence — the  surer 
.and  better  evidence  of  it.     If,  however,  the  writing  does  not 
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by  its  terms  or  nature  embrace  the  whole  agreement,  but 
only  a  certain  part  or  parts  of  it,  then  parol  evidence  will 
be  received  to  prove  such  distinct  parts  thereof  as  are  not 
embraced  by  the  writing.  But  if  particular  parts  or  branches 
of  it  are  reduced  to  writing,  it  must  be  taken  that  the  par- 
ties put  in  writing  all  they  intended  in  such  respect,  unless 
it  appears  otherwise  in  the  writing  *or  by  just  implication 
from  it. 

If  this  were  not  so  the  writing,  as  evidence,  might  easily 
be  evaded  and  rendered  nugatory.  1  Grenlf.  Ev.,  76 ;  Twidy 
V.  Saxmderson,  9  Ired.,  5;  Manning  v.  JoneSy  Busb.,  308; 
Kmkner  v.  McRae,  80  N.  C,  219;  Braswell  v.  Pope,  82  N. 
C,  57 ;  Ray  v.  Blackwell,  94  N.  C,  10 ;  Nicholson  v.  i?e?'es,  Id. 
559;  Parker  v.  MorreU,  98  N.  C,  232. 

The  paper  writing,  put  in  evidence  on  the  trial  to  prove 
the  contract  alleged  in  the  complaint,  purports  by  its  terms 
and  the  nature  of  the  things  agreed  to  be  done,  to  embrace 
the  whole  agreement  of  the  parties. 

It  implies  completeness;  the  terms  are  not  exceptive,  nor  do 
they  express  condition  or  suggest  by  their  nature  or  applica- 
tion that  some  part  of  the  contract  mentioned  is  omitted — on 
the  contrary  they  are  comprehensive  and  absolute — express 
what  the  parties  agreed  to  do  without  qualification  or  con- 
dition. Particularly  the  defendant  agreed  by  the  writing,  "  to 
raft  said  logs  properly  for  towing  by  steamer,"  &c.  This  is 
a  positive  .stipulation  in  respect  to  a  constituent  mate- 
rial part  of  the  agreement ;  it  is  complete  in  itself;  plainly 
implies  that  the  defendant  would  "  raft  said  logs  " — not  upon 
condition,  not  when  and  if  the  plaintiff  should  do  some  pre- 
cedent act,  not  when  and  if  he  should  supply  the  "  neces- 
sary rafting  gear" — but  that  he  would  *' raft  said -logs," 
doing  in  tliat  connection  whatever  might  be  necessary  and 
incident  to  such  service.  This  is  the  plain  import  of  the 
terms  used  in  the  absence  of  qualifying  words  or  some  word 
or  words  suggesting  at  least  that  some  part  of  the  contract, 
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or  something  in  that  connection,  had  been  omitted  from  the 
writing.  So  that  the  defendant  cannot  be  allowed  to  prove 
by  parol  that  the  plaintiff  agreed,  as  part  of  his  contract, 
to  "furnish  to  him  (the  defendant)  the  necessary  rafting  gear 
for  properly  rafting  said  logs."  This  would  be  to  modify — 
substantially  change  the  agreement  of  the  parties  in  a  re- 
spect as  to  which  they  reduced  it  to  writing. 

It  cannot  be  said  that  the  writing  contained  only  what 
was  agreed  to  be  done  by  the  defendant.  The  plaintiff,  on 
his  part,  agreed  to  send  "  a  steamer  or  other  vessel  to  tow 
them" — the  logs — and  when  they  were  "  thus  delivered  to 
said  vessel,"  he  w^s  to  pay  the  defendant  the  stipulated 
price.  It  was  not  necessary  that  he  should  sign  the  writing — 
by  accepting  and  recognizing  it  he  became  bound  by  it  as 
his  agreement  in  writing.  As  illustrating  further  the  rule 
of  evidence  here  applied,  if  the  defendant  had  delivered  the 
logs  as  he  agreed  to  do,  and  had  brought  his  action  to 
recover  the  price  the  plaintiff  agreed  to  pay,  the  latter  could 
not  be  allowed  to  prove  on  the  trial  by  parol  evidence  that 
bj'  the  agreement  he  was  to  pay  the  money  tweloe  montlis 
after  such  delivery,  because,  by  the  writing,  he  agreed  to 
pay  the  same  at  once  on  the  delivery. 

We  are,  therefore,  of  opinion  that  the  Court  improperly 
admitted  the  evidence  objected  to.  The  plaintiff  is  entitled 
to  a  new  trial,  and  we  so  adjudge. 

Error. 
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p.  M.  BELL  aDd  R.  H.  BERRY,  Ex're  of  B.  C.  BELL,  v.  THE  NOR- 
FOLK  SOUTHERN  RAILROAD  COMPANY. 

Damages — Condemning  Land — Eminent  Domain. 

Where  a  railroad  company  in  constructing  its  road  crossed  the  **  lead 
ditch  **  of  an  adjacent  tract,  and  in  consequence  of  the  erection 
of  its  necessary  embanknieots  and  cutting  of  side  ditches,  the 
lead  ditch  was  unable  to  carry  away  the  excess  of  surface  water, 
which  overflowed  the  adjacent  lands,  and  it  appeared  that  the 
land  so  used  had  been  properly  condemned  and  damages  paid  to 
the  owner ;  Held,  that  the  company  was  not  liable  for  the  dam- 
ages thus  produced. 

This  is  a  civil  action,  commenced  by  the  testator  of 
plaintiffs,  to  recover  damages  alleged  to  have  been  caused 
by  the  flooding  of  his  land  by  the  act  of  the  defendant 
company  in  constructing  its  road  bed,  tried  before  Mont- 
gomerxfy  J.,  at  Spring  Term,  1888,  of  Cukrituck  Superior 
Court. 

By  consent,  the  i^sue:  '*  What  damage  has  the  plaintiffs 
sustained?"  was  submitted  to  a  jury,  and  as  to  all  other 
issues  and  facts  a  jury  trial  was  waived,  and  it  was  agreed 
that  they  might  be  passed  upon  by  the  Court. 

The  response  to  the  issue  submitted  to  the  jury  was 
"$700,**  and  the  Court  found  the  following  facts,  to-wit: 

The  plaintiffs'  testator  owned  the  land  and  lead  ditch 
described  in  the  complaint.  The  defendant  in  locating  and 
constructing  its  road  bed,  cut  across  said  ditch  and  also  cut 
ditches  by  the  side  of  its  road  bed  to.  get  dirt  for  the  road 
bed,  and  also  to  drain  the  road  bed.  In  constructing  its 
road  bed  the  defendant  cut  across  the  embankment  or  dirt 
on  the  side  of  the  lead  ditch.  By  means  of  the  locating 
and  constructing  of  said  road  bed  more  water  was  drained 
into  plaintiffs'  ditch  than  it  could  carry  off,  and  the  plain- 
tiffs'land  was  flooded  and  injured  thereby.  The  water  thus 
iiarried  by  the  defendant's  ditches  was  surface  water,  except 
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occasionally  after  heavy  rains  the  water  from  the  Dismal 
Swamp  would  spread  out  over  the  surface  from  the  ditch. 
There  was  no  natural  or  artificial  drain  for  these  waters. 

The  "lead  ditch"  was  sufficient  to  drain  plaintiflfs'  land 
till  defendant  constructed  its  road. 

The  lands  of  plaintiffs'  testator,  over  which  the  defendant 
constructed  its  road  bed  and  ditches,  and  also  a  section  or 
part  of  the  lead  ditch  had  been  condemned  by  regular  pro- 
ceedings under  the  statute  and  damages  for  the  land  taken, 
and  the  legal  incidental  damages  to  the  lands  not  taken  had 
been  assessed  and  paid  to  him  by  the  defendant. 

The  defendant  did  not  locate  and  construct  its  road  bed 
or  dig  any  ditch  outside  or  off  the  lands  which  had  been 
condemned  and  paid  for. 

The  ditches  cut  by  defendant  were  necessary  for  the  pur- 
pose of  the  road  bed,  for  the  road  and  for  the  safety  of  travel 
over  the  road,  and  the  road  bed  could  not  have  been  drained 
in  any  other  way. 

The  plaintiff  could  have  obviated  the  difficulty  or  relieved 

his  land  of  this  increased  volume  of  water,  drained  into  his 

« 

lead  ditch,  by  cutting  the  same  deeper. 

The  plaintiff,  upon  the  above  facts  and  issue,  moved  for 
judgment  for  $700.00  and  costs. 

The  Court  refused  the  motion,  and  upon  defendant's  mo- 
tion, granted  judgment  for  defendant.  The  plaintiffs  ex- 
cepted, and  from  the  rulings  and  judgment  appealed. 

Mr.  E.  F.  Aydleity  for  the  plaintiff. 

Mr.  L.  D.  Starke,  and  Messrs.  Pruden  &  Vann,  by  brief,  for 
the  defendant. 

Davis,  J.,  (after  stating  the  case.)  There  is  no  error.  It 
is  found  as  a  fact  that  the  ditches,  of  which  the  plaintiSs 
complain,  were  necessary  for  the  purposes  of  the  road  bed; 
that  the  road  bed  could  not  have  been  drained  in  any  other 
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way,  and  thev  were  not  outside  or  off  of  the  land  which  had 
been  condemned  and  paid  for  by  the  defendant,  including 
"the  legal  incidental  damages  to  the  land  not  taken." 

Every  one  has  the  right  properly  to  use  his  own,  and 
without  this  drainage  for  the  surface  water,  the  defendant's 
right  of  way,  for  which  the  plaintiff  had  been  paid,  would 
have  been  of  no  value,  and  if,  as  an  incidental  consequence 
of  the  lawful  and  rightful  use  of  its  easement  by  the  defend- 
ant company,  the  surface  water,  damages  the  land  of  the 
plaintiffs'  testator  it  is  damnum  abi^qne  injuria,  and  for  which 
he  cannot  recover  as  for  a  tort.  R.  &  A.  Air  Line  Railroad 
V.  Wicker  and  others,  74  N.  C,  220. 

It  is  no  infringement  of  the  maxim,  "Sic  utere  iuo  vJL 
alienum  non  laedas"  Washburn's  Easements  and  Servi- 
tude, 453. 

It  was  said  in  Willey  v.  R.  i?.,  98  N.  C,  263,  speaking  of 
the  condemnation  of  the  right  of  way:  "  Everything  neces- 
sary and  incident,  to  the  original  making  and  subse(]uent 
operating  the  road,  must  be  intended  to  have  passed  as 
against  the  owner  of  the  condemned  land,"  and  the  right  to 
cut  such  ditches  on  the  condemned  land  as  will  protect  the 
road  bed  against  accumulating  surface  water  is  a  necessary 
iucident. 

The  water  drained  by  the  defendant's  ditches  was  all  sur- 
face water,  except  occasionally,  after  heavy  rains,  the  water 
from  the  Dismal  Swamp  would  spread  over  the  surface  of  the 
ditch.  There  was  no  natural  or  artificial  drain  to  the  Dis- 
mal Swamp  and  the  ditches  were  not  designed  to  drain  it, 
and  the  overflow  was  none  the  less  of  surface  water,  which, 
we  apprehend,  could  not  have  been  caused  or  prevented  by 
the  ditches.  In  R.  R.  v.  Wicker,  nvpra,  a  distinction  is  Uiken 
between  diverting  or  obstructing  a  natural  or  artificial  drain- 
way,  and  one  by  which  surface  water  is  drained. 

In  the  latter,  in  measuring  the  compensation  to  the  land- 
owner, the  rt^sulting  damage  should  be  estimated,  and  this 
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was  one  of  "  the  legal  incidental  damages,"  which  has  been 
assessed  and  paid  for  as  found  by  the  Court. 

In  the  former,  it  is  the  duty  of  the  company,  in  construct- 
ing its  road  bed,  to  provide  for  the  discharge  of  the  waters 
through  its  ascertained  drainway,  whether  natural  or  artifi- 
cial. Affirmed. 


C.  V.  NORMAN  V.  A.  G.  WALKER.  ExV  of  W.  W.  WALKER  AND 

H.  P.  ALEXANDER. 

Guardian  and  Ward — Executors  and  Administrators — Limita" 

lions — Parties. 

1.  A  guardian  qualified  in  July.  1876;  his  ward  come  pf  age  in  Septem- 

ber following :  the  guardian  died  without  having  settled  his  trust 
or  making  any  of  the  returns  required;  in  1837  the  ward  made  a 
demand  upon,  and  brought  suit  against  the  sureties  on  the  bond; 
Held,  that  bis  action  was  barred. 

2.  Actions  upon  the  bonds  of  guardians,  administrators,  executors  and 

collectors  must  be  brought  in  the  name  of  the  State. 

Civil  action  tried  before  Connor^  J.,  at  Spring  Term,  1888, 
of  the  Superior  Court  of  Tyrrkll  County. 

The  following  are  the  facts  agreed  upon  : 

"1.  July  6lh,  1872,  V.  B.  Norman  qualified  in  the  proper 
Court  of  Tyrrell  County  as  guardian  of  the  relator,  with  NV. 
W.  Walker  and  H.  P.  Alexander  as  sureties,  his  bond  being, 
as  set  out  in  the  complaint,  in  the  penal  sum  of  $1,040.  He 
made  no  returns  whatever  of  his  guardian  account.  He  died 
a  few  years  after  his  qualification  intestate,  and  no  adminis- 
tration has  ever  been  appointed  on  his  estate. 

2.  The  said  guardian  received  for  the  relator,  on  the  6th 
of  July,  $169.43,  and  has  failed  t<»  pay  the  same  over  to  the 
relator. 
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3.  C.  V.  Norman  (relator)  came  of  age  September,  1876, 
after  the  death  of  the  guardian,  and  made  demand  of  the 
defendants  on  the  day  of  the  beginning  of  this  action,  Octo- 
ber 8th,  1887. 

W.  W.  Walker  died  in  August,  1885,  and  A.  G.  Walker 
qualified  as  his  executor  in  October  following." 

The  action  was  brought  and  prosecuted  in  the  name  of  the 
plaintiff. 

The  defendants  relied  upon  the  three  years'  statute  of  limi- 
tations.    The  Code,  §  155. 

There  was  a  judgment  for  the  defendant,  and  the  plaintiff 
appealed.  ' 

Mr.  IF.  D,  Pruden,  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Davis,  J.  The  action  on  the  guardian  bond  should  have 
been  in  the  name  of  the  State,  for  the  benefit  of  the  plaintiff, 
and  not  in  the  name  of  the  plaintiff.  Carmichael  v.  Moore, 
88  N.  C,  29 ;   WiUiarm  v.  il/ciVa/r,  98  N.  C,  232. 

No  final  account,  or  any  other  account,  was  filed  by  the 
guardian  who  Wiis  principal  on  the  bond  declared  on,  and 
counsel  insist  that  "no  statute  began  to  run  against  the 
plaintiff  till  the  final  account  was  filed,"  and  for  this  he  re- 
lies on  §  154  of  The  Code. 

That  section  fixes  the  limit  of  six  years  "  after  the  audit- 
ing of  his  final  account  by  the  proper  officer,  and  the  filing 
of  such  audited  account  as  required  by  law,"  as  the  bar  to 
actions  against  executors,  administrators,  collectors  or  guar- 
dians on  their  official  bonds,  but  the  defendants  were  sureties 
on  the  bond,  and  §  155,  subsection  6,  of  The  Code,  fixes  a 
different  limit  as  a  bar  to  actions  against  them,  and  {)r()vi(les 
that  "an  action  against  the  sureties  of  any  executor,  admin- 
istrator, collector  or  guardian  on  the  official  bond  of  their 


26  IN  THE  SUPREME  COURT, 


WOODARD  V.   PaXTON. 


principal,"  shall  be  commenced  "within  three  years  after 
the  breach  thereof  complained  of." 

It  was  the  duty  of  the  guardian  within  three  months  after 
his  appointment  to  exhibit  an  account,  upon  oath,  of  the 
estate  of  his  ward  to  the  Clerk  of  the  Superior  Court,  and  to 
make  annual  return.     The  Code^  §§  1577,  1580. 

It  ai)pears  from  the  case  agreed,  that  he  made  no  returns 
whatever.  This  was  a  breach  of  his  bond.  It  further  ap- 
pears that  he  died  before  his  ward  (the  plaintiff)  came  of  age. 
The  plaintiff  came  within  the  exceptions  mentioned  in  sec- 
tion 163  of  Tlie  CodCy  and  could  have  brought  his  action 
against  the  sureties  on  the  bond  within  three  years  after  at- 
taining the  age  of  twenty-one  years,  but  this  action  was  not 
commenced  till  more  than  ten  years  after  the  plaintiff  be- 
came twenty-one  years  of  age. 

As  we  have  seen,  this  action  comes  under  the  provisions 
of  section  155,  subsection  6,  of  The  Code,  and  not  under  the 
sections  referred  to  in  Williams  v.  McNair^  98  N.  C,  336,  cited 
by  counsel.  In  that  case  Caroline  McNair  was  a  feme  covertj 
and  had  been  under  disabilities  to  sue. 

There  is  no  error.  AflSrmed. 


JAMES  A.  WOODARD  and  C.  A.  WOODARD  v.  W.  C.  PAXTON. 


Judgment — Execution — Limitations. 


judgmeDt  rendered  by  a  Justice  of  the  Peace  becomes  dormant 
at  the  expiration  of  a  year  from  its  rendition;  and  docketing  it  in 
the  Superior  Court  after  that  period,  does  not  restore  its  vitality; 
it  can  only  be  revived  by  a  new  action  before  a  Justice  of  the 
Peace. 
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This  is  a  motion  for  leave  to  issue  an  execution,  which 
was  heard,  upon  appeal  from  the  judgment  of  the  Clerk  of 
the  Su[>erior  Court. of  Chowan  County,  by  Montgomery j  J., 
at  Spring  Terra,  1888. 

The  plaintiffs,  on  the  23d  day  of  December,  1877,  recov- 
ered judgment  against  the  defendant  before  a  Justice  of  the 
Peace  for  a  sum  within  his  jurisdiction,  on  which  he  issued 
execution  on  the  9th  day  of  February  following.  Execu- 
tion issued  on  the  30th  day  of  September  of  the  same  year, 
and  was  returned  with  the  officer's  endorsement,  "  nothing 
to  be  found," 

The  judgment  was  docketed  in   the  Superior  Court  of 
Chowan  on  January  13th,  1875),  since  which  no  execution 
has  issued. 

On  December  19th,  1887,  notice  issued  and  was  served  on 
the  defendant  two  days  thereafter,  of  the  plaintiffs'  intended 
application  to  the  Clerk  for  leave  to  issue  execution,  and 
their  motion  was  accordingly  made,  supported  by  the  affi- 
davit of  one  of  them  that  the  judgment  remains  unsatis- 
fied, specifying  the  sum  due.  To  the  granting  the  motion 
the  defendant  interposed  the  defence  of  the  statute  of  limi- 
tations, and  the  Clerk,  sustaining  the  objection,  refused  the 
leave  demanded,  and  dismissed  the  proceeding.  Upon  plain- 
tiffs'appeal,  the  Judge  presiding  at  the  next  term  reversed 
the  judgment  of  the  Clerk  and  allowed  the  motion  with 
costs,  and  from  this  judgment  the  defendant  appeals  to  tliis 
Court. 

No  counsel  for  the  plaintiffs. 

Mr.  W.  D.  Praderiy  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case.)  In  our  opinion  there 
is  error  in  the  ruling  which  awards  execution,  and  the  mo- 
tion should  have  been  denied. 
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The  period  during  which  final  process  may  be  issued  by 
a  Justice  of  the  Peace  to  enforce  Iiis  judgment  is  limited  to 
one  year  after  its  rendition,  and  it  must.be  returnable  sixty 
days  thereafter.  The  Code,  §  840,  Rule  14.  The  judgment 
not  having  been  docketed  within  this  period,  had  therefore 
become  dormant,  and  could  only  be  given  efficacy  by  a  new- 
action  upon  it,  prosecuted  before  a  Justice  of  the  Peace. 
The  Code,  §  844.  Its  lost  vitality  could  not  be  restored  by  a 
transfer  to  the  docket  of  the  Superior  Court  merely.  It  is 
there,  if  rightfully  there  at  all,  in  an  unchanged  condition, 
and  with  all  its  infirmities  adhering,  as  expressly  decided  ia 
Wflliams  v.  WilliamSj  85  N.  C,  383. 

In  the  opioion  in  this  case  the  right  to  transfer  and  docket 
a  Justice's  judgment  that  has  become  dormant,  in  its  pres- 
ent condition,  and,  witliout  a  reviving  adjudication,  inca- 
pable of  enforcement  by  direct  final.process  was  questioned, 
and  an  adverse  intimation  given,  the  Court  using  this  lan- 
guage : 

As  the  purpose  of  the  removal  allowed  by  the  statute  is 
to  afford  the  creditor  "the  more  efficient  and  far  reaching 
executions  and  process  of  the  Superior  Court,"  as  well  as  the 
advantage  of  the  immediate  lien  on  the  debtor's  land,  as 
declare*!  in  the  opinion  in  Broylesv.  Young,  81  N.  C,  315;  it 
may  admit  of  question  whether,  if  such  results  are  to  fol- 
low, the  transfer  should  not  be  made  before  the  dormancy 
supervenes,  so  that  as  the  judgment  could  be  enforced  by 
process  from  the  Justice  before  and  at  tlie  time  of  transfer,  it 
was  in  a  condition  to  be  enforced  at  once  upon  the  docketing, 
by  the  appropriate  remedies  afforded  in  the  Court  to  which 
it  is  remove  I.  Our  further  reflections  satisfy  us  that  this  is 
a  sound  interpretation  of  the  law  and  resolve  the  doubt 
there  expressed.  Unless  this  restraint  is  put  upon  the  right 
of  removal,  and  if  an  effect  is  to  be  given  to  the  docketing 
to  impart  life  and  activit)'  to  the  judgment,  which  had  been 
lost  by  neglect,  we  see  no  reason  wliy  the  transfer  may  not 
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be  allowed,  when  six  and  seven  years  have  elapsed,  and 
thus  its  life  be  prolonged  for  the  full  further  period  of  ten 
years,  a  consequence  giving  a  Justice's  judgment  advan- 
tages not  possessed  by  one  rendered  in  Court.  We  therefore 
hold  that  the  removal  must  take  place  before  the  Justice's 
judgment  has  become  dormant,  so  that  only  a  change  is 
made  in  the  tribunals  having  cognizance,  none  in  the  na- 
ture of  the  judgment  itself,  and  for  this  reasbn  the  docket- 
ing is  inoperative,  and  does  not  warrant  the  present  pro- 
ceeding. The  plaintiffs'  remedy  is,  therefore,  to  be  sought 
in  an  action  based  upon  the  judgment  itself  and  prosecuted 
to  a  renewal.     Vide  Broyles  v.  Youngy  81  N.  C,  315. 

The  removal  does  not  vacate  the  Justice's  judgment,  but 
leaves  it  in  full  force  as  such,  except  that  any  process  to 
enforce  it  must,  after  docketing,  be  sued  out  of  the  Superior 
Court,  and  this  pursues  the  law  applicable  to  judgments 
originally  rendered  in  that  Court.  Morton  v.  Rippy,  84  N. 
C,  611 ;  Cannon  v.  Parker,  81  N.  C,  320. 

We  do  not  see  the  pertinency  of  the  plea  founded  on  the 
long  lapse  of  time,  since  the  docketing  for  the  case  was  not 
rightfully  constituted  in  the  Superior  Court,  and  admitted  of 
no  such  relief  as  demanded.  There  was  error  in  the  ruling 
which  awards  execution,  and  the  judgment  of  the  Clerk 
dismissing  the  proceeding  should  have  been  affirmed. 

Reversed. 


30  IN  THE  SUPREME  COURT. 


Carter  v.  White. 


J.  C.  CARTER  et.  al.  Trustees  of  the  SWAN  ISLAND  CLUB  v.  W. 

H.  WHITE  et.  al. 

Grant — When  and  how  Vacated — Descriptions  in. 

1.  A  description  in  a  grant  as  **  a  tract  of  ]and,  containing  67^  acres,  lying 

and  being  in  the  County  of  Currituck,  known  by  the  name  of  Walk- 
er's Island,"  was  followed  by  a  further  and  particular  description, 
giving  beginning  and  the  courses  and  distances  of  the  various  lines, 
which  did  not  include  all  the  land  on  Walker's  Island;  Held,  that 
the  specific  descriptions  by  metes  and  bounds  must  ptevail  over 
the  general  designation,  and  only  the  lands  embraced  in  the 
former  passed  by  the  grant. 

2.  The  remedy  provided  by  The  Code,  §§  2785  and  2787,  for  persons  ag- 

grieved by  the  issuing  of  grants  is  only  available  to  a  senior 
against  a  junior  grantee. 

This  is  a  civil  action  to  vacate  a  grant,  tried  before 
Montgomery y  J.,  at  Spring  Term,  1888,  of  Currituck  Supe- 
rior Court. 

On  December  5,  1832,  a  grant  from  the  State  issued  to  D. 
W.  Dunton,  under  whom,  by  a  succession  of  conveyances, 
the  plaintiffs  claim  title  for  a  tract  of  land,  described  as  fol- 
lows: "A  tract  of  land  containing  sixty-seven  acres  and  a 
half,  lying  and  being  in  the  County  of  Currituck,  known  by 
the  name  of  Walker's  Island,  beginning  at  a  creek  called 
Ben  Hall,  it  being  the  southeast  corner  of  James  Brabble  and 
Maxmillian  Tatem's  line;  thence  running  south  five  degrees, 
west  forty-six  chains  and  fift}''  links,  to  a  post;  thence  north 
thirty-eight  degrees,  west  thirty-seven  chains,  to  the  marsh ; 
thence  along  the  marsh  north  seventy-three  degrees,  west 
five  chains  and  twenty-five  links;  thence  north  fifteen 
degrees,  west  one  chain,  to  the  mouth  of  Walker's  Creek; 
thence  along  said  creek  and  James  Brabble  and  Maxmillian 
Tatem's  line,  to  the  beginning." 

On  the  twenty-first  day  of  June,  188G,  a  grant  issued  to 
the  defendant  W.  H.  White,  through  whom  the  associate 
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defendants  claim  for  a  tract  of  land  therein  described,  in 
these  terms:  "A  tract  of  land  containing  twenty-eight  and 
forty-one  one-hundredths  (28iVo)  acres,  lying  and  being  in 
the  County  of  Currituck,  on  Walker's  Ishind,  beginning  at 
a  stake  on  the  west  side  of  Walker's  Island,  running  south 
three  and  a  half  degrees,  west  seven  chains,  binding  the 
waters  on  Little  Walker's  Creek;  thence  south  nine  degrees, 
east  nine  chains;  thence  south  thirty-three  degrees  east, 
binding  the  sound  seven  chains;  thence  south  forty-eight 
degrees,  east  along  the  south  side  of  Walker's  Island,  bind- 
ing the  sound  five  chains;  thence  south  sixty -three,  east 
binding  the  sound  five  chains;  thence  south  twenty-two, 
east  binding  the  sound  four  chains;  thence  north  sixty 
and  a  half,  east  along  the  marsh,  to  the  mouth  of  a 
little  creek,  five  chains  and  twenty-five  links,  to  the 
Dennis  Dunton  line;  thence  with  said  line  north  thirty- 
eight  degrees,  west  twenty -six  chains;  thence  north  seventy- 
three  degrees,  west  five  chains  and  twenty-five  links;  thence 
north  fifteen  degrees,  west  one  chain  to  the  beginning." 

The  complaint  based  upon  the  act  of  1798,  {The  Code, 
§  2786)  alleges  that  this  junior  grant  embraces  land  within 
the  boundaries  of  that  issued  in  1832  to  the  estate  in  which 
they  have  succeeded,  was  procured  by  the  grantee  W.  H. 
White,  with  a  knowledge  of  the  fact  of  the  interference, 
unlawfully  and  fraudulently,  and  if  permitted  to  stand  is  a 
cloud  upon  their  title,  and  ought  to  be  removed.  To  this 
end  the  plaintiffs  demand  that  the  same  be  adjudged  and 
declared  null  and  void,  and  the  shade  thus  cast  upon  their 
title  dispersed  as  authorized  by  the  statute. 

The  answer  controverts  these  averments,  and  the  parties 
consenting  to  a  trial  of  the  facts  by  the  Judge,  in  place  of 
the  jury,  he  finds,  besides  the  conveyances  already  recited, 
these  farther  facts  material  to  the  solution  of  the  controversy 
raised  in  the  pleadings: 
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That  Ben  Hall  Creek,  the  marsh,  Walkep*s  Creek,  Little 
Walker's  Creek  and  the  Sound,  mentioned  in  the  grant,  are 
natural  objects  and  were  located ;  that  Walker's  Island  con- 
tains more  in  area  than  67i  acres  of  land,  and  that  the 
lands  covered  by  defendant's  grant  are  a  part  of  Walker's 
Island — but  are  not  included  within  the  courses  and  dis- 
tances of  plaintiffs'  grant. 

It  was  admitted  by  plaintiffs  that  there  was  no  evidence 
that  the  defendants  obtained  their  grant  by  fraud,  false  sug- 
gestions or  surprise,  and  that  there  was  no  evidence  that  the 
defendants  knew  or  had  reason  to  know  that  the  plaintiffs, 
or  those  under  whom  they  claim,  had  any  grant  which  cov- 
ered the  land  contained  in  the  boundaries  of  defendants' 
grant  or  that  the  land  contained  in  defendants'  grant  had 
ever  been  granted  by  the  State,  except  the  fact  that  one  line 
of  defendants'  grant  called  for  Dennis  Dunton's  line. 

The  plaintiffs'  grant  was  registered. 

Upon  the  foregoing  facts  and  admissions,  the  plaintiffs 
moved  for  judgment,  upon  the  grounds  that  the  grant  under 
which  they  claimed  conveyed  the  whole  of  Walker's  Island, 
and  that  the  whole  of  Walker's  Island  having  been  thus 
granted  to  them,  it  was  "against  law"  for  the  defendants  to 
take  a  grant  for  the  same  land. 

The  defendants  also  moved  for  judgment  upon  the 
grounds,  that  all  of  Walker's  Island  was  not  conveyed  in 
plaintiffs'  grant,  but  only  such  portion  of  it  as  was  contained 
in  the  boundaries  "beginning  at  the  creek  called  Ben  Hall, 
the  corner  of  James  Brabble  and  Maxmillian  Tatem's  line," 
Ac,  and  that  as  it  was  found  as  a  fact  that  the  land  conveyed  in 
defendants' grant  was  not  within  the  boundaries  of  plaintiffs* 
grant,  the  said  land  was  the  subject  of  entry  and  grant  by  the 
State  to  the  defendants.  The  defendents  further  insisted,  that 
the  description  in  the  will  of  D.  W.  Dunton  was  too  indefinite 
and  vague.   The  defendants  further  insisted,  that  there  being 
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no  evidence  that  defendants  obtained  tlieir  grant  by  fraud, 
false  suggestion,  or  surprise,  or  that  defendants  knew  or  had 
reason  to  know  that  the  land  had  theretofore  been  granted 
to  plaintiffs,  that  it  was  not  'against  law''  for  them  to  pro- 
care  a  grant  for  the  land,  even  if  it  had  been  theretofore 
granted  to  plaintiffs;  that  plaintiffs'  remedy  was  by  action 
for  recovery  of  land,  or  for  trespass. 

The  Court  refused  plaintiff's'  motion,  and  rendered  judg- 
ment for  the  defendants. 

Plaintiffs  appealed. 

Mr.  L.  D.  Starke,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case.)  The  statute  which 
authorizes  the  present  action  provides  that  any  person  "  ag- 
grieved by  any  grant  or  patent  issued  or  made  since  July 
4, 1776,  to  any  other  person  against  law,  or  obtained  by  false 
fuggestion,  surprise  or  fraud"  may  proceed  in  the  Superior 
Court  to  have  the  same  "  repealed  and  vacated,"  and  as  the 
complaint  must  allege,  so  the  evidence  must  show,  that  the 
obnoxious  patent  issued  against  law,  or  was  procured  under 
the  circumstances  and  conditions  pointed  out,  or  the  action 
must  fail.  In  the  construction  of  the  statute  it  is  held  that 
the  remedy  is  open  only  to  a  senior  against  a  junior  grantee, 
inasmuch  as  none  can  be  aggrieved  unless  he  has  an  inter- 
est in  the  subject  matter  of  the  obnoxious  grant  when  it 
issued,  which  a  junior  grantee  has  not,  and  that  the  pur- 
pose is  to  remove  a  cloud  overshadowing  a  previously  ac- 
quired title.  O'Kelley  v.  Clayton,  2  D.  &  B.,  24(5,  following 
the  elaborate  discussion  of  the  point  by  Daniel,  J.,  deliv- 
ering the  opinion  in  Orow  v.  Holland,  4  Dev.,  417.  It  is  not 
lees  necessary  that  the  junior  grant,  sought  to  be  vacated, 
must  have  issued  "  against  law,  or  been  obtained  by  false 
101—3 
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suggestion,  surprise  or  fraud,"  to  invalidate  it  as  a  convey- 
ance, and  put  it  out  of  the  way  of  the  aggrieved  party. 
Miller  v.  TiviUy,  3  D.  &  B.,  14. 

The  facts  ascertained  by  the  Court  clearly  fail  to  bring 
the  case  within  the  operation  of  the  law,  so  as  to  entitle  the 
plaintiffs  to  the  relief  they  demund,  unless,  as  their  counsel 
maintain,  their  grant  embraces  the  whole  of  Walker's 
Island,  with  its  water  boundaries,  and  is  not  circumscribed 
by  the  specific  lines  that  follow  the  calls  and  general  desig- 
nation of  that  Island.  For  it  is  definitely  found  that  if 
those  lines  are  pursued  the  defendants'  lau'l  lies  wholly  out- 
side of  them,  and  as  there  is  no  interference,  the  plaintiffs 
have  no  claim  to  possess  an  interest  in  the  latter,  and  cannot, 
in  the  sense  of  the  law,  be  an  aggrieved  party. 

So  the  solution  of  the  controversy  depends  entirely  upon 
the  construction  to  be  put  upon  the  descriptive  terms  con- 
tained in  the  grant  to  Dunton.  Does  the  call  of  the  land 
as  "known  by  the*  name  of  Walker's  Island,"  notwithstand- 
ing what  follows  as  a  specific  designation  by  distinct  and 
definite  boundaries  of  its  extent,  control  in  the  construction  ? 

While  the  words  recited,  unconnected  with  others,  will 
embrace  a  water  bound  tract  as  an  island  is  such,  yet.  upon 
every  well  settled  rule  of  interpretation,  subsequent  restric- 
tive words,  giving  iind  defining  its  boundaries,  must  have 
the  effect  of  (qualifying  the  preceding  general  designation. 

The  Island  determines,  as  does  the  mention  of  the  county, 
the  locality  of  the  land  granted;  the  particufar  description, 
what  portion  is  intended,  and  thus  the  general  and  true  intent 
is  reached,  and  an  apparent  re|iugnancy  avoided,  and  the 
deed  rendered  self-consistent. 

It  cannot  be  necessary  to  cite  authority  in  the  support  of 
so  manifest  a  proposition,  and  we  refrain  from  prosecuting 
the  discussion.  As  then,  the  land  described  in  the  defend- 
ants* grant,  is  not  embraced  in  that  of  the  plaintiffs;  the 
Jatter  have  no  standing  in  Court  to  make  complaint  of  the 
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action  of  the  grantee  White,  under  the  statute,  as  they  have 
no  claim  to  the  land  granted  to  him,  nor  was  his  grant  un- 
lawful. 

This  being  the  only  exception  in  the  record  of  which  we 
can  take  notice  in  the  appeal,  and  it  being  untenable,  it 
must  be  declared  that  there  is  no  error,  and  we  affirm  the 
judgment.  Affirmed. 


THE  EASTERN  LAND,  LUMBER  AND  MANUFACTURING  COM- 
PANY  V.  THE  STATE  BOARD  OF  EDUCATION  and  W.  Q. 
LEWIS. 

Tax  Title — Forfeiture — Evidence — Swamp   Lands — Innocent 

Purchaser. 

1.  One  claiming  land  under  a  tax  sale,  must  show  that  the  delinquent 

tax  payer  was  the  owner  of  the  land  at  the  time  of  the  sale,  (or 
when  the  lien  for  the  taxes  attached,)  that  it  had  been  duly  listed 
and  that  taxes  were  assessed  against  and  due  thereon,  and  that  all 
of  the  existing  prerequisites  to  the  sale  were  observed.  The  reci- 
tals in  the  deed,  unsupported  by  evidence,  de  hors^  in  the  absence 
of  any  statutory  provision,  are  not  evidence  of  these  facts. 

2.  Forfeiture  of  an  estate  once  vested  will  never  be  presumed. 

S.  An  estate  in  lands  did  not  become  forfeited  for  failure  to  list  and  pay 
taxes  under  Chap.  86,  Laws  of  1842-'3,  until  the  State,  or  its  rep. 
resentatives,  had  the  facts,  upon  which  the  forfeiture  depended, 
determined  by  some  proceeding  in  which  the  grantee  might  be 
heard,  or  put  upon  notice,  that  the  forfeiture  was  claimed;  but 
now,  under  that  act  as  amended,  j^  3.i23  of  The  Code,  the  State 
Board  of  Education  may  assert  its  title,  by  reason  of  the  forfeiture, 
by  taking  possession  of  or  causing  the  lands  to  be  surveyed. 

4.  A  forfeiture  will  not  be  enforced  against  a  purchaser  for  vahie,  who 
had  no  notice  of  alleged  default  of  those  under  whom  he  claims. 

This  is  CIVIL  ACTION  which  was  tried  before  Montgomery,  J"., 
at  June  Term,  1887,  of  Pasqi-otaxk  Superior  Court. 

The  object  of  the  suit  is  to  restrain  the  defendants  from 
expelling  the  plaintiffs,  their  agents  and  servants  from  the 
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lands  in  controversy,  (under  §  1121  of  The  Code)  and  to  re- 
move cloud  upon  their  title. 

The  following*are  the  material  parts  of  the  ''  case  agreed" 
and  submitted  to  the  Court  for  its  judgment  thereupon: 

"  The  land  in  controversy  was  granted  bj^  the  State  to  John 
Gray  Blount,  September  7,  1795. 

On  March  24*,  1873,  the  heirs  at  law  of  said  John  Gray 
Blount,  for  a  consideration  of  $1,014,  conveyed  their  interest 
in  said  land  to  B.  F.  Sikes,  with  special  warranty  only. 

B.  F.  Sikes  executed  a  deed  to  Baird,  Roper  &  Co.,  in 
March,  1873,  for  said  land,  and  thereafter,  by  a  regular  se- 
ries of  conveyances,  it  came  to  the  plaintiff,  a  duly  incor- 
porated company,  by  deed  dated  31st  of  May,  1887. 

The  land  is  of  the  character  known  as  "Swamp  Lands," 
and  was  not  cultivated,  or  actually  occupied,  by  any  one  up 
to  March  24th,  1873.  Very  shortly  after  that,  to-wit:  May 
15,  1873,  Baird  &  Roper  commenced  to  work  and  occupy 
the  same,  and  continued  so  to  do  constantly  till  plaintiff 
brought  this  action  in  1887. 

Since  1873  these  lands,  under  the  boundaries  set  forth  in 
the  complaint,  have  been  in  the  actual  possession  of  plain- 
tiffs and  those  under  whom  they  claim. 

Prior  to  March,  1873,  no  one  had  actual  possession  thereof. 

The  defendant,  the  State  Board  of  Education,  show  a  deed, 
as  part  of  their  claim  to  this  land,  signed  "  James  Hoskins, 
Sherifl*  of  Tyrrell  County,  N.  C,  to  Nathaniel  Alexander, 
Governor,"  purporting  to  convey  the  said  land  for  taxes  due 
by  Thomas  Fitts,  as  property  of  Thomas  Fitts,  which  is  dated 
October  26,  1807. 

The  original  thereof  is  now  on  file  in  the  Secretary  of 
State's  ofiBce,  pasted  in  a  book  marked  "  Old  Deeds,  Lands 
Sold  for  Taxes." 

It  is  admitted  that,  on  the  10th  of  March,  1801,  John  G. 
Blount  executed  a  deed  to  one  William  Orr  for  6,375  acres 
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of  land,  in  which  deed,  in  describing  the  land  conveyed 
therein,  a  call  is  made  "  to  a  pine,  Fitts'  and  Blount's  corner," 
"then  with  Fitts'  line,"  &c.  This  land,  so'conveyed  to  Orr, 
is  a  part  of  the  Blount  grant  before  named,  but  is  no  part  of 
the  land  in  controversy  in  this  action,  nor  is  it  any  part  of 
the  land  described  in  the  deed  from  Hoskins,  iSherifF,  to  Al- 
exander, Governor. 

The  lands  in  controversy,  and  described  in  the  Blount 
grant,  were  never  listed  for  taxation  by  John  (Iray  Blount, 
or  any  other  person,  from  the  year  1817  up  to  his  death,  in 
1833,  nor  did  he  ever  pay  any  taxes  thereon  during  that 
period,  nor  were  any  taxes  levied  thereon. 

There  is  no  evidence  as  to  whether  he  listed  them  and 
paid  thereon  prior  to  1817,  or  not. 

The  tax  lists  of  Tyrrell  CJounty  are  in  existence  since  1817, 
and  up  to  1874,  and  the  lauds  do  not  appear  as  listed  there- 
on.   The  tax  lists  prior  to  1817  are  not  in  existence. 

Since  Baird  &  Roper  purchased  the  lands,  in  March,  1873, 
they  regularly  listed  them  in  Dare  County  and  paid  taxes 
thereon. 

The  said  lands  formed  a  part  of  Tyrrell  County  until  Dare 
County  was  formed,  pursuant  to  an  act  of  the  Legislature, 
when  they  became  a  part  of  Dare  County. 

After  the  death  of  John  Gray  Blount,  in  1833,  his  heirs  at 
law,  under  whom  plaintiff  claims,  never  listed  said  lands  for 
taxes,  and  never  paid  any  taxes  thereon.  The  heirs  of  John 
Gray  Blount  never  claimed  the  lands,  nor  any  part  thereof, 
until  March,  1873,  when  they  conveyed  their  interest  to  Sikes, 
as  hereinbefore  stated.  John  Gray  Blount,  nor  his  heirs  at 
law,  never  made  any  effort  to  redeem  said  lands  if  they 
were  forfeited. 

The  defendant  Board  commenced  to  survey  these  lands, 
to-wit:  the  said  Blount  grant  for  90,000  acres,  in  September, 
1887,  and  surveyed  all  the  land  lines  of  the  grant,  and,  know- 
ing the  water  lines,  finished  the  survey  by  November  1st, 
1887. 
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In  December,  1867,  the  defendant  Lewis,  then  agent  for 
the  Literary  Fund,  and  under  its  instructions,  started  with 
a  proposed  purchaser  to  inspect  and  sell  these  lands,  but 
owing  to  high  water  did  not  succeed  in  reaching  them. 

These  lands  were  commonly  known  and  designated  in  the 
neighborhood  and  in  Tyrrell  County  as  "  State  Lands,"  and 
were  generally  so  called,  but  Baird  &  Roper,  and  those  claim- 
ing under  them,  never  knew  of  it. 

Baird  &  Roper,  and  those  who  succeeded  them,  paid  valu- 
able consideration  for  the  lands,  and  had  no  notice  of  the 
alleged  title  of  the  defendants,  other  than  the  registration  of 
the  "  Hoskins  Deed,"  if  that  be  notice;  and  plaintiffs  had 
no  actual  notice  of  that  deed  when  they  bought. 

There  is  no  deed  on  record  or  in  existence,  so  far  as  the 
parties  hereto  know,  from  John  Gray  Blount  to  Thomas 
Pitts. 

Baird  &  Roper,  and  those  succeeding  them,  paid  no  ar- 
rearages of  taxes  prior  to  March,  1873. 

The  defendant,  "  The  State  Board,"  claims  the  lands  in 
controversy : 

1.  Under  the  tax  sale  and  deed  by  Hoskins,  Sheriff,  to  the 
Governor. 

2.  That  these  lands  were  forfeited  to  the  State  under  act 
of  1842,  chapter  30,  and  became  vested  in  the  defendant 
Board  by  the  Legislature,  because  they  were  never  listed  for 
taxation  from  1817  to  1873,  and  no  taxes  paid  thereon,  and 
no  claim  made  by  the  heirs  of  the  grantee  Blount,  during 
that  time. 

3.  If  judicial  process  be  necessary  to  declare  a  forfeiture, 
that  the  said  lands  be  now  declared  forfeited. 

It  is  admitted  that  the  plaintiflF  owns  the  lands  in  contro- 
versy through  a  regular  chain  of  title  from  the  State,  unless 
the  same  is  defeated  by  the  claims  of  the  defendant  Board, 
as  hereinbefore  set  forth. 
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There  is  no  evidence  of  any  other  survey  or  actual  entry 
by  the  defendant  or  its  predecessors,  except  as  herein  stated." 

"  Upon  the  facts  as  stated  in  the  case  agreed,  the  Court  was 
of  the  opinion  that  plaintiffs  are  the  owners  of  the  land  in 
controversy,  and  gave  judgment  accordingly. 

Defendant  excepted,  and  assigned  as  error,  that  upon  the 
facts,  as  stated,  judgment  ought  to  have  been  given  for  de- 
fendants, as  prayed  for  in  their  answer,  and  according  to  their 
various  claims  as  stated  in  the  case  agreed. 

Exception  overrule'l,  and  defendant  appealed. 

Mes^s.  W.  D.  Pruden  and  L.  N.  Bai}g8,  for  the  plaintiffs. 
The  Attorney  General  (and  3Ir,  Geo.  H.  Brown,  Jr.,  by  brief), 
for  defendants. 

Merrimon,  J.  On  the  argument  the  counsel  for  the  ap- 
pellant properly  conceded  that  the  plaintiff,  appellee,  shows 
apparently  title  to  the  land  in  controversy,  because  it  shows 
a  grant  therefor  from  the  State  to  John  Gray  Blount,  dated 
the  7th  day  of  September,  17J>5,  and  that  it  derives  title  from 
him  through  sundry  mesne  conveyances,  the  regularity  and 
suflScienc}*  of  which,  as  to  order  and  form,  are  not  questioned. 

But  the  appellant  contends  first,  that  the  grantee  Blount 
conveyed  the  land  before  180H  to  Thomas  Fitts,  and  that  the 
deed  mentioned  of  the  Sheriff,  executed  to  the  Governor,  pur- 
porting to  convey  the  land  to  him  for  unpaid  taxes  of  Thomas 
Fitts  for  that  year,  had  the  effec^t  to  vest  the  title  thereto  in 
the  State,  and  therefore  the  mesne  conveyances  relied  upon 
by  the  appellee  passed  no  title  to  it;  and,  secondly,  that  by 
the  force  and  effect  of  the  statute,  (Acts  1842-3,  Chap.  36; 
The  Code,  §  2522,)  the  land  was  forfeited,  and  became  for- 
feit to  the  State  for  unpaid  taxes,  and  because  the  same  was 
not  listed  for  taxation  from  the  year  1817  to  1878. 

First,  as  to  the  effect  of  the  deed  from  the  Sheriff  to  the 
Ciovemor.     It  does  not  appear  from  any  competent  evidence 
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that  Fitts  ever  owned  the  land  described  in  it,  or  that  he  was 
liable  to  pay  taxes  on  that  account,  or  that  it  was  listed  by 
him,  or  another  for  him,  for  taxation,  or  that  taxes  were 
assessed  against  or  levied  upon  it  as  to  him  or  any  other 
person  for  the  year  180H.  Nor  does  it  appear  that  any  of  the 
prerequisites  to  a  sale  of  land  to  pay  taxes,  as  required  by 
law  at  the  time  of  the  supposed  sale,  were  in  any  respect  ob- 
served and  complied  with  by  the  Sheriff  and  other  officers 
connected  with  the  public  service  in  respect  to  taxes.  The 
recitals  in  the  Sheriff's  deed,  in  the  absence  of  statutory  pro- 
vision making  them  such,  were  not  evidence  that  they  were 
complied  with,  without  evidence  de  /ior.s  the  deed  that  they 
were;  the  deed  itself  was  wholly  ineffectual  for  the  purpose 
contemplated  by  it.  This,  as  to  such  deeds,  is  too  well  set- 
tled to  admit  of  (juestion.  Register^  v.  Bryan,  2  Hawks,  17; 
Fox  V.  Stafford,  90  N.  C,  20(5,  and  numerous  cases  there  cited ; 
BaileN^'s  Onus  Prohandi,  27B,  et  seq. 

It  was  suggested  on  the  argument  that  the  statutes  (Acts 
1885,  Chap,  177,  §  42 ;  Acts  1887,  Chap.  137,  §§  73,  74,)  which 
provide  that  a  Sheriff's  deed  for  land  sold  to  pay  taxes  shall 
be  presumptive  evidence  of  certain  material  facts  essential  to 
render  such  deed  effectual,  might  apply  in  this  case.  They 
certainly  do  not  apply  in  terms,  but  they  have  reference  to 
sales  of  land  for  taxes  made  as  provided  in,  and  in  pursuance 
of  them.  There  is  nothing  in  them  going  to  show  by  im- 
plication that  they  were  intended  to  have  a  retro-active  op- 
eration, nor  have  they  such  effect.  They  do  not  apply  in 
this  and  like  cases  that  arose  before  they  were  enacted. 

It  was  further  contended  on  the  argument,  that  the  deed 
of  the  Sheriff  was  an  ancient  deed,  and  proved  itself,  and  it 
was  therefore  evidence  of  title  in  the  State.  The  rule  in- 
voked does  not  apply.  There  was  no  question  that  the  deed 
was  or  was  not  executed  ;  that  it  was,  was  not  denied,  and  it 
so  appeared;  but,  accepting  it  as  proven,  it  was  in  and  by 
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itself  ineflfectual  as  a  conveyance,  and  as  evidence  of  title, 
and,  for  reasons  already  stated,  it  did  not  pass  the  title  to 
the  State.  Moreover,  if  the  deed  were  ancient  and  treated  as 
color  of  title,  it  does  not  appear  that  the  State,  or  any  agency 
of  it,  ever  had  possession  of  the  land  claiming  under  it,  nor 
is  there  any  evidence  of  acts  of  ownership  of  it,  continuous 
or  otherwise,  by  the  State  or  any  of  its  agencies,  until  1887, 
when  the  appellant  had  it  surveyed.  Possession  under  this 
deed,  in  any  aspect  of  it,  was  necessary  to  give  it  effect  as  an 
instrument  of  conveyance.  Plummer  v.  Baskerville^  1  Ired. 
Eq.,  252;  Davis  v.  Higginn,  HI  N.  C,  882. 

Secondly,  as  to  the  alleged  forfeiture.  It  does  not  appear 
that  the  original  grantee,  or  other  person,  listed  the  land  in 
question  for  taxation  from  the  year  1806  until  the  time  of 
his  death  in  1833,  nor  that  he  or  any  other  person  paid  taxes 
on  account  of  the  same  during  that,  or  any  part  of  that  time, 
nor  did  he  or  any  other  person  during  that  time  have  actual 
possession  of  it.  or  exercise  authority  actively  over  it  by  acts 
of  ownership  of  any  kind,  nor  did  his  heirs  after  his  death, 
until  the  24th  of  March,  1873,  when  they  conveyed  the  same 
by  their  deed  to  B.  F".  Sikes,  through  whom  the  appellee  claims 
and  traces  its  title.  The  grant  passed  the  title  to  the  land  from 
the  State  to  the  grantee,  and,  notwithstanding  the  latter's 
default  as  to  the  payment  of  taxes  on  account  of  it,  in  the 
nature  of  the  matter  he  had,  and  continued  to  have,  the  title  to 
and  actual  or  constructive  possession  of  the  land  during  his 
life-time  ever  after  the  execution  of  the  grant,  until  he  parted 
with  such  title  and  possession  by  a  proper  conveyance,  or 
until  some  other  person  took  and  held  actual  possession  of 
the  land  adversely  to  him,  for  such  length  of  time  under  such 
circumstances  as  gave  the  trespasser  a  good  title  to  it,  or 
until  he  perfected  his  title  thereto,  and  it  became  forfeit  to 
the  State:  and  at  his  death  such  title  and  possession  descended 
to  his  heirs,  or  passed  to  his  devisees,  if  he  left  a  will,  and 
they,  respectively,  had  the  like  title  and   posses.sion,  not- 
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withstanding  their  like  default  as  to  the  payment  af  taxes, 
until  they  in  like  manner  and  for  like  causes  parted  with 
the  same. 

So  far  as  appears,  the  grantee  did  not,  in  his  life-time,  vol- 
untarily part  with  his  title  to  the  land,  by  any  conveyance 
thereof,  nor  did  his  heirs  after  his  death,  until  in  March, 
1873,  nor  did  they  lose  such  title  and  constructive  po-session 
by  the  adverse  possession,  with  color  of  title  or  otherwise,  of 
a  trespasser.  Nor  did  the  mere  failure  of  the  grantee,  or 
that  of  his  heirs  after  his  death,  to  list  the  land  for  taxation 
and  to  pay  taxes  on  account  of  the  same,  divest  the  grantee 
in  his  life-time,  or  divest  his  heirs  after  his  death,  of  such 
title  and  possession,  unless  the  land  became  forfeit  to  the 
State  by  the  mere  force  and  effect  of  the  statute  (Acts  1842-'3, 
Chap.  36),  without  any  interference  on  the  part  f»f  the  State, 
or  any  of  its  agents  by  acts  of  ownership,  or  by  any  action  or 
judicial  proceeding  to  ascertain  and  declare  a  forfeiture  of 
the  land  to  the  State. 

The  appellant  contends  that  the  act  just  cited  had  such 
eflFect,  because  it  in  broad  sweeping  terms  so  provides,  as  fol- 
lows: "That  any  person  or  persons  who  have  heretofore  at 
any  time  obtained  a  grant  or  grants  from  the  State  for  any 
swamp  lands  in  this  State,  and  who,  or  their  heirs  or  as- 
signs, have  not  regularly  listed  the  same  for  taxation  and 
paid  the  taxes  due  thereon  to  the  person  or  persons  entitled 
to  receive  the  same,  such  person  or  persons  so  having  ob- 
tained such  grant  or  grants,  their  heirs  or  assigns  shall  for- 
feit and  lose  all  right,  title  and  interest  in  the  said  swamp 
lands,  and  the  same  shall,  ipso /ado,  revert  to  and  be  vested  in 
the  State,  unless  such  person  or  persons,  his  heir  or  their  heirs 
or  assigns  shall,  within  twelve  months  from  the  passage  of 
this  act,  pay  to  the  Sheriff  of  the  County  in  which  said  lands 
lie  all  the  arrearages  of  taxes  due  on  the  said  lands,  with 
the  lawful  interest  thereon  from  the  time  said  taxes  ought 
to  have  been  paid."     The  appellee,  on  the  contrary,  insists 
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that  this  statutory  provision,  properly  interpreted,  fairly  im- 
plies that  the  prescribed  forfeiture  cannot  take  effect  and  re- 
vest the  title  to  the  land  in  the  State  until  the  latter  shall, 
in  some  wa}^  take  proper  action  to  ascertain,  declare  and 
give  effect  to  the  alleged  forfeiture,  giving  the  defaulting 
party  opportunity  to  be  heard  in  his  defence;  and  that  if 
this  is  not  so,  then  the  provision  is  unconstitutional  and  void, 
because  it  affords  the  defaulting  party  no  opportunity  to  be 
heard  in  defence  of  his  right  before  a  judicial  or  other  tri- 
bunal. 

The  strong  presumption  is  that  this  statute  harmonizes 
with  the  Constitution,  and  is  valid ;  but  we  are  not  called 
upon  to  decide  that  it  is  or  is  not  so,  because  this  Court 
interpreted  it  in  Phelps  v.  Cheasmif  12  Ired.,  198,  and  expressly 
decided  that  inasmuch  as  neither  the  State  nor  its  assigns 
(the  immediate  predecessor  corporation  of  the  present  de- 
fendant appellant)  had  taken  any  proceedings,  or  in  any 
way  signified  an  election  to  defeat  the  estate  of  the  alleged 
defaulting  party,  it  was  still  in  him,  and  he  was  entitled  to 
maintain  his  action. 

The  counsel  for  the  appellant  seemed  to  question  the  cor- 
rectness of  that  interpretation.  We  think  it  is  reasonable 
and  just,  and  it  seems  to  us  fully  warranted,  certainly  by 
the  spirit  and  reason  of  the  staute.  It  is  not  to  be 
presumed  or  merely  inferred,  that  the  legislature  intended 
to  deprive  the  grantee  of  his  estate  without  affording 
him  opportunity,  in  some  affirmative  way,  that  actively 
puts  him  on  notice  to  defend  his  right,  if  he  shall  see 
fit,  and  an  intention  to  do  so  could  only  appear  by 
clear  and  explicit  tenns,  leaving  no  doubt  as  to  such  intent,, 
and  we  forbear  to  say  here  whether  such  an  enactment 
would  or  would  not  be  of  force  for  any  purpose.  The  rea- 
sonable inference  is  that  the  legislature  intended  to  allow 
8uch  opportunity,  and  it  sufficiently  appears  that  it  has  done 
so.    The  Court  said  in  the  case  last  cited,  with  much  point 
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and  force,  that  "the  law  books  teem  with  cases  fixing  the 
principle  that  an  estate  once  vested  cannot  be  defeated  by  a 
condition  or  forfeiture,  without  some  act  on  the  part  of  the 
grantor  or  his  heirs  by  which  to  take  advantage  of  the  con- 
dition or  forfeiture,  even  when  the  words  of  the  condition 
are,  "  the  estate  shall  therefore  be  void  and  no  of  effect,"  which 
words  have  the  same  legal  import  as  ipso  facto  void.  In  this 
act,  after  the  emphatic  declaration  that  the  land  shall  ipso 
facto  revert  to  and  be  vested  in  the  State,  there  is  the  quali- 
fication, unless  such  grantee,  his  heirs  or  assigns  shall,  within 
twelve  months  pay  the  taxes,  etc.  This  shows  conclusively, 
that  it  was  contemplated  to  have  some  proceeding  on  the 
part  of  the  State  or  its  assignees,  the  President  and  Direc- 
tors of  the  Literary  Board,  so  as  to  give  the  grantee,  his 
heirs  or  assigns,  "a  day  in  Court,"  an  opportunity  to  show 
that  the  arrearages  of  taxes  had  in  fact  been  paid  within 
the  year."  And  we  may  add  that  the  strong  words,  "  shall 
ipso  facto  revert  to  and  be  vested  in  the  State,"  are  used  to 
imply  that  the  grant  need  not  be  cancelled,  and  that  no 
deed  of  conveyance  shall  be  necessary  to  revest  the  title  in 
the  State — the  statute  had  such  effect  when  and  as  soon  as 
the  forfeiture  is  made  complete  by  some  sufficient  act  of  its 
own  or  some  adequate  proceeding  to  that  end.  Moreover, 
it  is  not  declared  in  the  statute  that  the  land  shall  at  once 
be  forfeit  to  the  State  on  such  failure  to  list  the  land  for  tax- 
ation and  to  pay  the  taxes  due  on  account  of  it,  or  at  the 
end  of  twelve  months  next  thereafter. 

The  interpretation  thus  given  is  in  harmony  with  the 
statute  (Acts  1850-'51,  Ch.  102,  §  2,)  declaratory  of  the  mean- 
ing of  the  statute  interpreted.  While  this  declaratory  stat- 
ute could  not  determine  the  meaning  of  that  to  which  it 
refers — that  being  the  province  of  tlie  Courts — still  it  goes  to 
show  that  the  Legislature  was  satisfied  with  the  decision  of 
this  Court.  Repeatedly,  since  it  was  made,  the  Legislature 
has  acted  upon  the  subject  to  which  it  relates,  and  the  law. 
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as  settled  by  it,  has  not  since  been  disturbed.  It  may,  and 
should  be  regarded  as  settling  the  meaning  of  the  statute  to 
which  it  refers,  and  in  a  way  entirely  satisfactory  to  the  leg- 
islative branch  of  the  government.  We  are  not  at  liberty, 
Dor  are  we  in  the  least  inclined  to  disturb  the  decision  or 
to  doubt  its  correctness. 

Xeither  the  State  nor  the  defendant,  nor  *'  The  President 
and  Directors  of  the  Literary  Board  of  North  Carolina,"  nor 
any  agency  of  the  State  ever  after  the  alleged  forfeiture  of 
the  land  in  question  took  possession  of  it,  or  surveyed  it,  or 
brought  any  action,  or  took  any  proceeding  whatever,  or  did 
any  act  whereby  to  enforce  such  forfeiture,  or  to  make  the 
same  complete  and  effectual,  oi:  to  signify  the  intention  of 
the  State  or  its  assignees  to  defeat  the  estate  of  the  grantee 
in  his  life-time,  or  that  of  his  heirs  after  his  death,  or  that 
of  those  claiming  under  them,  and  caused  the  land  to  "re- 
vert to  and  be  vested  in  the  State"  until  1887,  when  the 
defendant  caused  the  same  to  be  surveyed.  This  survey  was 
not  naade  until  about  fourteen  years  next  after  Baird,  Roper 
&  Co.,  through  whom  the  appellee  claims,  purchased  the  land 
from  B.  F.  Sikes.  During  all  that  time  they,  and  those  claim- 
ing under  them,  including  the  appellee,  respectively,  regu- 
larly listed  the  lands  for  taxation  and  paid  the  taxes  due  on 
account  of  the  same,  and  they  had  no  notice  of  the  alleged 
title  of  the  defendants. 

It  is  contended  that  the  survey  thus  made  was  sufficient 
notice  of  the  purpose  of  the  State,  through  the  defendant  and 
the  State  Board  of  Education,  to  insist  upon  the  forfeiture  of 
the  land,  and  perfect  the  same  so  as  to  cause  the  land  to 
"  revert  to  and  be  vested  in  the  said  Board  (The  State  Board 
of  Education),  upon  the  same  trusts  as  they  hold  other  swamp 
lands,"  &c.,  as  provided  by  the  statute  ( The  Code,  §  2522). 
We  cannot  think  so.  The  statute  contemplates  that  the  for- 
feiture shall  be  made  complete  and  effectual  with  reasona- 
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ble  promptness.  Until  it  is  thus  perfected  the  grantee  or  his 
heirs  or  his  assigns,  accordingly  as  one  or  the  other  of  them 
may  have  the  title  to  the  land,  continue  to  have  it,  and  can 
pass  the  same  to  any  person  who  may  buy  it  in 
good  faith.  The  statute  does  not  contemplate  a  for- 
feiture as  against  such  purchaser  in  good  faith.  It  does 
not  so  provide  in  terms,  or  by  just  and  necessary  im- 
plication, and  a  forfeiture  is  not  intended  unless  it  so  ap- 
pears by  express  words  in  the  statute  or  by  such  implica- 
tion. Forfeitures  are  never  created,  and  do  not  arise  by  mere 
inference.  The  statute  appears,  substantially,  now  as  it  did 
when  it  was  at  first  enacted  and  amended,,  and  it  provides 
that  "  Any  persojiy  his  heirs  or'assigns^  having  at  any  time  ob- 
tained a  grant  from  the  State  for  any  swamp  lands  which 
have  been  surveyed  or  taken  possession  of  by  the  State  Board  of 
Education  or  their  agents,  and  shall  not  have  regularly  listed 
the  same  for  taxation  and  paid  the  taxes  due  thereon  to  the 
person  entitled  to  receive  the  same,  and  siidi  grantee  and  hi^ 
heirs  or  assigns  sliall  forfeit,"  &c.  It  will  be  observed  that 
the  forfeiture  is  limited,  and  extends  only  to  the  grantee  and 
his  heirs  or  assigns;  it  does  not  embrace  the  purchasers  of 
the  land  from  them  bona  fide :  it  is  not  declared  that  the  lat- 
ter shall  forfeit  the  land  for  the  default  of  the  former,  nor 
that  the  Linds  shall  be  forfeited  for  such  default,  while  the 
title  thereto  is  in  the  innocent  purchaser,  nor  can  the  Court 
infer  that  the  Legislature  so  intended. 

By  tlie  term  "assigns,"  as  used  in  tlio  statute,  is  not  meant 
jmrrhasers  of  the  land  from  the  grantee  or  his  heirs  after  the 
grant  had  issued,  but  persons  to  whom  the  grantee  had  as- 
signed his  right  to  have  the  grant  before  the  .same  issued, 
and  to  whom  it  was  issued  by  virtue  of  such  Hssignment.  It 
frequently  happened  that  persons  would  take  proper  steps — 
make  proper  entries  of  swamp  lands,  and  as  well  other  lands, 
and  having  acquired  a  right  to  have  a  grant  for  the  land  so 
entered,  could  sell  and  assign  such  right  before  it  was  issued, 
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and  the  sissignee  would  ol)tain  the  grant  from  the  State.  The 
purpose  of  the  statute  was,  and  is,  to  embrace  such  "  assignees." 
It  would  be  unreasonable  and*  unjust  to  make  the  forfeiture 
apply  to  the  land  when  and  after  the  title  thereto  had  passed 
to  innocent  purchasers.  There  is  no  provision  in  the  statute 
that  implies  such  purpose — the  contrarj'  appears,  in  that  it 
is  expressly  declared  that  the  forfeiture  shall  apply  only  to 
"  swamp  lands  which  have  been  surveyed  or  taken  possession  of,^^ 
&c.  Such  manifestation  of  purpose  on  the  part  of  the  State  to 
enforce  the  forfeiture  is  intended  to  give  notice  of  its  pur- 
pose, not  only  to  the  **  grantee  and  his  heirs  or  assigns,"  but  as 
well  to  all  other  persons  who  may  wish  to  purchase  or  have 
anything  to  do  with  the  land. 

Hence  the  survey  made  by  the  appellant  in  1887,  four- 
teen years  after  the  heirs  of  the  grantee  had  sold  and  con- 
veyed the  land  to  the  purchasers,  who  had  no  notice  or 
knowledge  of  the  forfeiture  unperfected,  could  not  affect  ad- 
versely such  innocent  purchaser.  The  agencies  of  the  State 
failed  to  comply  with  the  requirements  of  the  statute  in  apt 
time,  that  is,  within  the  time  prescribed  by  law,  and  while 
the  title  to  the  land  remained  in  the  grantee  and  his  heirs. 
As  thev  failed  to  do  so,  neither  the  statute  nor  the  State  will 
allow  them,  after  the  lapse  of  many  years,  to  disturb  the 
rights  of  innocent  purchasers,  who  have  regularly  listed  the 
lands  for  taxation  and  from  time  to  time  have  paid  the  taxes 
due  on  account  of  the  same. 

It  is  admitted  that  the  appellee  has  shown  "a  regular 
chain  of  title  from  the  State,  unless  the  same  is  'Jefeated  by 
the  claims  of  the  defendant  (appellant)  Board,"  We  are  of 
opinion  that  the  title  of  the  appellee  tlius  admitted  has  not 
been  overthrown  by  anything  shown  by  the  appellant,  and 
therefore  the  judgment  must  be  affirmed. 

Affirmed. 
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JOSEPH  B.  SPIVEY  et.  al.  v.  THOS.  J.  HARRELL  et.  al. 

Judgment — Fraud — Irregularity — Contract — Trust. 

1.  Judgments  are  conclusive  against  all  parties  thereto  until  they  are 

duly  reversed  or  set  aside  for  fraud  or  irregularity. 

2.  Where  the  action  or  proceeding,  in  which  a  judgment  has  been  ren- 

dered is  ended,  the  remedy  for  any  fraud  therein  is  by  an  inde- 
pendent action,  but  where  it  is  sought  to  be  avoided  for  irregu- 
larity, the  remedy  is  by  a  motion  in  the  cause. 

3.  Where  the  defendant  alleged  in  his  answer  that  the  plaintiff,  at  a 

judicial  sale  of  land,  had  bid  off  the  property  under  a  parol 
promise  that  he  would  convey  it  upon  the  defendant's  repaying 
the  purchase  money,  and  a  little  advance;  Held,  that  no  trust  or 
contract,  w^hich  a  Court  of  Equity  would  enforce  was  created. 

This  was  a  civil  action  for  the  recovery  of  land,  tried 
before  Avery  J.,  at  Fall  Term,  1887,  of  Bertie  Superior 
Court. 

The  following  is  so  much  of  the  case  settled  on  appeal  as 
is  material  to  the  questions  decided: 

"The  plaintiffs  put  in  evidence  the  record  of  a  special 
proceeding  entitled  A.  Wilson  et.  al.  v.  T.  J.  Harrell.  It  was  ad- 
mitted to  be  the  record  of  the  Superior  Court.  It  was  ad- 
mitted by  all  parties  that  the  four  defendants  (other  than  T. 
J.  Harrell)  who  are  mentioned  in  the  pleadings,  owned  each 
one  undivided  twenty-fifth  of  the  land  in  controversy,  and  that 
at  the  sale  under  said  special  proceedings,  defendant  T.  J.  Har- 
rell, was  made  a  party,  and  assented  to  the  sale  by  virtue  of 
said  proceeding,  but  he  alleged  that  he  assented  to  the  said 
sale  on  the  parol  agreement  set  up  in  the  answer,  and  which 
is  denied  by  plaintiffs. 

The  defendant  Harrell,  moved  the  Court  to  submit  an 
issue  as  to  whether  the  plaintiffs  agreed  to  purchase  and  re- 
convey  to  him,  as  alleged  in  the  answer.  Plaintiffs  objected 
on  the  ground  that  the  parol  argreement  set  up  was  not 
sufficiently  definite  in  alleging  that  plaintiff  was  to  repay 
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the  purchase  money,  with  *a  little  advance.'  Defendant 
Harrell  insisted  that  the  jury  should  also  ascertain  on  an 
issue  submitted,  what  was  'a  little  advance.'  The  Court 
refused  to  submit  either  of  the  issues  asked,  and  defendant 
Harrell  excepted.  The  Court  submitted  the  issue  whether 
the  plaintiffs  were  the  owners  in  fee  simple  of  twenty-one 
undivided  twenty-fifths  of  the  land  in  controversy  when  the 
action  was  brought.  He  instructed  the  jury  on  said  issue, 
among  other  things,  that  the  defendant  Harrell,  was  con- 
cluded by  the  record  in  the  special  proceedings  from  claim- 
ing any  interest  in  the  land  sold  under  said  proceeding,  as 
against  plaintiffs  Defendant  Harrell  excepted.  There  was 
a  verdict  for  the  plaintiffs.  The  defendant  T.  J.  Harrell, 
appealed,  on  the  ground  that  the  Court  erred  in  refusing  to 
submit  the  issue  proposed,  and  in  the  instructions  given." 

No  counsel  for  the  plaintiffs. 

Mr.  J.  E.  Moore,  for  the  defendant. 

Mekkimon,  J.,  (after  stating  the  case.)  Unquestionably 
the  appellant  is  bound  by  the  judgment  in  the  special  pro- 
ceeding mentioned,  and  will  continue  to  be  until,  and  un- 
less it  shall  be  set  aside  for  irregularity,  or  declared  void  for 
feaud.  The  Court,  in  that  proceedinj^,  had  jurisdiction  of 
him  and  the  subject  matter  thereof,  and  moreover,  he  con- 
sented to  the  judgment. 

The  answer  of  the  appellant  to  the  complaint  is  very 
indefinite,  and  it  is  not  at  all  clear  whether  his  purpose  by  it 
was  to  attack  the  judgment  in  the  special  proceeding  for 
fraud,  or  whether  his  purpose  was  to  allege  a  parol  agree- 
ment, by  which  the  appellees  were  to  purchase  the  land 
mentioned  in  the  proceeding  at  the  sale  thereof,  made  in 
pursuance  of  the  judgment  mentioned,  and  then  convey  the 
same  to  him  for  a  stipulated  consideration,  and  insist  that 
thereby  a  parol  trust  was  created  in  his  favor,  but  we  think 
101—4 
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that  whether  his  purpose  be  the  one  or  the  other  the  judg- 
ment must  be  affirmed. 

If  the  purpose  be  to  attack  the  judgment  in  the  special 
proceeding  for  fraud,  as  that  proceeding  is  ended,  this  must 
be  done  by  an  independent  action  for  that  purpose.  If  the 
judgment  is  for  any  cause  irregular,  it  might  be  set  aside  by 
a  proper  motion  in  the  proceeding.  Fowler  v.  Poor,  93  N. 
C,  466,  and  the  cases  there  cited ;  Bricklwuse  v.  Sutton,  99 
N.  C,  103. 

If  the  purpose  was  to  allege  an  agreement  and  a  parol  trust 
created  by  it  in  favor  of  the  appellant,  then  we  concur  with 
the  Court  below,  in  the  opinion  that  no  sufficient  agreement 
is  alleged.  The  allegation  of  the  answer  in  this  respect  is 
that  "prior  to  the  alleged  sale  he  (the  appellant)  had  an 
agreement  with  Spivey,  that  said  Spivey  was  to  buy  the  land 
and  let  defendant  have  it,  said  Spivey  agreeing  to  do  so, 
this  defendant  paying  him  a  little  advance  upon  it,  or  a 
little  more  than  he  should  give,"  using  the  word  "  little." 

It  is  not  alleged  that  the  appellees  purchased  the  land  for 
the  appellant,  or  that  the  latter  supplied  the  money  to  pur- 
chase it — on  the  contrary,  the  appellees  were  to  purchase  it 
for  themselves,  and  afterwards  sell  it  to  the  appellant  at  a 
"little  advance" — whatever  that  might  mean — upon  the 
•price  they  paid.  The  agreement  specified  no  certain  price 
to  be  pai<l,  nor  one  capable  of  being  reduced  to  a  certainty. 
At  most,  the  appellee  agreed  by  parol  to  sell  to  the  appellant 
a  certain  interest  in  land  at  a  price  not  fjxed.  This  created 
no  trust,  and  no  contract  that  a  Court  of  Equity  will  en- 
force. 

No  such  issue  as  that  proposed  by  the  appellant  was 
raised  by  the  pleadings,  and  the  Court  properly  refused  to 
submit  it  to  the  jury.  Affirmed. 
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J.  K.  and  P.  L.  REA  v.  WM.  H.  HAMPTON  and  JAMES  B.  NICHOLS. 

Qmditution — Statute —  General    Assembly — Fisheries — Naviga- 
ble Waters — Nuisance — Injunction. 

1.  The  Legislature  has  complete  authority  to  regulate  the  manner  of  ex- 
ercising the  common  right  of  fishing  in  the  navigable  waters 
within  this  State,  and  to  make  provision  for  the  removal  of  any 
obstmction  and  nuisance  thereto. 

t  The  statute — The  Code,  %  8883 — making  it  unlawful  for  persons  to 
fish  with  Dutch  or  Pod  nets  in  certain  waters,  and  authorizing  the 
Sheriff  to  remove  them,  when  so  employed,  is  not  in  conflict  with 
the  Constitution. 

This  was  an  appeal  from  a  judgment  of  Graves,  J!,  ren- 
dered at  February  Term,  1888,  of  Bertie  Superior  Court, 
granting  a  perpetual  injunction  restraining  the  defendant 
from  removing  the  stakes  of  the  plaintiff  under  §  3383  of 
Thi  Code. 

The  plaintififs,  in  substance,  alleged  that  they  were  the 
owners  of  certain  traps  and  lawfully  and  rightfully  engaged 
in  fishing  in  the  waters  of  Albemarle  Sound,  near  the  Bertie 
shore,  and  were  operating  certain  traps  for  taking  fish,  called 
Long  Island  Fish  Traps,  and  that  the  defendant  threatened 
to  tear  down  and  destroy  said  traps,  and  unless  restrained 
great  and  irreparable  damage  will  be  sustained  by  the  plain- 
ti£,  and  they  ask  for  an  injunction. 

The  answer  of  the  defendants  admits  that  the  plaintiffs 
were  the  owners  of  certain  traps,  but  deny  that  they  were 
Long  Island  Traps,  or  that  the  plaintiffs  were  rightfully  and 
lawfully  fishing  in  Albemarle  Sound,  and  say  that  they  were 
using  Dutch  or  Pod  nets,  and  fishing  with  traps,  and  within 
the  distance  from  the  mouth  of  Roanoke  River  prohibited 
by  §  3383  of  The  Code. 

The  following  is  the  case  settled  on  appeal. 
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The  defendants  had  applied  to  the  Sheriff  of  Bertie  County 
to  remove  the  nets,  &c ,  of  the  plaintiffs,  in  accordance  with 
§  3383  of  The  Code,  alleging  the  nets  of  plaintiffs  to  be  Dutch 
nets  or  Pod  nets,  and  that  they  were  fished  within  two  miles 
of  the  mouth  of  Roanoke  River,  and  they  were  proceeding 
to  remove  the  same. 

Thereupon  the  plaintiffs  brought  this  action  to  restrain 
the  defendants,  and  the  same  coming  on  to  be  heard,  and  it 
appearing  that  there  were  two  questions  of  fact  arising  in 
the  case,  his  Honor  empanelled  a  jury  to  ascertain  the  same 
for  his  information,  and  submitted  to  them  the  following 
issues : 

Were  the  nets  fished  by  plaintiffs  Dutch  or  Pod  nets  ? 

Were  the  nets  fished  within  two  miles  of  the  mouth  of 
Roanoke  River? 

To  both  of  said  issues  the  jury  responded,  Yes. 

Thereupon  the  plaintiffs  moved  for  judgment  for  a  per- 
petual  injunction,  notwithstanding  the  findings  of  the  jury, 
and  the  defendants  moved  for  a  judgment  dissolving  the  in- 
junction. 

His  Honor  rendered  judgment  as  prayed  by  the  plaintifTs, 
and  the  defendants  appealed. 

Messrs.  Pi^den  &  Vann,  filed  a  brief  for  the  plaintiffs. 
Mr,  Geo.  V.  Strong  (and  Mr.  J.  E.  Moore,  filed  a  brief),  for 
the  defendants. 

Davis,  J.,  (after  stating  the  case).  By  §  3383  of  The  Code, 
it  is  made  "  unlawful  for  any  person  to  set  or  fish  a  Dutch 
net  or  Pod  net  in  Roanoke  River,  Cashie  or  Middle  River, 
or  within  two  miles  of  the  mouth  of  said  rivers,  or  within 
one  mile  of  the  mouth  of  any  other  river  emptying  into  Al- 
bemarle Sound,  *  *  *  *  and  all  persons  who  shall  set  or 
fish  any  such  net  in  said  sound,  shall  pull  up  and  remove 
the  stakes  used  for  the  same  by  the  first  day  of  June  next 
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succeeding  the  fishing  season,  and  if  any  person  shall  set  or 
fish  any  Dutch  net  or  Pod  net  in  said  sound,  in  violation  of 
this  section,  he  shall  be  guilty  of  a  misdemeanor,  and  be 
subject  to  a  penalty  of  three  hundred  dollars  to  be  recovered 
by  any  person  in  the  Superior  Court  of  the  County  in  which 
the  offence  shall  be  committed.  And  the  Sheriff  of  such 
County  shall,  when  requested,  remove  any  portion  of  such 
nets  set  or  fished  in  violation  of  this  section,  at  the  cost  of 
the  violators,"  Ac. 

The  facts  found  show  that  the  plaintiffs  were  fishing  in 
Albemarle  Sound  with  Dutch  or  Pod  nets,  and  within  two 
miles  of  the  mouth  of  Roanoke  river,  in  violation  of  §  3383 
of  The  Code,  under  which  the  defendants  claimed  the  au- 
thority to  have  plaintiffs'  nets  removed,  but  counsel  for  plain- 
tiff insist  that  the  last  clause  §  3383  is  in  violation  of  section 
17  of  article  1,  of  the  Constitution,  and  if  so  they  had  a  right 
to  enjoin  the  defendants.  This  presents  the  question :  Were 
the  defendants  threatening  or  about  to  deprive  the  plaintiffs 
of  any  liberty,  privilege  or  property  contrary  to  the  law  of 
the  land  ? 

Albemarle  Sound  being  navigable,  the  plaintiffs  had  no 
right  to  a  several  fishery  in  its  waters,  and  the  State  had  the 
undoubted  right  to  regulate  the  exercise  of  the  common 
rights  of  fishing  therein,  and  to  impose  such  limitations  and 
restrictions  on  the  exercise  of  the  rights  as  it  might  deem 
wise  and  just. 

The  Constitution  of  the  State,  unlike  that  of  the  United 
States,  contains  limitations  on,  and  not  grants  of,  legislative 
power.  Albemarle  Sound  being  navigable,  is  not  subject  to 
entry,  and  every  citizen  of  the  State  has  the  liberty  and 
privilege  of  fishing  therein,  subject  to  such  regulations  of  the' 
right  as  the  Legislature  may  establish.  Cready  v.  Vir- 
ginia, 94  U.  S.  Reports,  391 ;  Skinner  v.  Hettrick,  73  N.  C, 
63;  Hdtrick  v.  Page,  82  N.  C,  65,  and  cases  cited.  Unless 
the  plaintiffs  have  some  right,  privilege  or  property  in  these 
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waters,  or  some  right  to  obstruct  others  in  the  use  of  them 
for  fishiug  purposes,  under  rules  and  regulations  and  by 
methods  allowed  by  law,  we  fail  to  see  what  right  they  have 
to  complain,  unless  that  right  be  to  invoke  the  Constitution 
as  a  protection  to  them  in  violating  the  law. 

The  relief  sought  in  Hettrick  v.  PagCy  supra,  was  not  un- 
like that  sought  by  the  plaintiff  in  this  action.  It  was,  like 
this,  an  application  for  an  injunction  to  prevent  the  removal 
of  stakes  or  any  obstruction  of  the  plaintisfifs'  in  their  use, 
which  the  defendants  were  threatening  to  do,  under  Chap- 
ter 115,  of  the  Acts  of  1875.  {The  Code,  §  3383.)  In  that 
case  the  stakes  were  put  up  for  operating  pod  nets  in  vio- 
lation of  the  Act,  and  they  were  required  to  be  removed  by 
the  day  named.  The  Chief  Justice  said:  "The  presence  of 
them  (the  stakes)  in  the  sound  after  that  date  is  a  public 
nuisance,  and  this  Court  is  asked  to  assist  him  (the  plaintiff) 
in  maintaining  it  in  violation  of  his  duty  under  the  law, 
and  to  prevent  its  being  obeyed.  The  proposition  is  a  novel 
one,  and  no  Court  will  listen  to  such  an  application." 

While  it  is  true,  as  insisted  by  the  plaintiff,  that  an  action 
will  not  lie  against  a  person  unlawfully  obstructing  a  high- 
way at  the  instance  of  one  who  has  sustained  no  special 
damage,  and  redress  must  be  sought  for  the  public  wrong  on 
behalf  of  the  public,  it  by  no  means  follows  that  a  person 
obstructed,  or  indeed,  any  one  else,  may  not  himself,  re- 
move the  impediment  to  his  passing  without  incurring  per- 
sonal liability  to  the  owner  of  the  property  removed." 

The  question  of  the  constitutionality  of  the  act  was  not 
raised  in  Hettrick  v.  Page,  as  in  this,  and  we  are  referred  by 
counsel  to  Hoke  v.  Henderson,  4  Dev.,  1,  and  to  Vann  v.  Pip- 
kin,  77  N.  C,  408.  We  fail  to  see  the  analogy  between  those 
cases  and  this.  They  only  decide  that  a  person  holding  an 
office  has  a  property  in  his  office,  of  which  he  cannot  be  de- 
prived while  the  office  remains,  without  violating  the  Con- 
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sUtution — it  is  property  of  which  he  cannot  be  deprived 
"but  by  the  law  of  the  land." 

The  counsel  also  cites  Oooley  Const.  Lira.,  362,  e<  seqidter 
Ames  V.  Port  Huron  Co.,  11  Mich.,  139;  Rockwell  v.  Moring^ 
35  N.  Y.,  302,  and  Wynham  v.  The  People,  3  Kernan,  N.  Y. 
Court  of  Appeals,  378.  It  is  said  in  Cooley  Const  Lim., 
"A  vested  right  of  action  is  property  in  the  same  sense  in 
which  tangible  things  are  property,  and  is  equally  protected 
against  arbitrary  interference.  ********* 
Nor  can  a  party,  by  his  misconduct,  so  forfeit  a  right  that  it 
may  be  taken  from  him  without  judicial  proceedings,  in 
which  the  forfeiture  shall  be  declared  in  due  form.  Forfeit- 
ures of  rights  and  property  cannot  be  adjudged  by  Legisla- 
tive Acts,  and  confiscation  without  a  judicial  hearing  after 
due  notice,  would  be  void,  as  not  having  due  process  of  law. 
******  And  if  the  Legislature  cannot  confis- 
cate property  or  rights,  neither  can  it  authorize  individuals 
to  assume,  at  their  option,  powers  of  police  which  they  may 
exercise  in  the  condemnation  and  sale  of  property  against 
their  regulations,  or  for  the  satisfaction  of  their  charges 
and  expenses  in  its  management  and  control,  rendered 
or  incurred  without  the  consent  of  its  owners.  And  a  stat- 
ute which  authorizes  a  party  to  seize  the  property  of  aiotlier 
without  process  or  warrant  and  sell  it  witliout  notification 
to  the  owner  for  the  punishment  of  a  'private  trespasH  and  to 
enforce  a-  penalty  against  the  owner,  can  find  no  justificat'on 
in  the  Constitution/' 

As  the  Legislature  had  the  undoubted  right  to  regulate 
the  manner  in  which  the  right  of  fishing  in  Albemarle 
Sound  should  be  exercised,  the  plaintiffs  had  no  right  to  fish 
in  its  waters  in  any  mode  not  allowed  by  law.  The  facts 
found  show  that  they  were  fishing  in  violation  of  law,  and 
it  would  be  singular  if  they  could  ask  the  law  to  protect 
them  in  its  violation. 

They  had  put  their  stakes  and  used  their  nets  where  it 
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was  unlawful  to  put  and  use  them.  The  stakes  and  nets 
were  unlawfully  there  by  the  act  of  the  plaintiffs,  and  not 
against  their  "consent,'^  as  were  the  trespassing  animals  in 
Rockwell  V.  Moving,  cited  by  Judge  Cooley,  and  if  they  did 
not  remove  them  and  thus  abate  the  nuisance  themselves, 
they  could  be  removed  and  the  nuisance  abated  in  the  mode 
prescribed  in  the  act  regulating  fishing  in  the  sound.  Judge 
Cooley,  in  discussing  the  police  power  of  the  State,  says 
"  that  each  State  has  complete  authority  to  provide  for  the 
abatement  of  nuisances,  whether  they  exist  by  the  fault  of  in- 
dividuals or  not."  He  also  says  "  the  State  has  the  authority 
to  make  extensive  and  varied  regulations  as  to  the  time, 
mode  and  circumstances  in  and  under  which  parties  shall 
assert,  enjoy  or  exercise  their  right  without  coming  in  con- 
flict with  any  of  those  constitutional  principles  which  are 
established  for  the  protection  of  private  rights  or  private 
property."     Cons.  Lim.,  596. 

Upon  a  careful  examination  of  the  authorities  cited  by 
the  learned  counsel  for  the  plaintiff,  we  do  not  think  that 
they  warrant  the  conclusion  that  the  act  in  question  is  un- 
constitutional. The  plaintiffs  had  no  such  "  vested  rights  " 
as  were  contemplated  in  the  citation  of  counsel  from  Cooley's 
Cons  Lim. 

The  case  of  Ames  v.  The  Port  Huron  Log  Driving  and  Boom- 
ing Co.y  11  Mich.,  139,  in  which  an  Act  of  incorporation 
which  gave  to  the  defendant  company  extensive  powers 
over  the  logs  and  lumber  of  others  on  the  Black  River,  a 
navigable  stream,  was  held  to  be  unconstitutional,  would 
seem  to  support  the  plaintiff^s  position,  but  it  will  be  found 
upon  examination,  that  it  violated  the  Constitution  of  Mich- 
igan, which  declares  that  "no  navigable  stream  in  this 
State  shall  be  either  bridged  or  dammed  without  authority 
of  the  Board  of  Supervisors  of  the  proper  county,  under  the 
provision  of  law.     No  such  law  shall  prejudice  the  right  of 
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individuals  to  the  free  navigation  of  such  streams."     The 
act  of  incorporation  was  in  violation  of  that  provision. 

In  Rockwell  v.  Moving,  so  much  of  an  act  of  the  Legisla- 
ture of  New  York  relating  to  animals  running  at  large,  as 
authorized  the  seizure  and  sale  of  animals  trespassing  within 
private  enclosure  without  notice  to  the  owner,  and  without 
any  judicial  process,  and  as  a  mere  penalty  for  a  private 
trespass,  was  declared  unconstitutional.  That  case  has  no 
analogy  to  the  case  before  us,  neither  has  the  case  of  Wyne- 
homy.  The  People,  which  was  discussed  at  great  length,  and 
in  which  the  Court  was  singularly  divided,  and  in  which  it 
was  declared  that  an  "Act  for  the  prevention  of  intemper- 
ance, pauperism  and  crime,"  which  made  no  discrimination 
between  liquor  owned  when  the  act  took  effect  and  that 
which  might  afterwards  be  manufactured  or  imported,  was 
uncoustitutional. 

It  is  said  that  the  "  cost"  of  removing  the  stakes  and  nets 
is  left  arbitrary — the  answer  is,  that  depends  upon  the  labor 
and  expense  attending  the  removal,  and  must  of  necessity 
be  uncertain,  but  the  cost  must  be  reasonable,  and  if  exces- 
sive charges  are  made  the  owner  is  not  obliged  to  pay  more 
than  what  may  be  adjudged  to  be  just  and  reasonable.  Doubt- 
less the  stakes  and  nets  are  valuable,  and  it  would  be  the 
duty  of  the  Sheriff  to  remove  them  with  as  little  injury  and 
cost  as  practicable.  If  owners  of  nets  and  stakes  wish  to 
avoid  any  question  as  to  the  quantum  of  costs,  &c.,  which 
they  are  not  precluded  by  any  law  from  doing,  they  can  do 
so  by  removing  them  themselves. 

There  is  error  in  the  judgment  of  the  Court  below. 

Reversed. 
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JOSEPH  BUNCH  et  al,  v.  ROBERT  M.  BRIDGERS  et  al. 

Evidence — Possession — Color  of  Title — Res  Gestae. 

1.  Where  the  issue  in  aa  action  to  recover  land  was,  whether  the'def end- 

ant  had  been  in  adverse  possession  for  a  sufficient  time  to  ripen 
his  title  and  defeat  a  recovery,  it  was  competent  for  the  defendant 
to  show,  as  a  part  of  res  gestce  and  explanatory  of  the  character 
and  extent  of  his  possession,  that  one  under  whom  he  claimed 
had  expelled  a  third  party  from  the  disputed  land,  and  his  accom- 
panying declaration  that  the  land  belonged  to  him. 

2.  Where  a  part  of  a  conversation  is  offered  in  evidence  the  whole  of  it, 

so  far  as  it  is  pertinent  to  the  inquiry,  should  be  admitted. 

Civil  action  tried  at  Fall  Term,  1887,  of  Bertie  Supe- 
rior Court,  before  Avery,  J 

The  complaint  iu  this  action,  commenced  on  October  20th, 
1886,  asserts  title  in  the  plaintiffs  to  the  tract  of  land  therein 
described  and  the  wrongful  withholding  of  a  part  thereof 
by  the  defendants  and  demands  judgment  for  the  recovery 
of  possession.  The  allegations  are  severally  denied  in  the 
answer. 

The  parties  derive  their  conflicting  claims  of  title  to  the 
land  from  James  Mitchell,  a  former  owner ;  the  plaintiffs 
under  his  deed  of  May  9th,  1834,  to  Nehemiah  Bunch,  who 
died  in  1844  intestate,  leaving  a  son,  Nehemiah  J.  Bunch,  to 
whom  the  land  descended,  and  thence  upon  his  death  to  the 
plaintiffs,  his  children  and  only  heirs  at  law. 

The  defendants  in  support  of  their  claim  of  title  in  the 
defendant  Wiley  J.  Bridgers,  exhibited  to  the  jury  an  exe- 
cution and  Sheriff's  deed  upon  a  sale  made  thereunder* 
against  said  James  Mitchell  to  one  John  D.  Thurston,  dated 
November  9th,  1835,  and  a  deed  from  the  latter  executed 
August  17th,  1836,  to  the  said  Wiley  J.  Bridgers,  of  whom 
the  defendants  are  heirs  at  law. 
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It  will  thus  be  seen  that  the  defendants'  deeds  are  posterior 
to  that  of  the  plaintiffs'  ancestor,  and  moreover  it  recognizes 
the  line  of  the  latter  as  one  of  its  boundaries. 

The  title  to  the  land  embraced  in  the  deed  to  Nehemiah 
Bunch  having  been  transferred  to  him  and  transmitted  to 
the  plaintiffs,  unless  the  defendants  have  shown  a  hostile  oc- 
cupation under  color  of  title  derived  from  the  Sheriff's  deed 
of  a  part  of  the  lap,  as  they  contend,  the  question  is,  as  to 
the  sufiBciency  of  the  evidence  of  these  facts  to  defeat  the 
plaintiffs  right  thereto.  The  controversy  is  narrowed  then 
to  the  single  point  of  the  alleged  divesting  of  the  title  by  the 
means  and  in  the  manner  aforesaid. 

There  was  much  and  discordant  testimony  as  to  the  posi- 
tion of  the  black  oak,  the  beginning  corner  in  plaintiffs' 
deeds.  The  defendants  offered  to  prove  that  Wiley  Bridgers, 
their  ancestor,  finding  a  negro  woman  over  on  the  disputed 
land  claimed  by  him,  forced  her  to  leave  and  go  to  the  east 
side  of  the  old  path,  telling  her  that  it  was  his  land  and  she 
must  remove  from  it.  To  this  evidence  plaintiffs'  counsel 
objected  on  the  ground  that  it  would  be  evidence  coming 
from  Wiley  Bridgers  on  his  own  belialf,  but  consented  to  his 
proving  what  was  said  by  the  negro  woman  to  him.  The 
conversation  was  at  the  time  of  her  starting  to  move  from 
the  premises.  The  objection  was  sustained  and  the  defend- 
ants excepted. 

There  was  a  verdict  for  the  paintiffs,  and  from  the  judg- 
ment thereon  defendants  appealed. 

Mr,  J.  E,  Moore,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Smith,  C.  J.  We  think  the  testimony  was  competent,  as 
explaining  the  act  of  expulsion  done  under  a  claim  of  owner- 
8hip,and  in  the  exerciseof  an  assumed  right  over  the  territory. 

It  was  part  of  the  res  geatse,  and  while  not  receivable  to 
Aow  title  by  a  declaration,  should  have  been  received  as 
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qualifying  and  giving  character  to  the  act,  as  an  assertion  of 
a  right  claimed  to  the  possession.  The  objection  is  not  met 
by  the  proposal  to  allow  proof  of  what  the  woman  said  to 
him,  while  what  he  said  to  her  was  excluded.  The  conver- 
sation, so  far  as  it  is  pertinent  to  the  matter  in  dispute,  was 
all  of  it  receivable  or  none,  for  without  the  whole  its  true 
import  and  meaning  might  be  entirely  misunderstood  and 
be  misleading.  Overman  v.  Clemmons,  2  D.  &  B.,  185 ;  Green 
V.  Cawihome,  4  Dev.,  409. 

As  the  error  entitles  the  defendants  to  a  new  trial,  it  is  un- 
necessary to  consider  the  subject  matter  of  the  instructions 
as  asked  and  given.  If  the  plaintiffs'  land  is  located  as  they 
contend  and  the  defendants  deed  does  not  profess  to  encroach 
upon  it,  but  is  arrested  when  it  meets  the  plaintiffs'  boundary, 
the  defendants  possession  has  not  the  support  of  color  of 
title,  and  must  continue  for  such  a  length  of  time,  and  be  of 
such  a  nature  as  itself  to  divest  the  plaintijffs'  title  and  trans- 
fer it  to  them  or  one  or  more  of  them.  In  this  view  the  di- 
rections given  to  the  jury  seem  reasonable  and  fair  though 
their  correctness  is  not  intended  to  be  adjudicated  in  our 
present  disposition  of  the  appeal. 

There  is  error  and  the  verdict  must  be  set  aside  and  a 
venire  de  novo  awarded. 

Error. 
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THE  STATE  on  the  relation  of  W.  J.  GATLING  v.  THOS.  D. 

BOONE. 

Election — Evidetice — Issues —  Verdict 

1.  The  returns  of  the  poll-holders  of  an  election,  to  the  Board  of  County 

Canvassers,  are  evidence  of  the  result  of  such  election,  but 
the  J  are  not  conclusive;  and  if  for  any  reason  they  cannot  be  used 
as  such,  any  other  competent  evidence  is  admissible  to  show  what 
vote  was  really  cast  and  who  was  elected. 

2.  Where  immaterial  issues  are  by  consent  submitted  to  the  jury  with 

others  which  are  material,  and  it  can  be  seen  that  the  immaterial 
ones  do  not  affect  the  proper  ones,  nor  mislead  the  jury,  the  ver- 
dict will  not  be  set  aside,  but  judgment  should  be  entered  upon 
the  finding  upon  the  material  issues,  though  that  upon  the  others 
is  inconsistent. 

(SuTH,  C.  J.,  dissenting.) 

This  is  a  civil  action,  to  try  the  title  to  the  oflSce  of  Clerk 
of  the  Superior  Court  of  Hertford  County,  tried  at  the 
Fall  Term,  1888,  thereof,  before  Montgomery ^  J. 

The  relator  alleged  that  he  received  a  majority  of  the 
votes  cast  for  Clerk  of  the  Superior  Court  of  the  County  of 
Hertford  at  the  regular  election  held  in  the  year  1886,  and 
was  then  lawfully  elected  to  that  office  for  the  term  thereof 
then  next  ensuing. 

The  defendant  denied  the  material  allegations  of  the  com- 
plaint and  alleged  that  he  was  duly  elected  to  be  such  Clerk 
and  is  rightfully  in  office. 

The  case  was  before  this  Court  by  a  former  appeal  and  a 
new  trial  was  granted.     Vide  Gatling  v.  Boone^  98  N.  C,  573. 

At  the  second  trial  the  parties  agreed  upon  and  the  Court 
submitted  to  the  jury  issues,  which,  with  the  responses 
thereto,  are : 

1.  Did  the  relator  Gatling  receive,  at  the  election  in  No- 
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vember,  1886,  for  Clerk  of  the  Superior  Court  a  greater 
number  of  votes  than  the  defendant  Boone,  and  was  he 
elected  ? 
Answer — Yes. 

2,  Were  the  returns  of  the  votes  for  Clerk  of  Superior 
Court  from  St.  John's  Township  properly  rejected  by  the 
Board  of  County  Canvassers? 

Answer — Yes. 

3.  Were  the  returns  of  the  votes  for  Clerk  of  the  Superior 
Court  from  Winton  Township  properly  rejected  by  the  Board 
of  County  Canvassers? 

Answer — Yes. 

The  relator  introduced  the  returns  made  by  the  judges  of 
election  and  registrar  at  the  precincts  of  Winton  and  St. 
John's,  and  also  offered  evidence  that  these  precincts  were 
not  counted,  but  rejected.  Evidence  was  also  offered  by  the 
relator,  tending  to  show  that  at  St.  John's  precinct  there  were 
905  registered  voters  and  that  at  the  election  of  1886,  321 
votes  were  cast  for  Gatling  and  274  votes  for  Boone — making 
Gatling  47  majority ;  and  tending  to  show  that  there  was  a 
difference  of  2  or  3  votes  between  the  votes  cast  in  the  county 
box  and  the  number  by  the  list  of  voters  kept  by  the  judges 
of  election,  and  in  the  Legislature  box,  55  more  votes  were 
cast  than  appeared  on  the  list. 

The  relator  also  offered  evidence  tending  to  show  that  at 
Winton  precinct  he  received  404  votes  and  the  defendant 
112  votes,  making  the  relator's  majority  312  votes,  and  that 
at  said  box,  one  man  by  mistake  voted  who  was  not  registered, 
and  that  the  polls  were  closed  five  minutes  under  the  mis- 
taken belief  that  the  sun  was  down,  but  were  again  opened 
and  two  persons,  the  only  persons  appearing,  were  permitted 
to  vote  and  that  the  poll  boxes  and  books  remained  during 
the  said  five  minutes  in  the  presence  of  and  custody  of  the 
judges. 

It  was  admitted  by  both  parties  that  all  the  votes  cast  in 
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the  county,  for  Clerk  of  Superior  Court;  were  counted,  except 
those  of  Winton  and  St  John's,  and  that  Boone's  majority 
was  11. 

It  was  further  admitted,  that  if  the  votes  of  either  Winton 
or  St.  John  had  been  counted,  that  Catling  would  have  had 
the  majority,  and  that  to  exclude  both  said  precincts,  Boone 
had  the  majority. 

The  court  instructed  the  jury  that  if  they  believed  the 
evidence  to  return  "yes"  to  the  first  issue,  and  "no"  to  the 
second  and  third  issues  as  their  verdict.  The  jury  rendered 
their  verdict — upon  which  the  defendant  moved  for  judg- 
ment in  his  favor,  and  the  court  declined  to  grant  it  and  the 
defendant  excepted. 

The  relator  then  moved  for  judgment  upon  the  verdict 
in  his  favor,  and  the  court  declined  and  plaintiff  relator  ex- 
cepted. 

The  court  then  made  the  following  order : 

Verdict  set  aside,  because  the  findings  of  the  jury  are  in- 
consistent, and  no  judgment  can  be  rendered  thereon.  From 
which  both  the  plaintiff  and  the  defendant  appealed  to  this 


I 

court. 


iff.  B.  B.  Winbome  for  the  plaintiff. 
Mr.  E.  C  Smith  for  the  defendant. 

Mbrrimon,  J  ,  (after  stating  the  case.)  These  appeals  are 
separate  and  distinct  from  each  other,  but  it  is  convenient 
to  consider  them  together,  and  our  opinion  will  suffice  to 
dispose  of  both  of  them. 

It  was  the  province  and  duty  of  the  Board  of  County  Can- 
vassers to  receive  the  returns  of  the  election  in  question  and 
ascertain  from  them  who  received  the  votes  cast  thereat  for 
Clerk  of  the  Superior  Court,  who  received  the  highest  num- 
ber of  votes  and  to  declare  the  result  of  the  election.  In 
doing  this  they  had  authority  to  examine  and  scrutinize  the 
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returns,  to  determine  whether  thev  were  such,  whether  thev 
were  sufficient  or  otherwise,  and  from  such  as  werea6cepted  by 
them  as  proper  ones  to  ascertain  the  result  as  above  indicated. 
But  their  action  as  to  the  sufficiency  or  insufficiency  of  the 
returns  in  determining  the  res\i\t  was  not  final  or  conclusive. 
It  simply  settled  prima  facie  the  right  of  the  defendant  to  be 
inducted  into  and  to  exercise  the  office  of  Clerk  and  to  re- 
ceive the  emoluments  thereof.  This  was  the  whole  extent  of 
their  authority.  The  right  of  the  relator  or  any  other  person 
claiming  to  have  been  elected  Clerk  was  left  open  to  be  litigated 
without  prejudice,  in  a  proper  action  brought  to  ascertain  and 
determine  the  true  result  of  the  election  without  reference  to 
the  action  of  the  Board  of  County  Canvassers  further  than 
that  they  settled  prima  facie  the  right  of  the  defendant.  No 
appeal  lay  from  their  decision  to  the  Superior  or  other  court, 
nor  could  their  action  be  reviewed  and  their  errors  corrected, 
as  such,  by  an  appellate  tribunal.  In  the  action  brought  at 
the  instance  of  a  party  the  Court  would  not  be  restrained  or 
controlled  by  the  action  of  the  Board  of  County  Canvassers 
in  deciding  that  a  return  was  sufficient  and  valid  or  other- 
wise; it  would  decide  any  such  question  as  if  no  decision 
had  been  made  by  that  Board.  This  was  decided  in  Galling 
v.  BoonCy  98  N.  C,  573,  and  Roberts  v.  Calvert,  Id,  580.  Hence 
any  inquiry  in  this  action  as  to  whether  the  Board  of  County 
Canvassers  properly  or  improperly  rejected  the  returns  from 
St.  John's  township  was  wholly  immaterial  and  could  serve 
no  just  purpose. 

The  single  material  issue  raised  by  the  pleadings  in  this 
action  was,  did  the  relator  receive  a  majority  of  the  votes 
cast  at  the  election  mentioned  for  Clerk  of  the  Superior 
Court?  The  first  issue  submitted  to  the  jury,  though  not 
precise,  embodied  and  involved  that  inquiry.  The  returns 
of  the  election  it  sufficient  as  such,  were  evidence,  though 
not  necessarily  conclusive,  to  prove  or  disprove  the  affirma- 
tive of  that  issue.     If  for  any  cause  they  or  any  of  them 
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were  notsuflScientand  therefore  not  evidence,  then  any  com- 
petent evidence  might  have  bcQn  received  tending  to  prove 
what  the  vote  cast  really  was  at  any  particular  voting  place  in 
question,  and  this  was  so  without  reference  to  what  the  Board 
of  County  Canvassers  may  have  decided  in  respect  to  any 
petum.  The  true  inquiry  on  the  trial  was  not  what  the 
board  mentioned  decided,  but  what  was  the  true  result  of 
the  election  as  to  the  relator.  This  was  the  leading,  and  one 
of  the  chief  purposes  of  the  action. 

The  second  and  third  issues  submitted  to  the  jury  were 
wholly  immaterial  and  improperly  submitted.  They  in- 
Yolved  no  pertinent  or  material  inquiry.  If  the  relator  re- 
ceived a  majority  of  the  votes  cast  he  was  elected  and  enti- 
tled to  be  inducted  into  oflBce,  whether  the  board  mentioned 
rejected  the  returns  of  the  election  of  the  township  men- 
tioned or  not.  In  no  proper  sense  did  their  decision  as  to 
these  returns  determine  or  affect  the  number  of  votes  cast  in 
those  townships,  or  in  any  way  affect  the  result  to  be  ascer- 
tained and  determined  by  this  action.  Their  decision  did 
not  determine,  nor  was  it  evidence  of  the  number  of  votes 
really  cast  As  we  have  seen,  it  was  not  their  province  to 
aseertain  the  result  of  the  election  otherwise  than  by  the  re- 
tarns  received  by  them.  They  could  not  go  behind  the  re- 
tarns,  and  make  inquiry  as  to  the  actual  number  of  votes 
cast  and  thus  determine  the  result  of  the  election. 

We  are  therefore  of  opinion  that  the  Court  ought  to  have 
disregarded  the  second  and  third  issues  and  the  verdict  of 
the  jury  upon  them,  and  that  it  ought  to  have  given  judg- 
ment for  the  relator  upon  the  verdict  responsive  to  the  first 
iasne. 

It  follows  that  the  defendant  was  not  entitled  to  have  the 
judgment  which  he  asks  the  Court  to  give  in  his  favor. 

It  was  contended  on  the  argument  for  the  defendant,  that 
inasmnch  as  the  parties  agreed  upon  the  issues  submitted  to 
101—6 
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the  jury,  the  second  and  third  ones  should  be  treated  as  mate- 
rial in  some  possible  aspect  of  .th^m,  and  that  the  judgment  ap- 
pealed from  should  be  aflBrmed.  But,  as  we  have  seen  above, 
these  issues  were  not  pertinent  in  any  sense,  and  were  wholly 
immaterial.     If  they  had  served  any  pertinent  purpose,  and 
in  their  nature  could  have  effected  the  issues  properly  raised 
by  the  pleadings  and  submitted  to  the  jury,  then  it  might  be 
otherwise,  as  was  the  case  in  Porter  v.  The  Railroad  Co.,  1)7  N. 
C.,66.  There  some  of  the  issues  agreed  upon  were  immaterial, 
but  they  were  such  as  bore  upon  and  affected  the  issues  raised 
by  the  pleading,  and  probably  misled  the  jury,  and   thus 
brought  about  a  verdict  of  contradictory  findings  of  fact. 
That  was  not  so  in  this  case.   Here  the  immaterial  issues  did 
not  bear  upon  the  material  one,  nor  was  the  verdict  incon- 
sistent and  contradictory,  nor,  moreover,  did^the  immaterial 
one  probably  mislead  the  jury  as  to  the  first  issue;  it  does 
not  so  appear  in  the  controversy ;  it  seems  they  did  not  re- 
gard the  action  of  the  Board  of  County  Canvassers  in  reject- 
ing the  returns  as  having  any  bearing  upon,  or  as  having 
anything  to  do  with  the  votes  actually  cast  at  the  election. 
They  found  that  the  relator  received  a  majority  of  the  votes 
.cast,  and  this  they  could  not  have  done,  as  appears  from  the 
facts  stated  in  the  case  settled  on  appeal,  if  they  had  disre- 
garded the  votes  cast  at  the  voting  places,  the  returns  from 
which  were  rejected  by  the  Board. 

It  does  not  appear  that  the  submission  of  the  immaterial 
issues  prejudiced  the  defendant,  and  as  it  does  not,  that  they 
were  submitted,  is  not  ground  for  a  new  trial — certainly, 
when  the  party  complaining  agreed  to  submit  them.  Porter 
V.  Railroad  Co,^  supra;  Camming  v.  Barber,  99  N.  C,  332; 
Rigsbee  V,  Durham,  99  N.  C,  341. 

There  is  error.  Let  this  opinion  be  certified  to  the  Supe- 
rior Court,  to  the  end  that  judgment  may  be  entered  there 
in  favor;  of  the  relator  according  to  law.     It  is  so  ordered. 

Error. 
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Smith,  C.  J.,  dissenting.  If  I  were  to  put  the  construction 
upon  the  issue  and  responsive  findings  of  the  jury  which 
other  members  of  the  Court  put  upon  them,  I  would  concur 
iD  the  disposition  made  of  the  appeal.  But  I  think  they 
fisurly  bear  a  very  different  meaning,  as  understood  and  acted 
on  iu  the  Court  below. 

The  answer,  controverting  the  allegations  in  the  complaint, 
declares,  in  its  sixth  article,  that  votes  returned  from  the  two 
precincts  mentioned  were  not  counied,  because  the  election 
held  at  each  "  was  null  and  void,  and  that  the  returns  from 
these  precincts  were  invalid  and  void." 

To  meet  this  conflict  in  the  pie  iding,  the  several  issues 
were  agreed  upon  and  submitted  to  the  jury,  and  as  the 
proper  inquiry  to  be  made  in  the  action  was,  in  substance, 
whether  the  returns  were  so  vitiated  as  that,  in  law,  they 
onght  not  now  to  be  counted  in  the  pending  investigation, 
or  should  be  rejected,  involving,  not  so  much  the  power  of 
the  canvassing  boards  to  exclude,  as  the  correctness  of  the 
action  itself  to  be  passed  on  by  a  Court  in  whom  such  power 
is  vested.  Were  the  reasons  for  excluding  the  returns  which 
determined  the  conduct  of  the  canvassing  board  sufficient  to 
warrant  their  exclusion  at  the  present  trial?  Thus  under- 
stood, the  findings  upon  the  2d  and  3d  issues  are  repugnant 
to  the  finding  on  the  first.  For  if  the  relator  did  receive  a 
majority  of  the  votes  cast  in  the  county,  the  votes  in  the  two 
precincts,  which  reduced  the  number  of  the  relator's  votes  to 
a  minority,  ought  not  now,  in  determining  the  rights  of  the 
contesting  claimants,  to  be  taken  into  the  computation ;  then 
the  action  of  the  canvassing  board,  though  outside  of  any 
authority  conferred  by  law,  was,  if  such  authority  had  been 
possessed,  correct  in  itself,  and  should  guide  and  control  in 
the  Court. 

Taking  this  view  of  the  verdict,  the  Judge  was  left  no  other 
coQise,  except  to  set  aside  the  verdict  and  re-commit  the 
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matter  to  another  jury,  and  in  this  he  committed  no  error. 
Such  was  the  action  of  the  Court,  under  similar  circum- 
stances of  irreconcilable  findings  of  the  jury  in  Mitchell  v. 
Brown,  88  N.  C,  156,  and  this  is  a  proper  precedent. 


JAMES  W.  COOK  V.  JOSEPH  COBB. 

Laborer^8   Lien. 

It  is  eseential  to  the  validity  of  a  laborer's  lien,  that  the  '*  claim,"  or 
notice,  which  he  is  required  to  file,  shall  set  forth,  in  detail,  the 
times  when  the  labor  was  performed,  its  character,  the  amount 
due  therefor,  and  upon  what  property  it  was  employed ;  and  if  it  is 
for  materials  furnished,  the  same  particularity  is  required..  De- 
fects in  these  respects,  will  not  be  cured  by  alleging  the  necessary 
facts  in  the  pleadings  in  an  action  brought  to  enforce  the  lien. 

Civil  action,  tried  before  Graves,  J.,  at  April  Term,  1888, 
of  Edgecombe  Superior  Court. 

'  The  plaintiff  alleged,  in  the  complaint,  that  he  labored 
during  the  year  1886  on  the  farm  and  crop  of  William  Cook, 
who  owed  him  for  such  labor  the  sum  of  $76.40,  and  that  he 
had  a  laborer's  lien  on  the  crop  then  produced  on  the  land, 
in  part  by  his  labor;  that  the  defendant,  claiming  to  act  as 
Sheriff  by  virtue  of  a  proper  warrant,  seized  and  sold  the 
same  crop,  when  gathered,  to  satisfy  a  debt  due  to  John  F. 
Shackelford  for  money  and  supplies  advanced  to  his  em- 
ployer to  make  the  crop,  which  debt,  as  alleged  by  the  de- 
fendant, constituted  a  lien  on  the  crop  subsequent  in  date 
and  effect  to  his  own,  (fee.  The  defendant  denied  that  the 
plaintiff  had  such  first,  or  any  lien,  upon  the  crop  and  prop- 
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erty  so  seized  by  him.  The  following  is  a  copy  of  the  "  claim" 
of  Ihe  plaintiff  and  notice  thereof,  filed  in  the  office  of  the 
nearest  Justice  of  the  Peace : 

"  William  Cook  to  James  W.  Cook,  Dr. 

"1886. 

"  Dec.  8.  For  labor  on  farm  for  8  months  and  4  days, 

at$10permonth ..-  $81  46 

Cr.  by  cash 5  00 


$76  46 


"  Laborer's  li^n  filed  and  sworn  to  before  me  the  8th  day 
of  December,  1886.  JAMES  W.  COOK. 

J.  M.  Spragins,  J.  P. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appealed,  assigning  as  error,  that  the  Court 
erred  in  adjugding  that  the  magistrate's  docket  exhibited  a 
valid  lien  in  favor  of  the  plaintiff  against  the  lien  of  Shack- 
elford. 

ilr.  John  L.  Bridgers  (by  brief),  for  the  plaintiff. 
Mr.  George  V.  Strong,  for  the  defendant. 

Merrtmon,  J.,  (after  stating  the  case).  The  statute  {The 
Code,  §  1781)  gives  the  laborer  a  lien  on  any  kind  of  property, 
real  or  personal,  including  the  crop  produced  on  a  farm,  to 
secure  the  payment  of  the  debt  due  to  him  for  his  labor  on 
the  same.  But  in  order  to  create  such  lien  and  render  the 
same  effectual,  the  statute  {The  Code,  §1784,)  further  pro- 
vides, that  "  All  claims  against  personal  property  of  two  hun- 
dred dollars  and  under,  may  be  filed  in  the  office  of  the 
nearest  Justice  of  the  Peace,  or  if  over  two  hundred  dollars, 
or  against  real  estate  or  interest  therein,  in  the  office  of  the 
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Superior  Court  Clerk  in  any  county  where  the  labor  has  been 
performed  or  the  materials  furnished,  but  all  claims  shall  be 
filed  in  detail,  and  specifying  the  materials  furnished  or  labor 
performedy  and  the  time  thereof." 

The  obvious  purpose  of  this  requirement  is  to  give  public 
notice,  in  the  offices  designated,  of  the  plaintiff's  "claim" — 
his  debt — the  amount  of  it,  the  materials  supplied  or  the  la- 
done,  when  done,  on  what  propert}',  on  what  farm  or  crop, 
and  when,  specified  with  such  detail  and  certwinty  as  will  give 
reasonable  notice  to  all  persons  of  the  character  of  the 
"  claim,"  and  the  property  to  which  the  lien,  on  account  of  the 
same,  attaches,  and  of  the  lien  thereby  established. 

Otherwise,  such  filing  of  the  claim  and  notice  thereof  and 
the  lien,  would  serve  no  useful  purpose,  and  it  would  be 
practically  nugatory.  The  purpose  is  to  give  the  laborer — a 
very  meritorious  creditor — an  important  advantage  as  to  his 
debt  due  on  account  of  his  labor  done  on  the  property  to 
Which  the  lien  attaches  over  the  ordinary  creditor,  but  to 
obtain  that  advantage,  he  must  comply  strictly — certainly 
substantially,  in  all  material  respects,  with  the  requirement 
of  the  statute — it  so  requires,  and  it  is  but  reasonable  and 
just  that  he  should  do  so.  If  he  is  to  have  such  advantage 
other  creditors  should  know  the  fact,  and  the  extent  of  it,  to 
the  end  they  may  have  just  opportunity  the  better  to  deter- 
mine what  extent  of  credit  the  employer  should  have,  and 
what  property  of  his  they  might  expect  to  subject  to  the 
payment  of  their  debt  against  him. 

The  plaintiff's  claim  and  notice  of  lien  is  not  only  very 
informal,  but  is  clearly  not  a  sufficient  compliance  with  the 
requirements  of  the  statute  in  two  other  respects,  and  hence 
no  lien  arose  in  his  favor.  It  does  not  appear  from  it,  as  it 
should  do  to  be  effectual,  at  what  time  he  began  to  labor  and 
when  it  ended,  nor  on  what  farm  he  labored,  nor  particu- 
l»rly  that  he  labored  on  the  crop  of  his  employer,  on  which 
he  intended  to  obtain  a  lien.    The  date  affixed  to  the  claim 
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OD]y  indicates  the  time  he  reduced  it  to  writing  and  filed  it. 

It  is  not  sufficient  to  allege  in  the  pleadings  the  time  of 
the  labor,  and  that  it  was  done  on  a  particular  crop  which 
the  plaintiff  seeks  to  charge  with  a  lien.  This  must  appear 
substantially  in  some  way  in  the  claim,  for  the  reasons 
above  stated.  Wray  v.  UamSf  77  N.  C,  77;  Phil,  on  Mech. 
Liens,  §§  349,  350;   Kneel  on  Mech.  Liens,  202,  et  seq. 

The  appellant  is  entitled  to  a  new  trial. 

Error. 


MARY  E.  BBIDGERS  and  MARCUS  J.  BATTLE  v.  JOHN  L, 

BRIDOERS. 

Account —  Reference —  Consideration  —  Married    Woman —  Con- 
tract. 

1.  A  plea  in  bar  of  an  action  for  an  account  must  be  determined  be- 
fore ordering  a  reference,  notwithstanding  there  may  be  other 
mailers  alleged  in  the  pleadings  arising  subsequently  to  the  mat- 
ter pleade<l  in  bar,  as  to  which  account  may  be  necessary. 

I  While  a  married  woman,  during  coverture,  can  enter  into  no  con- 
tract or  obligation  which  will  be  enforced  against  her,  nor  wiU 
such  contracts  or  obligations  constitute  a  sufficient  consideration 
to  support  an  agreement  made  after  the  disability  ceases,  yet,  if 
the  consideration  upon  which  the  obligation  was  based,  enure  to 
the  benefit  of  her  separate  estate,  she  will  not  be  permitted  to  re- 
pudiate it. 

This  is  an  appeal  by  the  defendant  from  an  order  of 
GraveSj  J.,  directing  a  reference  for  an  account,  made  at 
Spring  Term,  1888,  of  the  Superior  Court  of  Edgecombe 
CouDly. 
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The  defendant,  in  his  answer,  alleged  a  settlement  be- 
tween the  feme  plaintiff  and  himself,  made  the  17th  day  of 
March,  18S5,  of  all  the  matters  in  controversy  up  to  June 
7th,  1884,  and  tendered  the  preliminary  issue  in  bar  of  the 
demand  for  an  account:  "Was  there  a  settlement  on  the 
17th  of  March,  1885,  of  the  matters  in  controversy." 

The  feme  plaintiff  insisted  that  the  admission  and  facts 
appearing  in  the  record  were  sufficient  to  entitle  her  to  an 
account,  and  his  Honor  being  of  that  opinion,  the  order  of 
reference  was  made. 

The  record  is  voluminous,  and  it  is  necessary  to  state  only 
the  substance  of  so  much  of  it  as  bears  upon  the  question 
presented  by  the  appeal. 

The  complaint  alleges  that  the  feme  plaintiff,  M.  E. 
Bridgers  and  the  late  John  L.  Bridgers,  who  died  in  the 
County  of  Edgecombe  in  the  year  1884,  intermarried  in  the 
year  1867,  having  previously  thereto  executed  a  marriage  set- 
tlement, in  which  the  plaintiff  Marcus  J.  Battle,  was  appointed 
trustee;  that  in  January,  1878,  the  trustee  purchased  a  farm 
called  "Strabane,"  containing  1,675  acres  in  trust  to  pay  off 
certain  incumbrances  thereon,  and  then  for  the  sole  and  sep- 
arate use  of  the  feme  plaintiff,  her  heirs  and  assigns,  subject 
to  the  provisions  contained  in  the  marriage  settlement;  that 
from  the  time  of  the  purchase  of  said  farm  till  the  death  of 
the  said  John  L.  Bridgers  in  1884,  the  defendant,  as  agent 
of  the  feme  plaintiff  and  her  said  husband,  had  charge  and 
control  of  said  farm,  anH  as  such,  received  the  rents  and 
profits  therefrom,  which  were  very  large;  that  from  the 
death  of  the  husband  of  the  feme  plaintiff  in  January,  1884, 
to  1886,  the  defendant,  who  was  and  is  an  attorney  at  law, 
was  the  confidential  attorney  and  agent  of  the  feme  plain- 
tiff, and  had  the  management  and  control  of  her  business; 
that  said  farm  was  very  valuable  and  productive,  and  each 
and  every  year  during  the  agency  of  the  defendant,  has 
yielded  a  large  crop  of  cotton,  of  which  a  large  portion  was 
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due  the  plaintiff,  and  was  raised  by  the  defendant  as  her 
agent,  for  which  he  has  never  fully  accounted,  and  that 
upon  an  account  and  settlement  he  will  be  largely  indebted 
to  her,  and  she  asks  for  an  account. 

The  answer  admits  the  marriage,  the  marriage  settlement, 
the  death  of  the  husband  and  the  purchase  of  the  **Stra- 
bane"  farm,  and  states  that  at  the  death  of  the  husband  no 
contracts  had  been  made  for  the  employment  of  a  superin- 
tendent and  laborers  for  the  cultivation  of  the  farm,  and  at 
the  request  of  the  feme  plaintiff  the  defendant  assisted  her 
in  making  contracts  with  the  superintendent  and  laborers 
for  the  farm  for  1884  and  1885,  and  at  her  request  furnished 
the  means  for  operating  the  farm  for  both  those  years,  and 
by  her  request  and  direction  sold  such  of  the  crops  raised 
thereon  as  were  sent  to  him,  for  that  purpose,  and  received 
the  proceeds  of  such  sales,  but  he  denies  that  he  ever  was 
her  attorney.  He  also  denies  that  he  had  any  charge  or  control 
of  the  farm, or  that  he  received  the  rents  and  profits  therefrom 
except  as  stated  in  the  answer.  He  denies  that  he  received 
the  proceeds  of  the  crop  or  any  part  thereof  for  the  years  1878 
and  1879,  and  says  that  in  the  beginning  of  theyear  1880,  the 
/€m€  plaintiff  borrowed  from  tiie  Bank  of  New  Hanover  the 
sum  of  $4,500  with  which  to  carry  on  the  operations  of  her 
farmfor  that  year,  and  the  proceeds  of  the  sales  of  the  crops  for 
that  year  were  [daced  in  his  hands,  with  which  to  discharge 
said  indebtedness,  and  there  was  a  balance  left  of  $329.35, 
which  was  credited  on  her  account  for  1881. 

The  answer  further  alleges  that  the  defendant,  as  agent 
for  the  feme  plaintiff,  made  payments  for  her  upon  various 
accounts  of  large  sums  of  money  in  the  years  1880, 1881, 1882 
and  1883,  and  received  on  her  account  during  those  years 
large  sums,  which  were  placed  to  her  credit,  which  are  set 
out  in  the  answer.  He  also  sets  out  a  statement  of  divers 
Bums  paid  for  the  plaintiff  for  money  borrowed  for  her  use 
and  used  in  the  production  of  the  crops  for  the  years  named. 
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That  on  the  7th  day  of  June,  1884,  there  was  a  large  suai 
due  the  defendant,  and  that  he  was  also  indebted  to  the 
plaintiff  in  sums  named,  and  on  that  day  he  made  up  his 
accounts  for  the  year  mentioned,  which,  with  the  vouchers- 
for  the  payment,  were  fully  and  carefully  explained  to  the 
feme  plaintiff;  that  she  held  the  same  under  consideration 
till  March  17th,  1885,  frequently  discussing  the  matter  with 
the  defendant  in  the  meantime,  and  on  that  day  she  in- 
formed him  that  she  was  entirely  satis6ed  with  the  accounts^ 
and  was  willing  to  settle  by  them,  and  therefore  gave  the 
defendant  her  note  for  the  balance  as  it  appeared,  which 
was  credited  by  the  sum  of  $724,  as  of  the  day  the  note  was 
given,  by  reason  of  a  double  charge,  which  was  not  discov- 
ered at  the  time  by  either  the  plaintiff  or  defendant. 

Included  in  the  account  were  large  sums  derived  from 
insurance  policies,  of  which  $5,260.13  was  not  originaHy 
taken  for  the  benefit  of  the  plaintftf,  but  which  was  trans- 
ferred to  her  upon  the  understanding  stated  in  the  answer. 
The  defendant  pleads  the  settlement  of  March  17,  1885,  of 
the  transactions  embraced  in  the  account  to  June  7, 1884,  in 
bar  of  plaintiff's  demand  for  an  account  as  to  them. 

The  transactions  for  the  years  1884  and  1885  and  the 
counter-claim  in  relation  thereto,  are  not  for  our  considera- 
tion in  determining  the  question  before  us. 

The  feme  plaintiff  in  her  reply  admits  the  signing  of  the 
note  but  insists  that  it  was  without  consideration,  because 
the  balance  and  the  notes  alleged  to  have  been  borrowed  for 
her  by  the  defendant,  which  made  up  the  sum  of  said  notes, 
was  made  and  executed  while  she  was  a  married  woman, 
and  for  which  she  was  not  liable;  and  further,  that  the  de- 
fendant was  her  confidential  agent  and  adviser,  and  that  she 
acted  upon  and  accepted  his  statements  and  representations 
and  made  no  inquiry  into  the  truth  of  them  because  of  her 
confidence  in  the  said  adviser,  who  was  also  her  step-son. 
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The  defendant  in  his  rejoinder  denies  that  he  was  the  con- 
fidential  adviser  of  the  feme  phiinlifF,  and  says  that  his  rela- 
tion to  her  was  only  that  of  agent  to  assist  her  in  getting 
necessary  means  to  support  her  family  and  carry  on  her 
farming  operations,  and  that  in  this  way  the  indebtedness 
of  the  plaintiff  arose;  that  the  moqey  borrowed  was  for  the 
use  of  the  feme  plaintiff,  her  family  and  property  ;  he  denies 
that  he  represented  the  plaintiff,  that  in  law  she  was  bound 
for  the  debts  mentioned  ;  admits  that  he  was  her  step-son, 
and  sets  out  at  length  facts  in  relation  to  the  transaction. 

MeRgnt,  T,  N.  HiU  and  R.  0.  Barton  for  the  plaintiffs. 
Mr.  A.  W.  Haywood  for  the  defendant. 

Davis.  J.,  (after  stating  the  case.)  The  general  rule  that 
a  plea  in  bar  of  an  account  must  be  passed  upon  and  deter- 
mined before  ordering  a  reference  is  well  settled,  and  though 
the  plea  in  bar  does  not  cover  all  the  matters  involved  in  the 
pleadings  it  should  be  first  passed  upon,  although  an  account 
of  transactions  subsequent  to  the  settlem'mt  alleged  in  bar 
may  be  necessary.  Quarks  v.  Jenkins,  98  N.  C,  258  ;  Clements 
V.  Rogers,  95  N.  C,  248,  and  cases  cited. 

We  do  not  understand  the  plaintiff  as  controverting  this 
rale,  but  she  insists  that  the  defendant  has  no  right  to  have 
his  alleged  settlement  as  a  plea  in  bar  passed  upon,  but  that 
she  is  entitled  to  an  account  because  of  the  admissions  and 
facts  of  record — ^and  that  these  show  that  there  could  have 
been  no  settlenaent  by  which  she  was  barred,  and  this  upon 
two  grounds  : 

First.  The  note  given  by  her  upon  the  alleged  settlement 
was  for  balances  alleged  to  be  due  upon  notes  and  transac- 
tions entered  into  while  she  was  a  married  woman  and  not 
warranted  by  the  terms  of  the  marriage  settlement,  and 
which,  for  this  reason  were  void,  and  could  not  constitute  a 
^consideration  for  the  notes  given  by  her  to  the  defendant  on 
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the  17th  day  of  March,  1885,  and  the  note  was  therefore 
without  consideration  and  void. 

Conceding,  as  is  undoubtedly  the  law,  that  the /erne  plain- 
tiff while  covert  could  have  entered  into  no  contract  or 
obligation  that  could  have  been  enforced  against  her;  and 
that  any  note  that  she  may  have  given  or  obligation  into 
which  she  may  have  entered,  while  under  coverture,  was  void 
iis  such,  and  could  not  in  themselves  furnish  any  valid  con- 
sideration for  a  note  or  other  obligation  executed  by  her 
when  discovert  and  acting  sui  juris]  yet  if  the  consideration 
upon  which  the  void  note  was  given  or  the  void  obligation 
entered  into,  during  coverture,  enured  to  the  benefit  of  her 
separate  estate,  it  would  in  equity  constitute  a  good  conside- 
ration for  the  note,  not  by  reason  of  any  contract  or  obliga- 
tion entered  into,  except  as  authorized  by  statute,  by  her 
which  would  be  void,  as  such,  but  by  reason  of  the  fact  that 
she  or  her  property  derived  the  benefit  of  the  consideration. 
The  defendant  says  that  the  money  paid  out  by  hira  was  for 
her  benefit — was  on  account  of,  or  for  the  benefit  of  her 
property,  and  that  he  owed  her  sums  with  which  sVie  was 
credited.  The  action  is  brought  for  an  account  and  settle- 
ment. The  feme  plaintiff  says  that  the  defendant  was  her 
agent  and  she  asks  for  an  account.  If  there  were  any  trans- 
actions between  the  Jeme  plaintiff  and  the  defendant  which 
entitled  her  to  an  account  and  settlement  when  discovert,  it 
would  be  a  curious  result  if  the  defendant  could  not  make 
a  valid  settlement  or  one  by  which  she  would  be  barred. 

The  very  able  argument  of  the  learned  counsel  for  the 
plaintiff,  whose  brief  evinces  much  research  and  learning, 
applies  rather  to  the  controverted  questions  of  fact  presented 
by  the  pleadings  and  the  law  applicable  to  them  upon  which 
must  rest  the  determination  of  the  defendant's  plea  in  bar 
for  or  against  him  than  to  the  question  now  before  us.  The 
•defendant  alleges  that  there  was  a  settlement  of  all  transac- 
tions up  to  a  given  date,  at  which  time  the  plaintiff  executed 
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her  note  to  him  for  a  balance  due  to  him  ;  the  feme  plaintiff 
admits  the  execution  of  the  note,  but  says  it  was  void  for 
want  of  consideration.  The  defendant  does  not  admit  this ; 
he  does  not  admit  that  the  void  notes  and  acts  of  the  feme 
plaintiflF  during  coverture  constituted  the  only  consideration 
of  the  note,  and  an  issue  is  raised  which  he  has  a  right  to 
have  passed  upon  by  a  jury  under  the  instructions  of  the 
Court  before  a  reference  is  ordered. 

Second.  But  the  further  objection  to  the  submission  of  the 
plea  in  bar  is  that  the  plaintiff  is  not  bound  by  the  settle- 
ment because  of  the  relation  of  confidential  adviser  and  at- 
toroey  which  the  defendant  sustained  to  the  plaintiflF,  which 
induced  her  to  accept  his  statements  without  inquiry.  This 
is  denied  by  the  defendant,  who  says  that*  the  accounts  and 
Toncliers  for  the  payments  made  by  him  were  fully  and  care- 
fully explained  by  him  to  the  feme  plaintiflF,  who  held  them 
under  consideration  from  June,  1884,  till  March,  1885.  The 
invalidating  allegations  in  regard  to  the  settlement  as  af- 
fected by  the  relation  of  the  parties  tending  to  impeach  its 
fairness  on  the  one  side  and  the  denials  on  the  other,  are  to 
be  considered  in  passing  upon  the  defendant's  plea  in  bar, 
and  he  has  a  right  to  have  them  passed  upon  before  the 
reference. 

There  was  error  in  ordering  the  reference  before  the  issue 
tendered  by  the  defendant  was  passed  upon. 

Error, 
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O.  C.  FARRAR  et  al.  v.  H.  L.  STATON. 

Jurisdiction — Action  to  Impeach  and  Review  Judgments — Fraud 
-.  Petition  to  Reliear — Supreme  Court — Constitution — Bill  of 
Review. 

1.  Under  the  Constitution  of  the  State  the  jurisdiction  of  the  Supreme 

Court  to  review  and  revise  its  final  judgments  is  confined  to  the 
power  to  rehear,  as  regulated  by  the  statute— 2*/ie  Code,  §  966;  Rule 
12— and  to  relieve  a  party  from  a  judgment  rendered  against  him 
by  his  mintake,  excusable  neglect,  or  surprise.    Tfie  Code,  §  274. 

2.  After  the  expiration  of  the  time  within  which  those  remedies  maj 

be  invoked,  a  final  adjudication  in  matters  formerly  cognizable 
in  equity,  in  the  Supreme  Court,  can  only  be  reviewed  by  a  new 
action,  in  the  nature  of  a  bill  of  review,  impeaching  the  judgment 
for  fraud,  or  other  sufficient  cause,  instituted  in  the  Superior 
Court. 

8.  An  action,  in  the  nature  of  a  bill  of  review,  can  only  be  maintained 
upop  three  grounds :  1.  For  error  apparent  on  the  face  of  the  de- 
cree ;  2.  for  new  matter  discovered  since  the  decree  was  rendered; 
and  8,  for  fraud. 

4.  In  such  an  action  it  is  not  competent  to  look  into  the  evidence  to  as- 
certain if  any  fact  was  misconceived,  or  that  the  decree  was  based 
on  an  erroneous  statement  of  facts. 

This  is  a  civil  action  which  was  tried  by  Graves,  J.,  a 
trial  by  jury  having  been  waived,  at  Spring  Term,  1888,  of 
Edgecombe  Superior  Court. 

There  was  judgment  for  the  defendant,  from  which  the 
plaintiffs  appealed. 
.  The  facts  are  stated  in  the  opinion. 

Messrs,  Oeorge  Howard  and  Oeorge  F.  Strong,  for  the  plain- 
tifiFs. 

Mr.  John  Devereux,  Jr.,  for  the  defendant. 
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Smith,  C.  J.  At  Spring  Terra,  1887,  of  this  Court,  the 
subject-matter  in  controversy  in  this  action,  and  between  the 
same  parties,  in  a  reversed  relation,  involving  the  contested 
right  to  the  surplus  proceeds  of  the  cotton  crop  conveyed  in 
the  first  mortgage  after  satisfying  the  secured  debt,  was  con- 
sidered and  decided.  The  decision  then  made  was  reconsid- 
ered upon  an  application  to  re-hear,  and,  at  the  term  next 
succeeding,  affirmed.  Weathersbee  v.  Farrar^  97  N.  C,  106; 
98  N.  C,  255. 

The  ruling  by  which  the  excess  was  given  to  the  second 
mortgage  was  based  upon  the  finding  of  the  referee,  to  which 
no  exception  was  shown  in  the  record  to  have  been  taken, 
that  the  crop  was  conveyed  in  both  mortgages,  and  the  pro- 
ceeds of  the  sale  by  the  prior  mortgagee  being  more  than  suf- 
ficient to  pay  the  secured  indebtedness,  it  was  held  that  the 
excess  belonged  to  the  second  mortgage,  and  would  not  be 
diminished  by  advances  made  to  aid  in  the  cultivation  and 
preparing  of  the  crop  for  market,  in  the  absence  of  any  lien 
perfected  under  the  provisions  of  the  statute.  The  Code, 
§  1782. 

The  ruling  in  the  Court  below,  while  there  made  irre- 
spective of  the  presence  of  the  crop  in  the  second  mortgage  and 
upon  equitable  grounds,  was  affirmed  upon  both  hearings  in 
this  Court,  so  that  there  have  been  three  concurring  adjudica- 
tions upon  the  conflicting  claims  to  the  fund.  The  facts  are 
faUy  reported,  and  the  reasons  given  in  support  of  the  con- 
clusion reached  set  out  in  the  cases,  so  that  it  is  unnecessary 
to  repeat  them  here. 

The  present  suit  is  brought  for  a  revisal  of  the  judgment 
thus  deliberately  rendered  upon  the  record  then  before  us, 
and  which  now,  as  we  understand  from  the  argument,  is  ad- 
mitted  to  b.e  consistent  with  the  ruling  upon  the  ground 
that  the  crop,  notwithstanding  the  referee's  finding,  was  not 
included  in  the  enumeration  of  the  property  assigned  in  the 
posterior  mortgage,  and  that  it  waa  so  understood  and  acted 
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on  in  the  Court  below,  both  by  counsel  and  the  Judge;  and 
upon  the  trial  of  this  action  in  the  Court  below,  the  Judge, 
by  consent,  finds  as  follows: 

*  This  cause  coming  on  to  be  heard,  a  jury  trial  being  ex- 
pressly waived,  upon  the  pleadings,  the  affidavit  of  Judge 
Shepherd  and  the  papers  in  the  original  cause,  and  the  same 
being  heard,  his  Honor  finds,  in  addition  to  the  facts  admit- 
ted on  the  pleadings,  the  following  facts: 

1.  That  the  referee  made  his  report  in  the  original  suit  to 
the  Fall  Term,  1884,  of  Edgecombe  Superior  Court.  At  said 
term,  on  affidavits  filed,  the  defendants  in  that  suit  moved 
to  set  aside  said  report  and  remove  the  referee,  which  motion 
was  continued  to  Spring  Term,  1885,  at  which  time  it  was 
heard  and  denied. 

2.  At  Spring  Term,  1885,  motion  was  made  by  the  de- 
fendant in  said  suit  for  leave  to  amend  his  answer,  and  by 
consent,  said  motion  was  continued  until  Spring  Term,  1886. 

3.  That  at  Spring  Term,  1886,  on  the  trial  before  Judge 
Shepherd,  from  whose  judgment  the  original  suit  was  car- 
ried by  appeal  to  the  Supreme  Court,  the  motion  for  leave 
to  amend  was  again  asked;  that  it  was  conceded  that  Mrs. 
Weathersbee's  mortgage  did  not  cover  the  crop,  and  that 
the  Judge  tried  the  case  on  that  theory;  that  in  giving  judg- 
ment the  Judge  struck  from  the  account,  as  allowed  by  referee, 
the  cotton  and  cotton  seed  sold  at  the  sale,  because  he  de- 
sired to  find  the  proceeds  of  the  sale  of  the  personal  prop- 
erty included  in  mortgage,  as  distinguished  from  the  crop; 
that  the  case  was  decided  by  him,  upon  no  misapprehension 
as  to  whether  the  crop  was  covered  by  Mrs.  Weathersbee's 
mortgage,  but  entirely  upon  the  idea  that  it  was  not,  that 
no  amendment  was  actually  made. 

4.  That  cotton  and  cotton  seed  which  were  sold  (for  $446) 
at  the  sale  and  charged  against  plaintiff  in  the  account 
of  the  referee,  were  part  of  the  crop  in  controversy,  con- 
tained in  0.  C.  Farrar's  mortgage,  and  that  in  the  testimony 


SEPTEMBER  TERM,  1888.  81 


Farbab  v.  Staton. 


there  was  no  evidence  of  any  other  crop  or  that  the  crop 
was  in  Mrs.  Weathersbee's  mortgage. 

5.  That  before  the  case  was  called  in  the  Supreme  Courts 
by  coDsent  of  counsel,  the  motion  for  leave  to  amend,  therein 
set  forth  was  marked  '' allowed." 

6.  That  the  mistake  was  made  by  plaintiff  of  supposing 
that  the  record  as  sent  up  and  amended  in  Supreme  Court, 
showed  that  the  case  was  tried  by  Judge  Shepherd,  on  the 
ooDcessioD  that  Mrs.  Weathersbee's  mortgage  did  not  cover 
the  crop. 

7.  That  on  the  29th  June,  1886,  Mrs.  Weathersbee  as- 
signed for  value  her  interest  to  L.  L.  Staton,  who  has  been 
made  a  party  to  this  suit. 

It  appearing  that  L.  L.  Staton,  has  purchased  and  had 
assigned  to  him  the  interest  of  Sallie  F.  Weathersbee,  in 
this  action,  on  motion  it  is  ordered  that  he  be  made  a  de- 
fendant in  this  case ;  and  now  upon  consideration  of  the  fore- 
going findings  of  fact  and  all  the  matters  above  set  out,  it  is 
adjudged  that  the  defendant  go  without  day  and  recover  of 
the  plaintiff  his  cost  to  be  taxed  by  the  Clerk  and  that  the 
plaintifb  take  nothing  by  their  action." 

The  action  now  prosecuted  seeks  to  have  the  judgment  re- 
versed, not  for  that  it  is  erroneous,  pronounced  upon  the 
facts  ascertained  and  reported,  and  as  contained  in  the  record, 
bnt  because  in  the  Court  below  it  was  tried  upon  the  general 
understanding  that  the  crop  was  not,  and  in  fact  it  was  not, 
conveyed  in  the  second  mortgage,  and  that  the  ruling  was 
npon  this  basis,  in  which  there  was  error,  while,  by  inad- 
vertence, the  case  on  appeal  upon  which  the  decision  was 
made  in  this  Court  states  that  the  crop  was  embraced  in  the 
second  subject  to  the  first  mortgage  deed. 

The  first  suggestion  that  occurs  to  us  is  the  novelty  of  this 
mode  of  procedure  to  rectify  an  error  after  successive  fined 
adjadications,  and  the  absence  of  any  precedents  referred  to 
101—6 
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or  found  by  us  to  sanction  the  procedure,  either  in  our  own 
or  other  Courts. 

At  law  and  under  our  former  system  the  final  judgment, 
except  by  writ  of  error  sued, concluded  the  cause  and  after  the 
term  was  irreversible.  In  equity  tlie  cause  could  be  re-heard 
before  the  enrolment  of  the  final  decree  upon  the  decree 
itself,  or  upon  any  intermediate  orders,  when  an  application 
was  made  in  apt  time,  and  could  after  enrollment  be  recon- 
sidered upon  a  bill  of  review.  In  this  Slate  the  ruling];  in  a 
Court  of  Law  or  in  a  Court  of  Equity  was  reviewable  by  ap- 
peal substituted  in  place  of  the  otht  r  remedy.  But  the  dis- 
tinction between  final  decrees  based  upon  the  enrolment 
has  been  obliterated  and  the  form  ol  procedure  for  a  reviewal 
is  the  same. 

As  the  appellate  court  and  its  jurisdiction  were  formerly 
the  creature  of  the  statute,  it  was  held  in  the  American  Bibk 
Society  v.  Hollister^  1  Jo.  Eq.,  10,  that  the  Supreme  Court 
could  not  entertain  an  original  bill  to  review  one  of  its  own 
final  decrees,  and  that  such  a  procedure  wasadmissable  only 
in  the  Court  of  Equity  of  the  county.  But  such  jurisdic- 
tion, authorizing  the  the  re-hearing  of  its  own  decrees  upon 
a  proceeding  begun  within  five  years  after  they  have  been 
entered,  has  been  conferred  upon  the  Supreme  Court  by  an 
act  of  the  Legislature,  and  was  exercised  up  to  the  recent 
constitutional  changes.     Rev.  Stat.,  ch.  32,  §  17. 

The  present  Court  derives  its  jurisdiction  from  the  consti- 
tution, and  combining  in  one  the  functions  of  both  Courts, 
by  its  rules  and  the  statute,  may  now  review  and  correct  any 
errors  found  to  be  in  its  final  judgment,  upon  an  application 
to  re-hear  made  within  twenty  days  of  the  next  term  follow- 
ing the  rendition,  as  it  may  also  upon  newly  discovered  evi- 
dence.    The  Code,  966 ;  Rule  12  in  92  N.  C.  Rep.,  849. 

Besides  this  power  of  correction  of  its  own  errors  after  the 
determination  of  the  cause,  it  is  also  invested  with  the  au- 
thority conferred  upon  the  Superior  Court  by  The  Code,  §  274, 
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to  relieve  a  party  from  a  judgment  taken  against  him 
through  his  mistakcy  inadveiience,  mrprise  or  excusable  neg- 
lect. Wade  V.  Newbem,  73  N.  C,  318;  Home  v.  Homey  75 
N.  C,  101. 

These  seem  to  indicate  the  extent  and  the  limitations  put 
upon  the  exercise  of  the  power  to  interfere  with  the  final 
adjudications  of  this  Court  after  the  expiration  of  the  time 
when  they  are  rendered,  except  by  a  new  action  impeaching 
the  judgment  for  fraud  or  other  sufficient  cause,  and  this 
must  originate  in  the  Superior  Court,  even  when  the  final 
deteraiination  is  in  this  Court,  as  decided  in  Kincaid  v.  Coiileijj 
Phil.  Eq.,  270.  We  do  not  of  course  refer  to  amendments 
and  the  correction  of  irregularities  in  the  proceedings  for 
the  making  of  which  no  definite  limits  of  time  are  fixed 
As  the  suit  first  instituted  was  one  appertaining  to  matters 
cognizable  in  the  Court  of  Equity  in  the  former  system  of 
divided  jurisdiction,  we  must  look  into  its  rules  and  practice 
to  see  how  far,  and  under  what  circumstances,  interference 
with  its  final  decrees  was  allowed  for  errors  committed  in 
rendering  them,  and  whether  any  support  is  given  to  the 
present  proceeding. 

"  After  a  decree  has  been  enrolled,"  it  is  said  in  2  Dan. 
Ch.  Prac,  1232,  "it  can  only  be  altered  on  a  bill  of  review 
or  by  an  appeal  to  the  House  of  Lords." 

And  so  Mr.  Justice  Story  remarks  "  There  are  but  two  cases 
in  which  a  bill  of  review  is  permitted  to  be  brought  and 
these  two  cases  are  settled  and  declared  by  the  first  of  the 
ordinances  in  chancery  of  Lord  Chancellor  Bacon  respecting 
bills  of  review,  which  ordinances  have  never  been  departed 
from."    Story  Eq.  PL,  §  404. 

These  two  cases  are  stated  to  be  for  the  correction  of 
"error  in  law  appearing  upon  the  face  of  the  decree,"  §  405, 
wd  *'tbat  you  cannot  look  into  the  evidence  in  the  case  in 
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order  to  show  the  decree  to  be  erroneous  in  its  statement  of 
fady^  and  this  is  declared  to  be  "  established  doctrine"  Sec 
4U7. 

The  second  case  is  "  upon  the  discovery  of  new  matter, 
such  for  example  as  the  discovery  of  a  release  or  receipt 
which  would  change  the  merits  of  the  claim  upon  which 
the  decree  was  founded/'  He  adds  that  leave  to  file  the  bill 
of  review  for  this  cause  will  not  be  granted  without  an  aflB- 
davit  "  that  the  new  matter  could  not  be  produced  or  used 
by  the  party  claiming  the  benefit  of  it  in  the  original  cause." 
Sec.  412. 

The  same  general  exposition  of  the  rule  in  reference  to 
bills  of  review  is  found  in  Metf.  Ch.  PL,  78  and  79,  in  2  Mad. 
Ch.  Pr.,  539,  and  in  other  authorities,  as  well  as  the  decisions 
of  our  own  Court. 

"  A  fact  misunderstood/'  says  the  second  author,  cited  at 
page  539,  "  and  not  introduced  into  the  decree,  may  be  a 
ground  for  an  appeal  bvi  not  for  a  biU  of  review." 

*•  The  only  two  grounds  upon  which  a  bill  of  review  can 
be  entertained,"  remarks  C.  J.  Taylor,  "  are  1st,  for  error  ap- 
parent on  the  face  of  the  decree,  2d,  for  new  matter  discov- 
ered since."  Simms  v.  Thompson,  1  Dev.  Eq.,  197.  To  same 
effect  are  Barnes  v.  Dickinson,  Id.  326,  and  other  cases. 

It  is  equally  well  settled  that  a  decree  may  be  impeached 
and  annulled  for  fraud  which  vitiates  whatever  it  enters 
into  in  the  transactions  and  dealings  of  men  with  each  other. 

A  bill  for  this  purpose,  original,  yet  in  the  nature  of  a  bill 
of  review,  will  be  entertained  when  the  decree  has  been 
obtained  by  fraud  or  imposition,  "for  these  will  infect 
judgments  at  law  and  decrees  of  all  Courts ;  but  they  annul 
the  whole  in  the  consideration  of  Courts  of  Equity."  Story 
Eq.  PI.,  §  426 ;  Kincaid  v.  Conley,  supra. 

Mr.  Story  mentions  no  other  grounds,  except  that  arising 
out  of  a  fraud  practiced  in  procuring  a  decree  by  imposition  or 
other  means,  nor  have  the  researches  of  counsel,  nor  our  own, 
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discovered  any  case  of  recognized  authority  to  warrant  the 
impeachment  of  a  final  decree  upon  other  grounds.  It  would 
very  much  impair  confidence  in  the  integrity  of  judicial 
proceedings  if  the  sanctity  of  the  judgments  of  its  Courts 
could  be  iBviewed  upon  other  grounds. 

The  present  action  springs  from  no  such  imputation,  for 
it  does  not  appear,  nor  is  it  alleged,  that  any  fraud  or  impo- 
sition was  practiced,  or  that  the  Court  labored  under  any 
misapprehension  of  the  facts  set  out  in  the  record  in  arriving 
at  a  determination  of  the  cause,  or  that  the  ruliug,  based 
upon  such  facts,  is  erroneous.  The  appeal  was  argued  and 
decided  upon  these  facts,  and  not  upon  the  evidence,  for  the 
parties  consented  to  the  reference  and  to  the  conferring  upon 
the  referee  the  power  which  he  exercised.  The  difficulty 
grows  out  of  the  failure  of  the  appellant  to  place  before  the 
Court  the  case  as  decided  below,  the  ruling  in  which  is  af- 
firmed, and  if  a  reformation  under  these  circumstances,  or  a 
reformation  of  the  judgment  were  tolerated,  the  great  maxim 
so  conducive  to  peace  and  so  long  recognized,  interest  rei  pub- 
lieae  ui  sit  finis  litium^  would  be  practically  abrogated,  and 
controversies  would  have  no  certain  ending.  This  maxim  is 
recognized  in  many  of  our  own  adjudications.  Teague  v. 
Perry,  64  N.  C,  39 ;  Peebles  v.  Hortouy  lb.,  374 ;  Atkinson  v. 
Cox,  lb.,  576 ;  Bkdsoe  v.  Nixon,  69  N.  C,  81. 

It  is  no  answer  to  this  to  say  that  there  should  be  a  remedy 
for  every  wrong  or  erroneous  decision,  for  it  devolves  upon 
parties  to  the  litigation  to  see  to  it  that  the  wrong  or  error 
is  not  committed,  and  this  at  the  proper  time.  Ther6  is  no 
remedy  for  the  results  of  a  want  of  care  and  attention  be- 
stowed upon  the  case  at  the  hearing,  except  as  provided  in 
the  statute,  when  it  comes  from  excusable  negligence,  and 
then  the  relief  is  in  the  discretion  of  the  Court,  and  this  is 
not  a  case  of  the  kind,  nor  is  the  relief  asked  in  the  mode 
pointed  out.  The  appellants  seek  to  review  a  decree  ren- 
dered after  full  argument,  and  re-heard  and  affirmed  upon 
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the  sole  ground  of  a  false  statement  of  a  fact  found  by  the 
referee  and  not  excepted  to,  and  we  are  asked  to  go  behind 
that  finding  and  review  it  upon  evidence  which,  though  sent 
up,  was  not  properly  before  us  at  the  hearing,  and  of  which 
both  parties  had  the  full  knowledge  furnished  by  the 
record. 

The  absence  of  any  case  sustaining  the  application  tends 
strongly  to  prove  it  has  no  foundation  in  the  law  and  prac- 
tice of  the  Courts,  and  is  an  innovation. 

We,  therefore,  affirm  the  judgment  rendered  in  the  Court 
below.  Affirmed. 


W.  H.  KITCHIN  V.  C.  W.  GRANDY  et.  al. 

Contract — Application  of  Trust  Fund — Reference. 

1.  The  findings  of  fact  by  a  referee,  are,  when  there  is  any  evidence  to 

support  them,  conclusive. 

2.  All  the  papers  executed,  letters  written  and  delivered,  and  memo- 

randums made  and  acted  upon  in  the  negotiations  which  precede 
a  contract,  may  be  considered  in  determining  what  was  the  agree- 
.ment  entered  into  by  the  parties. 

8.  Where  several  notes,  due  at  different  dates  are  secured  by  a  deed  in 
trust  or  mortgage,  wherein  it  is  provided  that  upon  default  in 
payment  of  any  one  of  them  the  trustee  may  sell,  and  he  does  seU 
after  the  first  note  but  before  the  others  become  due,  the  pro- 
ceeds of  sale  must  be  applied  rateably  to  all  the  notes  remaining 
unpaid. 

Civil  action,  heard  before  Graves,  J.,  upon  exceptions  to 
referee's  report,  at  March  Term,  1888,  of  Halifax  Superior 
Court. 

This  action,  instituted  to  have  a  trust  fund  in  the  hands 
of  the  defendant  R.  H.  Smith,  properly  administered,  after 
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the  pleadings  were  filed,  was  referred  to  James  M.  Mullen 
with  the  direction,  "  to  hear  and  determine  all  matters  of 
controversy  in  the  same  arising." 

The  referee  made  his  report  at  Fall  Term,  1886;  so  much 
of  his  findings  of  fact  as  is  necessary  to  a  proper  under- 
standing of  the  controversy  and  the  rulings  in  the  Court 
below,  brought  up  for  review,  is  as  follows: 

On  December  21,  1880,  Joseph  J.  Edmundson,  having 
purchased  a  tract  of  land  lying  in  Martin  County  and  de- 
scribed in  the  deed  therefor  executed  to  him  by  Burton  H. 
Spruill  and  wife  Laura  K.,  on  the  same  day  paid  $200  of 
the  purchase  money,  and  gave  to  the  said  Laura  K.  his  five 
several  notes,  under  seal,  for  the  residue,  one  in  the  sum  of 
$500,  due  with  accruing  interest,  at  eight  per  cent,  on  Octo- 
ber 1,1881,  and  the  other  four  each  in  the  sum  of  $575, 
with  like  interest,  due  on  the  first  day  of  the  same  month 
in  the  successive  years  from  1882  to  1885  inclusive.  To  se- 
cure the  deferred  instalments  at  the  same  time,  the  vendee 
Edmundson,  re-conveyed  the  land  to  the  •lefendant  Richard 
H.  Smith,  trustee,  vesting  in  him  the  right  and  imposing  an 
obligation  in  case  of  default  in  tlie  payment  of  said  notes  or 
any  one  of  them,  on  the  request  of  the  holder,  to  advertise 
and  sell  said  land  for  cash,  and  requiring  him,  after  deduct- 
ing the  expenses  and  costs  attending  the  execution  of  the 
assumed  trust  out  of  the  funds  thus  arising,  to  apply  the 
residue  "to  the  amount  remaining  unpaid  upon  said  note 
or  notes,  with  interest  accrued,  and  the  balance,  if  anj", 
he  shall  pay  to  the  said  Joseph  J.  Edmundson,  his  heirs 
and  assigns." 

Before  the  maturity  of  these  notes  they  were  transferred 
to  and  became  the  said  Burton  H.  Spruiirs  property. 

On  January  15.  1884,  the  said  Burton  II.,  entered  into  a 
contract  with  defendants,  Grandy  &  Sons,  for  an  advance  to 
him  of  11,500,  to  secure  the  payment  whereof,  as  also  other 
stipulations  contained  in  it  for  the  consignment  to  them,  as 


88  IN  THE  SUPREME  COURT. 


KiTCHIN  V.  GRANDY. 


commission  merchants  to  sell,  of  eight  bales  of  cotton  for 
each  $100  advanced,  and  the  payment  of  $1.50  for  each 
bale  deficient,  he  gave  them  his  written  obligation  and  fur- 
ther assigned  to  them  as  collateral  security,  in  his  deed  of 
January  22,  of  the  same  month,  the  four  notes  of  $575  each, 
upon  the  first  of  which  had  been  paid  $300,  and  conveying 
also  "all  of  his  crops  to  be  grown  during  the  year  on  the 
Cypress  Swamp  Farm,  in  Halifax  County,  which  the  said 
Spruill  had  theretofore  bought  from  the  plaintiff,  and  his 
carts,  wagons  and  farming  implements,"  with  the  power  of 
disposing  of  the  property  in  case  of  a  failure  to  comply  with 
his  contract  to  re-fund  the  monevs  to  be  advanced,  and  for 
which  he  had  also  given  his  separate  written  obligation  due 
by  the  first  day  of  December  of  the  same  year. 

At  the  time  of  executing  these  papers  the  plaintiflFand 
one  Mrs.  Neems  held  a  mortgage  security  on  the  Cypress 
Swamp  Farm,  on  which  were  to  he  grown  the  crops  that 
were  under  the  defendants,  lien,  amounting  then  to  about 
$4000,  originally  due  to  the  plainiiff  alone,  whereof  he  had 
passed  to  Mrs.  Neems  about  $1100,  that  she  then  held.  The 
said  defendants  had  no  notice  of  this  encumbrance  when  the 
transaction  with  Sj)ruill  was  consummated,  but  ascertained 
the  fact  a  few  days  afterwards.  They  then  declined  to  make 
further  advances  until  assured  that  Spruill  would  not  be  dis- 
turbed in  his  possession  but  permitted  to  proceed  in  the  cul- 
tivation of  tlie  crop  for  their  benefit,  and  this  determination 
was  early  in  February  (communicated  to  the  p'aintiff  by 
their  Attorney,  to  which  the  following  is  his  answer: 

"  Spruill  is  now  in  my  office  badly  upset.  I  have  no  note 
due  against  him  and  cannot  ?cll  if  disposed  to  do  so,  and 
certainlv  I  would  not  sell  if  I  could.     Mrs.  Neems  holds  one 

ft' 

note  for  §1100.00  now  due,  and  she  is  the  one  to  apply  to,  to 
nnt  sell.  If  she  does  not  sell  there  will  be  no  sale.  I  could  not 
guarantee  that  if  sold  the  purchas  r  would  charge  no  rent, 
but  the  fourth  is  all  any  one  could  charge,  and  it  seems  to 
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me  that  the  other  f ,  his  part,  in  case  of  a  sale,  together  with 
the  notes  you  have,  would  be  ample  security  for  $1500.  If 
Gnindy  will  advance  no  more  than  that  amount  on  the  crops 
and  notes,  and  will  hold  them  after  paying  his  $1,500,  ad- 
yance  for  me,  with  SpruilPs  consent,  he  can  have  all  the 
crops  if  the  land  should  be  sold,  provided  I  bought  it ;  and  I 
certainly  will  buy  it  unless  it  should  bring  over  four  thou- 
sand dollars  cash,  which  it  will  never  do  in  this  age  and  gene- 
ration. I  should  be  compelled  to  do  it  in  self  defence.  I  have 
just  agreed  with  Spruill  that  he  is  to  convey  to  me  all  his 
interest  in  the  notes  you  have  and  all  his  crops,  subject  to 
Grandy's  lien  of  $1,500,  and  $100  more  if  I  say  so.  Now  if 
this  is  satisfactory  to  you,  I  will  guarantee  that  Spruill  shall 
not  be  disturbed  nor  his  crop,  until  Grandy  gets  his  money 
out  of  the  crops  and  notes,  at  which  time  Grandy  is  to  de- 
liver the  notes  to  me.  I  will  stop  the  sale,  or  buy  it  if  Mrs. 
Neems  should  attempt  to  sell." 

This  paper  was  communicated  by  the  attorney  to  the  de- 
fendants, and  they  then  addressed  a  letter  to  their  said  at- 
tornev  in  these  words: 

"  If  we  understand  about  the  farm  that  Mr.  Spruill  bought 
of  Mr.  Kitchin,  it  stands  as  follows,  viz.:  All  of  Spruill's  in- 
debtedness on  account  of  said  farm  is  to  Kitchin,  except  first 
note  of  $1,100  to  Mrs.  Neems.  If  Kitchin  will  place  his 
notes  in  your  hands  as  a  guarantee  that  Mrs.  Neems  shall  not 
sell  the  land,  and  in  case  she  does,  he  will  buy  it,  and  the 
mortgage  made  to  us  shall  not  be  disturbed,  we  think  that 
would  be  safe.  If  Mrs  Neems  sold  the  land,  and  land  is 
worth  it,  we  would  bid  enough  on  same  through  you  to  pro- 
tect our  interest.  In  case  of  sale,  and  Kitchin  not  doing  as 
promised,  forfeits  the  notes  that  he  will  place  in  your  hands. 
If  this  is  agreeable  all  round,  and  Mr.  Spruill  desires  it  after 
we  are  paid — principal,  interest,  and  commissions  on  cotton 
he  is  to  ship  us,  we  have  no  sort  of  objection  to  Mr.  Kitchin 
having  the  Edmondson  notes  in  our  hands.     This  will  be 
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done  of  course,  you  advising  it.  We  have  been  (as  Kitchin 
says  Spruill  is)  "  upset"  entirely  in  statements  made  to  us  (as 
we  understood  them)  to  act  very  judiciously  in  this  matter, 
and  hence  it  is  ihat  we  call  on  you."    • 

On  February  21,  1884,  the  plaintiff  addressed  to  the  said 
defendants  a  communication  in  these  terms : 

Scotland  Neck,  N.  C,  Feb>  21st.  1884. 

Messrs.  C,  W,  Gh*andy  &  Sous, 

Dear  Sirs: — I  will  see  that  your  lien  for  the  present  year 
on  the  crop  of  B.  H.  Spruill,  on  the  Cypress  Swamp  farm, 
shall  not  be  disturbed  or  subjected  to  any  of  the  debts  of 
said  Spruill,  secured  by  mortgage  or  trust  on  said  farm,  and 
will  save  you  harmless  on  account  of  the  same,  to-wit:  said 
debts  secured  by  said  mortgage  or  trust. 

W.  H.  KITCHIN. 

Contemporaneously  with  the  making  the  last  mentioned 
communication,  and  as  a  condition  thereof,  the  plaintiff  re- 
quirerl  the  said  Spruill  to  assign  to  the  plaintiff,  as  a  collat- 
eral indemnity  in  subordination  to  that  of  the  defendants, 
and  as  a  security  for  the  payment  of  the  purchase  money 
yet  due  for  the  Cypress  Swamp  farm,  the  four  notes  held  by 
the  defendant,  which  transfer,  in  writing,  the  said  Spruill 
made,  stipulating  therein  that  the  defendants  held  them  for 
supplies  only,  which  did  not  exceed  $1,500  in  amount.  This 
instrument  was  never  registered,  nor  its  existence  and  con- 
tents known  to  defendants  or  their  attorney  until  after  the 
beginning  of  the  present  suit. 

The  defendants  claim  as  due  them  under  their  contract 
the  aggregate  sum  of  $1,790.79,  to  be  reduced  by  the  net 
proceeds  of  the  cotton  sent  to  them  and  sold  ($420.17)  to  the 
sum  of  $1 ,370.02,  their  demand  being  made  up  from  the  sum 
advanced,  $1,500,  with  interest,  $104.70,  the  sum  of  $21  paid 
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their  attorney,  and  $165  for  the  deficiency  in  the  number  of 
bales  of  cotton  to  be  sent  to  them. 

Od  September  30, 1885,  the  trustee  Smith,  on  the  demand 
of  the  other  defendants,  sold  the  land  under  the  provisions 
of  the  deed  from  Edmondson  to  the  plaintiff  for  $1,864.88, 
the  net  proceeds,  after  deducting  charges,  being  $1,771.64, 
of  which  bid  the  plaintiff  has  paid  but  $1,500,  and  $98.24, 
the  cost  incurred  in  making  the  sale,  and  he  refuses  to  pay 
more,  claiming,  after  the  payment  of  the  $1,500  udvanced  to 
defendants,  his  right  to  the  excess  under  the  assignment  of 
Spniill,  and  also  a  reduction  of  the.  sum  demanded  by  and 
paid  to  the  defendants  by  the  trustee  to  what  is  legally  duo 
them,  the  difference  being  also  claimed  by  the  plaintiff.  This 
11,500  payment  to  them  was  made  with  the  plaintiff's  con- 
sent 

The  $500  note  heretofore  mentioned,  was  assigned  before 
maturity,  and  for  value,  by  Spruill  to  N.  M.  Lawrence,  on 
which  was  due  September  30,  1885,  the  day  when  the 
land  was  sold,  $324.33,  and  on  the  other  four  notes  then  due 
at  the  same  time,  $2,687.88. 

When  the  loan  contract  between  Spruill  and  the  de- 
fendants was  made,  the  latter  had  no  knowledge  of  the  note 
held  by  Lawrence  against  Spruill,  the  latter  representing 
that  the  four  notes  passed  to  them  were  all.  Soon  after  hear- 
ing of  it,  on  December  2,  1884,  they  purchased  it  from  Law- 
rence, paying  therefor  $304.20,  and  still  hold  it. 

The  first  maturing  of  the  four  assigned  notes  was,  at  the 
timeof  the  as-ignment,  in  possession  of  W.  A.  Dunn,  held  as  a 
collateral  security  for  a  debt  owing  him  by  Spruill,  of  which 
the  defendants  then  knew  nothing,  and  when  informed  they 
paid  Dunn  the  debt  due  him  by  Spruill,  with  plaintiff's  con- 
sent, which  payment  is  included  in  the  charge  for  advance- 
ments, and  constitutes  part  of  the  $1,500,  an<l  the  note  was- 
delivered  to  them.  This  was  previous  to  the  registration  of 
Spruiirs  mortgage  to  them. 
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The  debt  of  Spruill  to  the  plaintiff,  secured  by  the  mort- 
gage of  the  Cypress  Swamp  Farm,  has  never  been  paid  in 
full,  though  it  lias  been  sold  and  the  proceeds  applied 
thereto,  the  residue  unpaid  amounting,  with  interest,  to  the 
-date  to  which  the  computations  of  the  other  debts  have  been 
brought,  to  the  sum  of  $1,482.85. 

Spruill  was,  at  the  time,  and  ever  since,  has  been  totally 
insolvent.  ' 

Upon  these  facts  the  referee  declared  that  the  plaintiff  is 
not  entitled  to  recover;  that  the  transaction  occurring  in 
Virginia  is  governed  by  its  laws  of  usury,  of  which  no  evi- 
dence has  been  offered,  and  the  defence  itself  is  only  open 
to  parties  to  the  contract  and  privies,  and  that  defendants 
are  entitled  to  recover  of  the  fund  in  the  trustee's  hands, 
$1,457  22  and  interest  from  December  15, 1884,  for  advances, 
and  $324.33  amount  paid  Lawrence,  and  of  the  plaintiff 
^271.64,  with  interest  from  sale  and  costs. 

The  plaintiff  filed  numerous  exceptions  to  the  report,  of 
which  two  only  were  sustained,  and  it  was  re-committed  for 
reformation.  The  referee  accordingly  made  a  second  report, 
in  which,  correcting  the  former,  he  finds  as  follows: 

That  the  communication  made  to  the  defendants  when 
thev  declined  to  make  further  advances,  and  which  led  to 
their  resumption,  was  transmitted  to  them  with  the  plain- 
tiff's guarantee,  and  thus  they  acquired  their  only  informa- 
tion upon  that  point.  The  referee  therefore  rules  as  before, 
in  reference  lo  the  defendant's  right  to  the  funds  in  the 
trustee's  hand.s,  and  further,  their  right  to  recover  of  the 
plaintiff  $191. 20,  on  account  of  the  note  obtained  from  Law- 
rence, and  also  of  the  plaintiff  $1()4.84,  with  interest  at  8 
per  cent,  from  the  day  of  sale,  and  to  judgment  for  the  re- 
sale of  the  lands,  to  make  up  the  deficiency  in  the  first  sale. 
The  reformed  report  was  exce[)ted  to  by  both  parties,  and 
their  exceptions  are  as  follows: 

Plaintiff's  exceptions  to  the  reformed  report. 
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The  plaintiff  excepts  to  the  second  reformed  report  of  the 
referee  herein  filed  for  the  following  reasons: 

1.  Because  he  finds,  as  a  conclusion  of  law,  that  the  de- 
fendants,  C.  W.  Grandy  &  Sons,  are  entitled  to  receive  of  the 
proceeds  of  the  land  the  sum  of  $1,457.22,  on  account  of 
advances,  (&c.,  and  $191.26  on  account  of  the  note  purchased 
by  them  from  N.  M.  Lawrence. 

2.  Because  he  finds  that  the  defendants  Grandy  &  Sons^ 
are  entitled  to  recover  of  the  plaintiff  the  sum  of  $164.84, 
with  8  per  cent,  interest  thereon  from  September  30th,  1885, 
and  costs. 

3.  Because  he  does  not  find,  as  a  conclusion  of  law  from 
the  facts  found,  that  the  plaintiff  is  entitled  to  receive  of  the 
nett  proceeds  of  the  land  sold  the  sum  of  $319.58. 

4.  Because  he  does  not  find  that  the  plaintiff  is  entitled 
to  receive  of  the  proceeds  of  the  land  sold  by  Smith  the  sum 
of  $516.27. 

The  defendants,  C.  W.  Grandy  &  Sons,  except  to  the  re- 
formed report  of  the  referee,  and  for  cause  of  exception, 
allege: 

1.  That  be  did  not  find  that  the  defendants  are  entitled  to 
recover  of  the  plaintiff  the  sum  of  $271.67,  with  8  per  oent, 
interest  from  September  30,  1885. 

2.  That  he  fails  to  find  that  the  defendants  are  entitled  to 
recover  of  the  plaintiff  $324.33  and  8  per  cent,  interest  thereon, 
on  account  of  the  note  purchased  by  them  from  N.  M.  Law- 
rence, and  find  that  he  is  only  entitled  to  recover  $191.26. 

3.  That  he  finds  that  the  defendants  are  only  entitled  to 
recover  of  the  plaintiff  the  sum  of  $164.84  and  8  per  cent, 
interest  from  Sept.  30th,  1885. 

6.  That  he  refused  to  admit  as  evidence  letters  of  T.  N. 
Hill  to  C.  W.  Grandy  &  Sons,  dated  February  6th,  1884. 
Thereupon  the  Court  rendered  the  following  judgment : 
This  cause  coming  on  to  be  heard,  and  the  former  judg- 
ment of  this  Court  upon  the  first  report  of  the  referee  being 
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■considered,  and  the  reformed  report  of  the  referee  made  in 
obedience  to  said  judgment,  with  the*  exceptions  thereto 
filed  being  considered,  it  is  now  adjudged  by  the  Court, 

1.  That  the  first  exception  of  the  plaintiff  to  the  reformed 
report  be  sustained,  so  fur  as  it  complains  as  follows  :  "  Be- 
cause he  finds  as  a  conclusion  of  law  that  the  defendants 
Grandy  &  Sons,  are  entitled  to  receive  of  the  proceeds  of  the 
lands  ?1,4")7.22,  on  account  of  advances,  (fee."  The  remain- 
der of  this  exception  is  overruled. 

2.  That  exception  two  of  the  plaintiff  be  sustained. 

3.  That  the  third  and  fourth  exceptions  oJ  the  plaintiff  be 
overruled. 

4.  That  exceptions  one,  two,  three,  four  and  five  of  the 
defendants  be  overruled. 

5.  And  it  appearing  from  the  report  of  the  referee  that 
the  net.  proceeds  of  the  land  left  in  the  defendant  Smith's 
hands  after  paying  commissions  and  expenses  was  $1,771.64, 
and  that  the  entire  amount  of  the  notes  secured  on  the  land 
sold  was  $3,012.21,  that  of  this  sum  $2,687.88  was  due  on  the 
Spruill  notes  mortgaged  to  Grandy,  and  that  $324.33  was 
due  on  the  Spruill  note  purchased  by  Grandy  &  Sons  from 
N.  M.  LawTence,  and  his  Honor  Judge  Avery  having  held 
by  his  rulings  on  the  first  report  of  the  referee  that  these 
notes  were  entitled  to  share  rateably  in  the  proceeds  of  the 
land,  and  the  Court  now  being  of  opinion  on  the  coming  in 
of  the  reformed  report  that  the  defendants  Grandy  &  Sons 
are  not  entitled  to  collect  the  sum  of  $165.00,  being  the 
amount  of  damages  charged  for  non-shipment  of  cotton, 
and  of  the  notes  mortgaged  to  them  by  Spruill  as  against 
the  plaintiff,  it  is  adjudged  that  the  defendanta  Grandy  & 
Sons  are  entitled  to  receive  of  the  proceeds  of  the  land  sold 
the  sum  of  fourteen  hundred  and  seventy-three  dollars  and 
fifty-seven  cents,  being  $^91.26  on  account  of  the  note  pur- 
chased of  Lawrence  and  $1,282.31  on  account  of  notes  mort- 
gaged by  Spruill. 
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And  it  further  appearing  that  the  plaintiff  was  the  pur- 
chaser of  the  land  sold  by  Smith,  trustee,  and  that  he  has 
only  paid  the  commissions  and  expenses  of  sale  and  the  sum 
of  $1,500.00  which  he  paid  over  to  Grandy  &  Sons,  and  that 
Grandy  &  Sons  were  paid  $26.43  tno  much,  it  is  adjudged 
that  the  plaintiff  recover  of  the*  defendants  Grandy  &  Sons 
the  sura  of  twenty-six  dollars  and  forty- three  cents,  and  the 
cost  of  this  action  to  be  taxed  by  the  clerk.  And  this  judg- 
ment will  bear  interest  from  Oct.  30th,  1885,  the  date  of  the 
sale  of  the  land. 

From  this  judgment  the  defendants  Grandy  &  Sons  ap- 
pealed, assigning  the  following  errors: 

1.  That  he  sustained  exception  one  of  the  plaintiff  to  the 
reformed  report  of  the  referee  so  far  as  it  sets  forth  as  fol- 
lows :  "  Because  he  finds  as  a  conclusion  of  law  that  the  de- 
fendants Grandy  &  Sons  are  entitled  to  receive  of  the  pro- 
ceeds of  the  lands  |1,457.22  on  account  of  advances,  &c." 

2.  That  he  sustains  exception  two  of  the  plaintiff. 

3.  That  he  overruled  exceptions  one,  two,  three,  four  and 
five  of  the  defendants  C.  W.  Grandv  &  Sons. 

4.  That  he  liolds  that  C.  W.  Grandy  &  Sons  were  not  en- 
titled to  collect  the  sum  of  $165.00  damages  for  non-ship- 
ment of  cotton  out  of  the  notes  mortgaged  to  them. 

5.  That  he  holds  that  the  defendants  C.  W.  Grandy  & 
Sons  were  only  entitled  to  secure  $1,473.57,  being  $191.26 
on  account  of  the  note  purchased  by  Lawrence  and  $1,282.31 
on  account  of  the  notes  mortgaged  to  Spruill. 

6.  That  he  finds  that  the  plaintiff  has  over  paid  these 
defendants  $26.43  too  much. 

7.  That  he  holds  that  the  plaintiff  recover  of  these  dt-fend- 
antssaid  sum  of  $26.43,  with  interest  from  Oct.  30th,  1885. 

8.  That  he  holds  that  the  plaintiff  recover  of  said  defend- 
ants the  cost  of  this  action. 

9.  That  he  does  not  find  that  the  defendants,  C.  W.  Grandy 
&  Sons,  are  entitled  to  recover  iwo  hundred  and  seventy-one 


D4  IN  THE  SUPREME  COURT. 


KiTCHIN  V,   GRANDY. 


-considered,  and  the  reformed  report  of  the  referee  made  in 
obedience  to  said  judgment,  with  the*  exceptions  thereto 
filed  being  considered,  it  is  now  adjudged  by  the  Court, 

1.  That  the  first  exception  of  the  plaintiff  to  the  reformed 
report  be  sustained,  so  far  as  it  complains  as  follows  :  "  Be- 
cause he  finds  as  a  conclusion  of  law  that  the  defendants 
Grandy  &  Sons,  are  entitled  to  receive  of  the  proceeds  of  the 
lands  ?1, 457.22,  on  account  of  advances,  &c."  The  remain- 
der of  this  exception  is  overruled. 

2.  That  exception  two  of  the  plaintiff  be  sustained. 

3.  That  the  third  and  fourth  exceptions  of  the  plaintiff  be 
overruled. 

4.  That  exceptions  one,  two,  three,  four  and  five  of  the 
defendants  be  overruled. 

5.  And  it  appearing  from-  the  report  of  the  referee  that 
the  net.  proceeds  of  the  land  left  in  the  defendant  Smith's 
hands  after  paying  commissions  and  expenses  was  $1,771.64, 
and  that  the  entire  amount  of  the  notes  secured  on  the  land 
sold  was  83,012.21,  that  of  this  sum  $2,687.88  was  due  on  the 
Spruill  notes  mortgaged  to  Grandy,  and  that  $324.33  was 
due  on  the  Spruill  note  purchased  by  Grandy  &  Sons  from 
N.  M.  Lawrence,  and  his  Honor  Judge  Avery  having  held 
by  his  rulings  on  the  first  report  of  the  referee  that  these 
notes  were  entitled  to  share  rateably  in  the  proceeds  of  the 
land,  and  the  Court  now  being  of  opinion  on  the  coming  in 
of  the  reformed  report  that  the  defendants  Grandy  &  Sons 
are  not  entitled  to  collect  the  sura  of  $165.00,  being  the 
amount  of  damages  charged  for  non-shipment  of  cotton, 
and  of  the  notes  mortgaged  to  them  by  Spruill  as  against 
the  plaintiff,  it  is  adjudged  that  the  defendants  Grandy  & 
Sons  are  entitled  to  receive  of  the  proceeds  of  the  land  sold 
the  sum  of  fourteen  hundred  and  seventy-three  dollars  and 
fifty-seven  cents,  being  $191.26  on  account  of  the  note  pur- 
chased of  Lawrence  and  $1,282.31  on  accouat  of  notes  mort- 
gaged by  Spruill. 
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And  it  further  appearing  that  the  plaintiff  was  the  pur- 
chaser of  the  land  sold  by  Smith,  trustee,  and  that  he  has 
only  paid  the  comraissions  and  expenses  of  sale  and  the  sum 
of  $1,500.00  which  he  paid  over  to  Grandy  &  Sons,  and  that 
Grandy  &  Sons  were  paid  $26.43  too  much,  it  is  adjudged 
that  the  plaintiff  recover  of  the'  defendants  Grandy  &  Sons 
the  sura  of  twent3^-six  dollars  and  forty- three  cents,  and  the 
cost  of  this  action  to  be  taxed  by  the  clerk.  And  this  judg- 
ment will  bear  interest  from  Oct.  30th,  1885,  the  date  of  the 
sale  of  the  land. 

* 

From  this  judgment  the  defendants  Grandy  &  Sons  ap- 
pealed, assigning  the  following  errors : 

1.  That  he  sustained  exception  one  of  the  plaintiff  to  the 
reformed  report  of  the  referee  so  far  as  it  sets  forth  as  fol- 
lows: *'  Because  he  finds  as  a  conclusion  of  law  that  the  de- 
fendants Grandy  &  Sons  are  entitled  to  receive  of  the  pro- 
ceeds of  the  lands  $1,457.22  on  account  of  advances,  &c." 

2.  That  he  sustains  exception  two  of  the  plaintiff, 

3.  That  he  overruled  exceptions  one,  two,  three,  four  and 
five  of  the  defendants  C.  W.  Grandv  &  Sons. 

4.  That  he  holds  that  C.  W.  Grandy  &  Sons  were  not  en- 
titled to  collect  the  sum  of  $165.00  damages  for  non-ship- 
ment of  cotton  out  of  the  notes  mortgaged  to  them. 

5.  That  he  holds  that  the  defendants  C.  W.  Grandy  & 
Sons  were  only  entitled  to  secure  $1,473.57,  being  $191.26 
on  account  of  the  note  purchased  by  Lawrence  and  $1,282.31 
on  account  of  the  notes  mortgaged  to  Spruill. 

6.  That  he  finds  that  the  plaintiff  has  over  paid  these 
defendants  $26.43  too  much. 

7.  That  he  holds  that  the  plaintiff  recover  of  these  defend- 
ants said  sum  of  $26.43,  with  interest  from  Oct.  30th,  1885. 

8.  That  he  holds  that  the  plaintiff  recover  of  said  defend- 
ants the  cost  of  this  action. 

9.  That  he  does  not  find  that  the  defendants,  C.  W.  Grandy 
t  Sons,  are  entitled  to  recover  iwo  hundred  and  seventy-one 


96  IN  THE  SUPREME  COURT. 


KiTCfHIN  V,  GRANDY. 


dollars  and  sixty-four  cents,  with  eight  per  cent,  interest 
from  September  30th,  1885,  the  amount  found  due  them  by 
the  original  report. 

10.  That  he  does  not  find  that  said  C.  W.  Grandy  &  Sons 
are  entitled  to  recover  $164.84,  with  eight  per  cent,  interest 
from  September  30th,  1885,  the  amount  found  due  them  in 
the  reformed  report. 

That  he  does  not  hold  that  the  plaintiflF  pay  the  cost. 

Messrs,  J.  B.  Batcfielor  and  John  DevereuXy  Jr.,  for  the  plain- 
tiflF. 

Mr.  Thos,  N.  Hill,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case.)  While  the  exceptions 
are  very  many  in  number,  there  are  but  few  rulings  involved 
which  we  are  called  on  to  consider. 

1.  The  appellants'  objection  to  the  ruling  that  sustains  the 
plaintiflT's  first  exception  to  the  referee's  first  report  in  ref- 
erence to  the  time  of  transmitting,  with  the  guarantee,  the 
paper  of  the  defendants'  attorney,  setting  out  the  terms  on 
which  it  is  given,  involves  a  matter  of  fact  and  is  not  sub- 
ject to  review  in  this  Court,  when  there  is  any  evidence  to 
support  the  finding. 

2.  The  second  has  reference  to  the  sustaining  the  plain- 
tiflT's exception  to  the  finding  that  the  defendants  are  enti- 
tled to  be  paid  out  of  the  proceeds  of  sale  of  the  land,  not 
only  $1,457.22,  the  amount  advanced,  but  also  the  sum  of 
$324.33  paid  for  the  note  held  by  Lawrence. 

This  raises  an  inquiry  into  the  eflFect  upon  the  liability 
incurred  under  the  plaintiff's  guarantee  by  thecontempora,- 
neous  transmission  to  the  defendants  of  the  verbal  commu- 
nication of  plaintiflF  to  their  attorney  reduced  to  writing, 
and  forwarded  to  them. 

We  think,  most  manifestly,  the  latter  paper  must  be  con- 
sidered between  the  contracting  parties  as  a  qualification  or 
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condition  of  the  plaintiflF's  undertaking  to  protect  the  de- 
fendants from  any  claim  upon  the  crops  growing  out  of  the 
incambrance  upon  the  farm,  or  interference  with  Spruill 
while  making  them. 

As  Spruill  had  assigned,  subordinate  to  the  assignment  to 
the  appellants,  his  interest  in  the  notes  held  by  them,  the 
plaintiff,  in  waiving  any  claim  to  priority  in  the  crops  and 
insuring  Spruill  uninterrupted  cultivation  in  that  commu- 
nication to  them,  uses  these  words : 

*'I  have  just  agreed  with  Spruill  that  he  is  to  convey  to 
me  all  his  interest  in  the  notes  you  have,  and  all  his  crops 
subject  to  Grandy's  lien  of  $1,500,  and  $100  more,  if  I  say  so. 
Now,  if  this  is  satisfactory  to  you,  I  will  guarantee  that 
Spruill  shall  not  be  disturbed,  nor  his  crop,  until  Grandy 
gets  his  money  out  of  the  crops  and  notes,  at  which  time 
Grandy  is  to  deliver  the  notes  to  me.  I  will  stop  the  sale  or 
buy,  if  Mrs,  Neems  should  attempt  to  sell." 

The  guarantee  was  accepted  on  these  terms,  and  most 
clearly  it  limits  the  claim  of  the  defendant  upon  the  notes 
and  crops  to  $1,500,  and  excludes  all  above  that  sum.  It 
cannot  be  necessary  to  refer  to  authority  for  the  proposition 
that  papers  executed  at  the  same  time  or  acted  upon  con- 
jointly, together  constitute  the  contract,  and  ascertain  the 
respective  relations  and  obligations  of  the  parties  to  it.  These 
exceptions  being  overruled,  the  defendants  file  others  to  the 
amended  report : 

1.  For  that  the  referee  does  not  find  the  appellants  to  be 
entitled  to  the  unpaid  residue  of  the  purchase  money. 

2.  Nor  entitled  to  recover  of  the  plaintiff  the  amount 
(^24.33)  paid  to  Lawrence,  but  only  ($164.84)  part  thereof. 

3.  Nor  to  recover  of  plaintiff  a  larger  sum  than  $164.84. 
To  the  rulings  of  the  Judge  they  excepted  also : 

For  that  he  disallowed  the  sum  of  $165,  claimed  for  the 
deficient  consignments  of  cotton  ; 
101—7 
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For  that  he  denies  their  right  to  the  sum  found  due  in  the 
first  report,  to-wit,  $265.64 ; 

For  that  he  does  not  allow  them  the  sum  (f  164.84)  ascer- 
tained to  be  due  in  the  reformed  report ;  and, 

For  that  he  adjudges  due  plaintiff's  $26.43,  paid  the  de- 
fendants out  of  the  sale  above,  what  was  due  them,  and 
awards  costs  of  suit  against  them. 

While,  in  our  opinion,  the  notes  given  on  the  purchase  by 
Edmondson  are,  under  the  terms  of  the  trust  deed,  whether 
due  or  not,  entitled  as  such  to  share  in  the  proceeds  of  the 
sale,  the  deed  so  directing,  and  the  payment  to  Edmondson 
of  any  excess,  it  is  evident  this  latter  was  not  intended  to 
exclude  such  as  were  not  matured,  and  thus  to  withdraw 
the  security  from  them,  and  such  is  the  meaning  of  the  lan- 
guage used ;  yet  the  sum  to  be  received  by  the  defendants 
was,  under  their  contract  with  the  plaintiff,  not  to  exceed 
$1,500,  the  excess  from  these  pledged  securities  belonging  to 
him. 

The  item  of  $165,  claimed  for  damages  for  the  deficient 
cotton,  while  not  allowable  to  affect  the  plaintiff's  rights,  was, 
we  think,  under  the  findings,  a  proper  charge  against  Spruill. 

In  Arringtoii  v.  Goodrich,  95  N.  C,  462,  where  the  point  of 
the  usurious  character  of  such  a  provision  in  a  mortgage 
deed  came  before  the  Court,  but  was  not  necessary  to  be 
passed  on  in  determining  the  appeal,  »s  it  is  not  now,  since 
we  do  not  know  that  a  usurious  taint  is,  by  the  law  of  Vir- 
ginia, thus  imparted  to  the  contract,  and  the  debtor  does  not 
controvert  his  liability  upon  such  ground,  and  for  these  rea- 
sons we  pass  it  by  without  an  expression  of  opinion  as  to  the 
effect  of  such  a  provision  under  our  law.  Whether  in  law  it 
must  be  declared  to  be  usurious  in  the  absence  of  other  evi- 
dence of  illegal  intent  as  a  means  of  evading  the  condemna- 
tion of  the  law  relating  to  the  taking  of  usurious  interest, 
-we  shall  not  undertake  to  decide. 
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Bnt  the  ruling  of  the  Court  is,  that  this  sum  is  not  a  just 
charge  against  the  plaintiff,  inasmuch  as  the  four  notes,  not 
to  exceed  $1,500,  were  alone  to  be  provided  for,  and  subject 
to  the  lien  of  that  sum  only,  were  to  belong  to  the  plaintiff. 
The  appellants  having  received  in  excess  of  what  those  notes 
are  entitled  to,  out  of  the  securities  provided  for  their  dis- 
charge, the  sum  of  $26.43,  it  is  correctly  ruled  that  they  are 
Bable  therefor  to  him. 

It  must  be  declared  there  is  no  error  in  the  ruling  com- 
plained of  by  the  appellant,  and  the  judgment  is  affirmed. 

Affirmed. 


LEWIS  WEBB  V.  GEORGE  BISHOP  and  JOHN  HUTCHISON. 

Ckyivtrad — Mistake —  Usury —Interest 

Where  a  bond  executed  for  the  repayment  of  borrowed  money  in  Feb- 
ruary, 1875,  was  infected  with  an  usurious  element,  and  in  De- 
cember following  another  bond  was  executed  and  substituted 
therefor,  with  a  further  usurious  consideration.    Held  : 

1.  That  under  the  statute  in  force  at  the  time  of  the  execution  of  the 
first  bond  the  interest  accruing  thereon  was  forfeited,  though  if 
any  part  thereof  had  been  paid,  the  obligor  could  not  recover  it 
back. 

%.  That  under  the  statute  in  force  at  the  time  the  second  bond  was  exe- 
cuted it  was  Toid  ;  but  the  obligee  might  fall  back  upon  the  first 
bond  and  recover  the  amount  of  the  principal  thereon,  reduced 
by  any  credits  to  which  it  was  entitled. 

•^.  The  contract  is  not  affected  by  an  usurious  element  if  it  is  incorpo- 
rated by  mistake  ;  it  is  the  intent  to  take  more  than  the  law  per- 
mits which  vitiates  it. 

This  is  a  civil  action,  tried  before   Graves,  J.,  at  May 
Tenn,  1888,  of  Craven  Superior  Court. 
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The  action  is  upon  a  note  under  seal  executed  by  the  de- 
fendants to  the  plaintiff  on  December  21, 1875,  wherein  they 
covenant  to  pay  him  twelve  hundred  and  nineteen  dollars 
and  iV)i  with  interest  at  the  rate  of  8  per  cent  per  annum, 
and  the  complaint  alleges  to  be  due  thereon,  on  the  30th 
day  of  January,  1883,  the  sum  of  five  hundred  and  twenty 
dollars  and  -fih  and  interest  from  that  date  for  which  judg- 
ment is  demanded. 

The  defendants  admitting  these  general  allegations,  set 
up  in  their  answer  the  defence  of  usury,  alleging  that  a  large 
sum  of  unlawful  interest  enters  into  the  bond,  purged  of 
which  they  aver  their  readiness  to  pay  any  balance  that 
may  be  found  to  be  lawfully  due  on  the  obli>ration. 

The  parties,  waiving  a  trial  by  jury,  consented  that  the 
Judge  might  upon  the  evidence  ascertain  and  determine  the 
facts,  and  he  finds  as  follows : 

On  June  24, 1870,  the  defendants  borrowed  from  the  part- 
nership firm  of  Rountree  &  Webb  (the  last  named  being 
the  plaintiff)  and  as  principals  gave  their  note  for  the  sum 
of  fifteen  hundred  dollars.  On  February  18,  1875,  the  note 
was  taken  up  and  two  others  substituted  in  its  place,  each 
in  the  sum  of  $1,181.70,  one  of  which  was  drawn  payable  to 
Thomas  J.  Latham,  Cashier,  at  thirty  days.  Endorsements 
subsequently  made  on  it  show  four  several  payments  of  in- 
terest, the  last  being  up  to  December  1,  1875. 

This  note  assigned  to  him,  as  the  plaintiff's  separate  share 
of  the  joint  fund,  was  replaced  by  the  bond  sued  on  and 
described  in  the  complaint,  and  is  in  this  form : 

$1,219.91.  For  value  received  we,  George  Bishop  and 
John  Hutchison,  both  principals,  promise  to  pay  to  Lewis 
Webb  or  order,  the  sum  of  twelve  hundred  and  nineteen 
iVij  dollars  with  eiglit  per  cent,  interest  from  date.  Witness 
•our  hands  and  seals  December  21,  1875. 

Geouge  Bishop,    [SeaL] 
John  Hutchison,  [SeaL] 
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Upon  this  bond  several  credits  are  endorsed  by  the  plain- 
tiff, all  of  them  as  partial  payments,  or  in  general  terms  as 
receipts,  to- wit : 

On  October  22, 1877,  $200;  on  November  (>,  1877,  $10  ;  on 
August  4, 1879,  $694  ;  on  August  4,  (same  date),  $119.96  ;  on 
October  25, 1880,  $100  ;  and  on  June  30,  1888,  $81.07,  which 
is  the  last  payment. 

Upon  these  facts  his  Honor  gave  judgment  for  the  plain- 
tiff, firom  which  the  defendants  appealed. 

iff.  b.  R.  Bryan  filed  a  brief  for  the  plaintiff. 
JIfr.  M.  D.  W.  Stevenson  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case.)  It  will  be  seen  by  a 
computation  that  in  the  division  of  the  first  note  principal 
and  interest  at  six  per  cent,  accrued  up  to  the  giving  the 
note  of  February  18,  1875,  the  latter  is  in  excess  of  the  sum 
due  by  some  $226,  or  thereabouts,  and  in  the  absence  of  evi- 
dence of  any  other  consideration  must  be  deemed  an  addi- 
tional consideration  for  the  further  indulgence  of  the  debt. 

This  excess  constitutes  the  alleged  usury  in  the  execution 
of  the  second  note,  and  constitutes  an  element  with  interest 
affecting  the  bond  in  suit. 

In  making  computation  of  the  amount  due  on  the  second 
note,  the  interest  on  which  was  paid  up  to  December  1,  1875, 
it  would  appear  that  the  last  instrument,  the  bond,  was  given 
for  a  sum  in  excess  of  what  was  due  at  the  date  of  its  execu- 
tion by  about  $25. 

The  statute  in  force  when  the  first  two  notes  were  given 
provides  that  "  if  any  person  shall  agree  to  pay  a  greater  rate 
of  interest  than  six  per  cent,  per  annum  when  no  rate  is 
named  in  the  obligation  or  a  greater  rate  than  eight  per 
cent,  when  the  rate  is  named,  the  interest  shall  not  be  recov- 
erable at  law."     Bat.  Rev.  Ch.  114. 
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When  the  bond  in  suit  was  executed  the  law  had  under- 
gone a  change  and  it  was  declared  that  "  all  bonds,  contacts 
and  assurances  whatsoever  for  the  payment  of  any  principal 
or  money  to  be  lent  or  covenanted  to  be  performed  upon  or 
for  any  usury  whereupon  or  whereby  there  shall  be  reserved 
or  taken  above  the  rate  of  six  dollars  or  eight  dollars  on  the 
hundred  as  aforesaid  shall  be  void,"  &c.  Acts  1874-'75, 
ch.  84. 

This  statute  which  went  into  effect  on  March  24, 1875,  de- 
clares in  express  terms  (unnecessarily,  perhaps,  but  to  avoid 
misinterpretation)  that  it  shall  not  "apply  to  any  existing 
contract,"  but  it  is  applicable  to  the  last  security  taken  in 
December  of  that  year. 

In  our  opinion,  the  sum  entering  into  the  note  of  Febru- 
ary 18, 1875,  above  the  principal  and  legal  interest  then  due 
on  the  former  note  is  usurious,  and  under  the  law  was  not 
recoverable,  and  so  much  of  that  sum,  as  being  unpaid,  en- 
ters into  the  bond  in  suit  is  not  recoverable,  the  interest, 
however,  paid  on  the  second  note  must,  so  far  as  it  partakes 
of  the  usurious  sum  be  eliminated  and  not  be  counted  in 
the  reduction,  because,  though  not  recoverable,  it  has  been 
paid.     Bank  v.  Lutterloh,  81  N.  C,  142. 

That  the  second  note  is  usurious  to  the  extent  specified  by 
the  incorporating  into  it  a  sum  exceeding  what  was  due  on 
that  of  which  it  is  a  renewal,  is  sustained  by  both  reason  and 
authority.  There  is  no  essential  difference  in  taking  the 
usury  by  discounting  and  inserting  in  it  a  larger  sum  than 
is  legally  due.  In  either  case  the  contract  has  the  taint. 
Ehringhaus  v.  Ford,  3  Ired.,  522;  Dawson  v.  Taylor^  6  Ired., 
^25;  Commissioners  v.  Railroad^  77  N.  C,  289. 

This  result  of  course,  pre-supposes  an  intent  to  take  more 
than  the  law  allows,  for  forbearance  in  making  a  loan  and 
not  to  the  case  of  a  mistake  made  in  calculating  the  sum 
due,  when  no  such  intent  exists. 


SEPTEMBER  TERM,  1888.  103 


GWATHNEY  V,   SaVAGK. 


But  the  last  instrument  is  rendered  void  by  the  statute 
compelling  the  creditor  to  fall  back  on  the  preceding  note, 
ignoring  the  existence  of  the  other,  except  as  showing  pay- 
ment upon  the  indebtedness. 

TheplaintiflF  may  recover  on  this,  upon  the  authority  of 
Jlouniree  v.  Brinson,  98  N.  C,  107,  to  which  the  pleadings 
may,  by  amendment,  be  made  to  conform  in  the  Court  be- 
low. 

There  is,  therefore,  error,  in  the  ruling,  and  the  judgment 
must  be  set  kside  in  order  that  upon  the  basis  of  this  opin- 
ion the  legal  sum  recoverable,  if  any,  may  be  ascertained 
Mid  judgment  given  accordingly. 

Error. 


0.  W.  GWATHNEY  et.   al.   v.   GEORGE  A.  SAVAGE  and  F.  M. 

GARRETT. 

AUomeyand  Client — Excusable  Negligence— Judgment — When 

Vacated. 

Where  the  defendant,  residing  in  a  county  of  the  State  distant  from 
that  in  which  the  action  was  pending,  retained  an  attorney,  who 
practiced  in  the  Courts  where  the  suit  was,  to  represent  him,  and 
fomished  him  with  the  facts  necessary  for  his  answer,  but  the 
attorney  failed  to  make  the  proper  defences,  or  notify  defendant 
that  his  presence  was  necessary,  by  reason  of  which,  judgment 
for  want  of  answer  was  rendered,  and  this  was  not  communicated 
to  defendant  for  some  time  afterwards;  Heldy  that  the  neglect 
was  that  of  the  attorney  and  not  of  the  client,  and  the  latter  was 
entitled  to  have  the  judgment  set  aside. 

This  is  an  appeal  from  a  judgment  of  Graves^  J.,  ren- 
dered at  Spring  Term,  1888,  of  Halifax  Superior  Court, 
aetting  aside  for  excusable  neglect  a  judgment  theretofore 
rendered  in  the  cause. 
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The  action  in  which  the  judgment,  which  the  defendant 
Garrett  moves  to  have  set  aside  was  rendered,  was  institu- 
tuted  by  the  plaintiffs  to  foreclose  the  defendant  Savage  of 
the  equity  of  redemption  in  certain  lands  conveyed  by  him 
to  secure  the  payment  of  the  debts  to  the  plaintiff  men- 
tioned in  the  complaint. 

The  following  summary  of  facts  as  found  by  the  Court 
will  be  sufficient  to  present  the  question  raised  by  the  ap- 
peal : 

The  defendant  Garrett  is  now,  and  has  been,  since  Jan- 
uary 1,  18S(S,  a  resident  of  Little  Rock,  Ark.  In  Jan- 
uary, 1870,  he,  as  trustee  for  his  wife  and  C.  W.  Gar- 
rett, conveyed  to  the  defendant  Savage  the  land  men- 
tioned in  the  pleading  and  took,  in  consideration  therefor, 
eleven  notes  payable  to  C.  W.  Garrett,  in  cotton,  the  cotton 
for  the  first  note  to  be  delivered  on  the  1st  of  December, 
1870,  and  that  for  the  other  ten  notes  to  be  delivered  on  the 
1st  of  December  of  each  of  the  following  ten  years;  and 
eleven  notes  payable  to  T.  M.  Garrett,  trustee,  Ac,  to  be  paid 
in  cotton  on  the  same  dates  as  the  notes  to  C.  W.  Garrett.  To 
secure  the  payment  of  these  notes  the  defendant  Savage  exe- 
cuted a  deed  of  trust  to  T.  M.  Garrett,  trustee,  on  the  said 
land,  with  j)0wer  of  sale  in  default  of  the  payment  of  any 
one  of  said  notes.     The  deed  was  duly  registered. 

On  the  1st  of  December,  1882,  the  defendant  Garrett,  hav- 
ing become  the  owner  of  all  the  notes  secured  by  the  trust, 
and  the  said  Savage  having  made  default  in  the  payment  of 
the  notes  falling  due  in  1879,  1880  and  1882,  the  said  Gar- 
rett agreed  to  grant  an  extension  of  said  notes  (payable  in 
cotton)  and  in  lieu  thereof  took  three  notes  for  $212.80,  pay- 
able respectively  December  1,  1887,  1888  and  1889,  and  to 
secure  tlie  same  the  said  Savage  on  the  same  day  executed 
to  Garrett  the  mortgage  deed  set  out  in  the  complaint. 

After  the  institution  of  this  action  the  defendant  Garrett 
employed  James  E.  O'Hara,  an  attorney,  practicing  in  said 
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Court,  to  defend  his  interest  in  said  action;  and  sent  to  him 
during  May  Term,  1887,  by  the  hand  of  L.  Vinson  (hisson- 
iu-law)  the  unpaid  cotton  notes  and  the  money  notes,  and 
the  said  Vinson  handed  to  tht-said  O'Hura,  with  said  notes, 
a  statement  of  the  amount  due  on  the  cotton  notes  and 
money  notes,  with  a  reference  to  both  mortgages  or  deeds  in 
trust  securing  the  same,  and  also  letters  from  Savage  to  Gar- 
rett, and  the  original  mortgage  of  December  1,  18S2,  which 
described  the  other  mortgage. 

The  defendant  Garrett  was  then  living  in  Cumberland 
County,  N.  C,  and  did  not  visit  Halifax  in  several  months 
thereafter.  O'Hara  asked  for  time  to  file  an  answer,  which 
was  refused,  and  the  plain  tiff^s  counsel  moved  for  judgment, 
which  was  also  refused,  with  the  statement  that  defendant 
had  the  whole  term  to  answer.  O'Hara  then  filed  an  un- 
verified answer  (the  complaint  was  verified),  admitting  all 
the  allegations  of  the  complaint,  except  as  to  the  payment 
of  interest.  O'Hara  had  no  consultation  with  Vinson  about 
the  case,  except  that  Vinson,  when  he  handed  him  the  pa- 
pers, asked  him  to  represent  Garrett  in  the  cause,  and  the 
answer  was  filed  by  O'Hara,  with  the  papers  before  him, 
without  further  assistance  from  his  client,  and  without  op- 
portunity to  confer  with  him  during  the  time. 

On  the  26th  of  September,  1887,  O'Hara,  in  reply  to  a  letter 
of  inquiry  from  Garrett,  among  other  things,  said :  "  I  claim 
interest  for  your  entire  debt,  which  have  (has)  been  conceded 
by  Gwathney  &  Co.  They,  G.  &  W  ,  will  move  for  execu- 
tion on  this  judgment  on  the  3  Monday  in  next  month." 

OnthelOth  of  December,  1887,  he  wrote,  in  reply  to  a  letter 
fromGanrett:  "  I  beg  to  state  that,  at  the  last  term  of  the 
fourt,  Gwathney  &  Co.  recovered  judgment  (against)  Savage 
for  their  debt,  and  judgment  was  accordingly  taken — first, 
your  debt  to  be  paid  out  of  power  of  sale,  after  that  Gwath- 
ney &  Co.  *  *  ♦  Savage  is  confident  that  he  will  be 
to  pay  your  note  passed  due,  and  accrued  interest,  and 
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also  satisfy  the  G'/s  debt  within  the  seventy  days.  His  at- 
torneys tell  me  they  have  arranged  to  raise  the  money/' 

On  December  19, 1887, 0'Hara  wrote  to  Garrett  as  follows  : 
"  In  reply  to  yours  of  the  lj5th  inst.,  I  beg  to  state  that  I  in- 
tended to  say,  that  your  secured  debts  against  Savage,  with 
all  accrued  interest,  must  be  paid  before  Gwathney  &  Co.  could 
come  in,  and  that  I  had  so  stated." 

"  Garrett  did  not  come  to  November  Term  of  the  Court, 
and  judgment  was  rendered  against  him  for  want  of  an  an- 
swer at  said  term.  The  said  O'Hara  is  insolvent.  Garrett 
never  received  any  notice  of  the  provision  of  the  judgment 
till  after  January  Term,  1888,  of  the  Court,  viz.:  about  Feb- 
ruary 2,  1888.  Said  attorney  never  called  upon  him  to  verify 
any  answer,  and  he  never  saw  the  unverified  answer  placed 
on  the  files,  nor  did  he  ever  see  the  other  pleadings,  or  know 
of  the  filing  of  an  unverified  answer. 

There  is  due  on  said  cotton  notes  about  $1,300.00  or 
$1,400.00.  [This  finding  is  provisional,  for  the  purpose  of 
this  motion,  only.] 

The  mortgage  from  said  Savage  to  W.  W.  Gwathney  &  Co. 
was  given  27  January,  1885,  and  duly  recorded." 

Upon  the  facts  found,  it  was  ordered  and  adjudged,  that 
the  judgment  against  the  defendant  Garrett  be  set  aside  for 
the  excusable  neglect  of  said  Garrett,  and  that  he  be  allowed  to 
answer,  subject  to  the  limitations  contained  in  the  judgment. 

Mr.  T.  K  Hill,  for  the  plaintiffs. 
Mr.  R.  0.  Burton,  for  the  defendants. 

Davis,  J.,  (after  stating  the  case.)  The  defendant  Garrett 
had  employed  an  attorney  practicing  in  the  Courts  of  Hali- 
fax ;  he  had  furnished  his  said  attorney  with  the  facts  ma- 
terial for  his  answer,  and  he  had  reason  to  suppose  that,  with 
the  facts  before  him,  his  attorney  would  not  neglect  to  put 
in  an  answer  and  protect  his  interest.  The  complaint  was 
verified,  and  no  verified  answer  was  put  in.    This  was  neg- 
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lectr-whose  neglect  was  it  ?  Was  it  the  neglect  of  the  de- 
fendant, and  if  so,  was  it  excusable  ? 

The  plaintiff  says  that  it  was  the  daty  of  the  defendant  to 
have  been  at  Court,  and  that  it  was  his  neglect,  and  inex- 
cusable. The  defendant  lived  in  a  distant  part  of  the  State; 
he  had  employed  an  attorney,  duly  licensed  to  practice  in 
&e  Courts ;  furnished  him  with  all  the  data  necessary  to 
protect  his  rights  and  interests  in  the  action,  and  he  was 
presumed  not  to  know  himself  what  answer  to  make  or  how 
to  make  it ;  but  he  had  a  right  to  assume  that  his  attorney 
would  not  neglect  to  file  his  answer  and  protect  his  interests, 
aod  to  inform  him  if  it  was  necessary  to  make  any  affidavit 
verifying  the  same. 

The  distinction  between  the  neglect  of  parties  to  an  action 
and  the  neglect  of  counsel  is  recognized  in  our  Courts,  and 
except  in  those  cases  in  which  there  is  a  neglect  or  failure 
of  counsel  to  do  those  things  which  properly  pertain  to  clients 
and  not  to  counsel,  and  in  which  the  attorney  is  made  to  act 
as  the  agent  of  the  client,  to  perform  some  act  which  should 
be  attended  to  by  him,  the  client  is  held  to  be  excusable  for 
ihen^lectof  the  attorney  to  do  those  things  which  the  duty 
of  his  office  of  attorney  requires.  'It  was  the  duty  of  the  at- 
torney to  file  the  defendant's  answer;  if  it  required  verifica- 
tion, as  it  did,  it  was  his  duty  to  inform  his  client  of  the 
&cl 

The  client  is  not  presumed  to  know  what  is  necessary. 

"When  he  employs  counsel  and  communicates  the  merits 
of  his  case  to  such  counsel,  and  the  counsel  is  negligent,  it 
is  excusable  on  the  part  of  the  client,  who  may  reasonably 
rely  upon  the  counsel's  doing  what  may  be  necessary  on  his 
behalf."    Whitson  v.  RaUroad,  95  N.  C,  385. 

The  distinction  between  neglect  of  counsel  taken  in  Oriel 
V.  Vernon^  65  N.  C,  76,  has  been  followed  by  a  number  of 
eases  since,  and  may  be  regarded  as  settled.  Ellington  v. 
Vkker,  87  N.  C,  14,  and  the  cases  there  cited. 
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In  the  case  before  us  the  neglect  was  that  of  the  counsel, 
and  we  concur  in  the  ruling  of  his  Honor  below,  that  it  was 
excusable  neglect  on  the  part  of  the  defendant. 

The  counsel  for  the  appellee  Garrett  moved  to  dismiss  the 
appeal,  "  upon  the  ground  that  the  undertaking  on  appeal 
was  not  filed  in  the  time  prescribed  by  law." 

It  appeared  from  the  record  that  the  motion  to  set  aside  the 
judgment  was  heard  by  consent  at  the  April  Term  .of  North- 
ampton Court.  It  also  appeared  from  the  record  that  the 
case  on  appeal  was  filed  on  the  25th  of  May,  1888,  and  that 
the  appeal  bond  was  filed  on  the  same  dfty.  The  counsel  for 
appellant  filed  an  affidavit,  in  which  he  makes  oath,  "that 
the  facts  were  found  and  the  amount  of  the  appeal  bond 
fixed  by  the  Judge  on  the  25th  of  May,  1888,  and  thereafter, 
on  the  same  day,  the  bond  was  executed  and  filed  " 

By  consent,  the  motion  was  heard  at  Northampton  Court. 
It  does  not  appear  from  the  record,  on  what  day  the  judg- 
ment was  filed,  but  the  case  on  appeal  was  filed  on  the  25th 
of  May,  and  the  appeal  bond  filed  on  the  same  day,  and,  as 
we  find  upon  the  affidavit  of  Mr.  Hill,  on  the  same  day  the 
facts  were  found  and  the  amount  of  the  bond  was  fixed  by 
the  Judge.  The  motion  was  heard  and  the  judgment  ren- 
dered out  of  term,  by  consent,  and  the  bond  was  filed  within 
ten  days  after  notice  thereof  The  motion  to  dismiss  cannot 
be  allowed. 

Affirmed. 
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THE  STATE  on  the  relation  of  THE  COMMISSIONERS  of  the  TOWN 
of  WARRENTON  v.  SAMCTEL  P.  ARRINGTON  and  WILLIAM 
A  JENKINS. 

Official  Bonds — Parties — Demurrer — Estoppel. 

i.  Relators  in  actions  upon  official  bonds  are  the  real  plaintiffs  and  mis- 
calling them  will  not  impair  their  right  to  recover  when  it  is 
patent  from  the  pleadings  that  they  have  a  good  cause  of  action. 

2.  The  misjoinder  of  parties  plaintiff  is  not  fatal  to  the  action,  as  judg- 
ment may  be  rendered  for  those  who  are  entitled  to  it. 

8.  Tlie  obligors  in  an  official  bond  made  payable,  in  terms,  to  the  person 
for  whose  benefit  it  is  required,  cannot,  when  sued  for  a  breach 
thereof,  be  heard  to  say  that  it  cannot  be  enforced  because  not 
executed  to  the  State. 

This  is  a  civil  action  which  was  tried  before  Graves,  J., 
upon  complaint  and  demurrer,  at  Spring  Term,  1888,  of 
Warren  Superior  Court. 

The  summons  issued  and  served  upon  the  defendant  calls 
upon  them  "  to  answer  the  complaint  of  the  State  of  North 
Carolina  ex  rd  the  Commissioners  of  the  Town  of  Warren- 
ton  which  will  be  filed  in  the  clerk's  office,"  &c.,  and  at  the 
leinrn  term  the  complaint  was  filed,  alleging  in  substance : 

That  James  S.  Boyd,  who  died  in  Warren  county  on  the 
-  day  of  August,  1887,  was  duly  elected  by  the  Board  of 
Commissioners  of  the  town  of  Warrenton,  in  the  county  of 
Warren,  Constable  of  said  town,  on  the  14th  of  June,  1880, 
to  fill  the  unexpired  term  of  J.  J.  Loughlin,  who  Lad  been 
elected  Constable  of  the  said  town  of  Warrenton  on  the  first 
Thursday  in  May,  188H,  the  said  term  to  continue  until  the 
first  Thursday  in  May,  1887  ;  and  on  the  3d  day  of  July, 
1886.  the  said  Boyd  duly  qualified,  and  filed  his  bond  as 
Constable,  with  the  defendants  Arrington  and  Jenkins  as 
sureties,  with  the  Board  of  Commissioners  of  said  town,  and 
the  same  was  accepted  by  them;  that  the  bond,  payable  to 
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the  the  town  of  Warrenton  in  the  sum  of  twelve  hundred 
and  fifty  dollars,  was  for  the  faithful  collection  of  and 
accounting  for  the  taxes  of  the  town  of  Warrenton,  and  the 
full  performance  of  his  duties  as  Constable  aforesaid,  during 
his  term  of  office,  or  his  continuance  therein ;  that  after  the 
execution  of  the  bond  a  copy  of  the  tax  lists  of  the  town  of 
Warrenton,  made  out  and  assessed  in  all  respects  according 
to  law,  levied  for  the  year  1886,  was  delivered  to  the 
said  Boyd,  Constable^  as  aforesaid,  for  collection,  and  he  re- 
ceived the  same  for  that  purpose ;  that  the  said  Boyd,  Con- 
stable, was  by  law  compelled  and  required  to  settle  with  and 
pay  over  to  the  Treasurer  of  said  town  of  Warrenton,  what- 
ever of  said  taxes  were  unpaid  by  him,  and  which  he  had 
collected,  or  ought  to  have  collected,  on  the  tax  lists  in  his 
hands,  on  the  first  Monday  in  February,  1887,  less  the 
amounts  to  be  allowed  him  by  the  Commissioners  of  said 
town  for  insolvents  and  errors;  that  Boyd  failed  and  refused 
to  settle  with  the  Treasurer,  and  failed  and  refused  to  pay 
to  him  a  large  amount  of  said  taxes  due  at  that  time  and 
unpaid  by  him,  which  he  ought  to  have  collected  and  paid 
over  as  aforesaid,  and  that  he  did  not  pay  the  same  up  to 
the  time  of  his  death,  but  continued  to  refuse  so  to  do; 
wherefore,  the  plaintiffs  demand  judgment  against  the  said 
defendants  for  the  sum  of  $1,250,  the  whole  penalty  of  the 
bond,  that  being  the  amount  of  the  penalty  of  the- bond, 
and  being  less  than  the  defalcation  of  their  principal,  the 
said  James  S.  Boyd,  Constable  as  aforesaid,  and  interest  and 
costs. 

The  bond  sued  on  is  in  this  form  : 


Know  all  men  by  these  presents,  that  we,  James  S.  Boyd, 
S.  P.  Arrington  and  W.  A.  Jenkins,  are  held  and  firmly 
bound  unto  the  corporation  of  the  town  of  Warrenton  in 
the  sum  of  twelve!  hundred  and  fifty  dollars  ($1,250),  to  the 
payment  thereof  well  and  truly  to  be  made,  we  bind  our- 
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sdves  jointly  and  severally,  our  heirs,  executors  and  ad- 
ministrators, firmly  by  these  presents,  signed  and  sealed  this 
25th  day  of  June,  A.  D.  1886. 

The  condition  of  the  above  obligation  is  such  that,  whereas 
the  above  bounden  James  S.  Boyd  was,  on  the  14th  day  of 
June,  1886,  duly  elected  Constable  in  and  for  the  town  of 
Warrenton,  in  said  county  of  Warren,  to  take  effect  from 
the  3d  day  of  July,  1886,  to  fill  the  unexpired  time  of  J.  J. 
Loughlin,  who  resigned,  to  take  effect  from  the  3d  day  of 
July,  1886.  Now,  if  the  said  James  S.  Boyd,  as  Constable* 
diall  well  and  truly  and  diligently  collect  the  taxes  which 
may  be  levied  by  the  proper  authorities  of  said  town,  and 
which  may  be  placed  in  his  hands  for  collection  during  his 
said  term  of  office,  and  shall  truly  and  faithfully  pay  over 
the  amount  or  amounts  collected  by  him  according  to  law, 
and  shall  in  every  respect  faithfully  and  fully  perform  and 
discharge  all  of  the  duties  as  Constable  aforesaid  during  his 
term  of  office  or  continuance  therein,  then  the  above  obliga- 
tion to  be  void  and  of  no  effect ;  otherwise  to  remain  in  full 
force  and  effect. 

James  S.  Boyd.       [Seal.] 
S.  P.  Arrington.    [Seal.] 
W.  A.  Jenkins.       [Seal.] 
Witness : 
J.  Gray  McCandish. 

The  defendants  demurred  to  the  complaint,  and  alleged 
as  causes  of  demurrer,  first,  "  that  the  relators  are  not  proper 
parties  to  the  suit  as  it  appears  upon  the  face  thereof;  that 
the  bond  sued  on  was  not  executed  to  and  payable  to  the 
State  of  North  Carolina  ;"  and  second,  "  that  it  does  not  ap- 
pear upon  the  face  of  the  complaint  that  said  bond  was 
restored  in  the  ofiice  of  Register  of  Deeds." 

The  Court,  after  hearing  argument  upon  the  questions  of 
law  presented,   rendered  judgment  overruling  the  second 
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cause  of  demurrer  assigned,  and  sustaining  the  first  cause 
of  demurrer  assigned  ;  that  the  defendants  go  without  day 
and  that  they  recover  their  costs  of  suit  against  plaintiff. 
From  which  judgment  the  plaintiff*  appealed. 

Mr.  R.  H.  Battle,  for  the  plaintiff. 
Mr.  J.  B.  Baichelor  for  the  defendants. 


Smith,  C.  J.  If  the  complaint  be  considered  apart  from 
the  process  and  its  heading,  it  will  be  seen  that  a  cause  of 
action  is  set  out  in  favor  of  the  commissioners  of  the  town 
of  Warrenton,  or  of  the  town  itself,  which  they  represent, 
and  none  in  favor  of  the  State.  It  is  true,  that  in  the  pro- 
cess they  appear  as  relators  prosecuting  in  the  name  of  the 
State,  as  upon  an  obligation  incurred  to  it,  as  they  do  in  the 
caption  to  their  complaint,  nevertheless,  they  are  present  in 
the  complaint — which  is  the  foundation  of  the  action  alone 
to  be  answered — as  plaintiffs  in  their  official  capacity,  and 
representing  the  obligee,  the  town  itself,  as  sole  prosecutors 
of  the  action,  and  in  which  the  State  is  shown  to  have  no 
legal  interest. 

In  State  ex.  rel.  Cox  v.  Peebles,  67  N.  C,  97,  the  caption  fol- 
lowing the  summons  was,  "State  on  relation  of  W.  R,  Cox, 
Solicitor,  v.  Nicholas  Peebles,  Edmund  Jacobs  and  others,"  and 
the  action  was  upon  a  guardian  bond,  to  recover  the  estate 
of  infants,  and  it  was  objected  that  the  relator  should  be  the 
infants  for  whom  the  Solicitor  was  prosecuting  the  suit,  and 
who  could  not  properly  himself,  be  a  relator. 

The  Court,  after  over- ruling  the  objection  as  coming  too 
late  after  judgment,  and  remarking,  that  if  taken  in  apt 
time  "  his  Honor  would  have  allowed  an  amendment  bad 
he  deemed  it  necessary,"  concluded  the  opinion  in  these 
words:  *'  But  the  Court  is  of  the  opinion  that  the  action  is 
properly  brought,  as  the  complaint  shows,  that  notwithstxindivg 
the  caption,  it  is  really  in  the  name  of  the  wards,  against  their 
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kiie  guardian  and  his  sureties  on  the  guardian  bond."  This  rul- 
ing shows  that  to  find  the  parties  plaintiff  the  complaint 
may  be  looked  into,  and  those  aie  relators  who  appear 
therein  to  be  entitled  to  maintain  the  action  upon  the  cause 
of  action  set  out. 

Relators  are  those  for  whose  benefit  suit  is  brought  on  an 
official  bond,  and  are  substantially  the  plaintiffs  demanding 
relief,  and  the  miscalling  them  cannot  impair  their  right  to 
recover,  when  this  is  patent  upon  the  complaint.  The  State 
is  not  a  proper  party  (o  the  suit,  and  it  has  been  decided, 
contrary  to  the  former  practice,  that  under  the  Code  system 
the  joining  improper  parties  with  the  plaintiff  is  a  harmless 
error,  as  judgment  may  be  rendered  in  favor  of  such  as  are 
entitled,  and  therefore  the  proceeding  is  not  vitiated.  Green 
v.  Green,  G9  N.  C;  394;  Burns  v.  Ashworth,  72  N.  (1,  496. 

Moreover,  the  demurrer  is  insufficient  in  form,  and  does 
not  properly  raise  the  question  argued  before  us.  It  assigns 
as  the  ground  thereof,  that  the  relators,  suing  on  behalf  of 
the  town,  **  are  not  proper  parties  to  this  suit,"  while  it  is 
plain  that  they  (or  the  town)  are  the  only  proper  parties  to 
maintain  the  action,  not  as  relators,  but  in  their  own  right, 
and  the  ^te  is  an  improper  party,  and  this  for  the  reason 
given  in  the  demurrer  that  the  bond  "  was  not  executed  to 
and  payable  to  the  State."  If  the  Slate  were  not  the  ob- 
ligee, and  the  complaint  averred  that  it  was,  the  variance 
between  the  allegation  and  proof  would  be  fatal  at  the  trial. 

We  do  not  understand  it  to  be  contended  that  the  bond  is 
a  nullity,  and  no  recovery  could  be  effected  in  an  action 
brought  to  enforce  its  provisions  by  the  obligee. 

We  do  not  propose  to  pursue  the  discussion  of  the  point, 
because  it  is  not  necessary  in  disposing  of  the  ruling  brought 
np  for  review,  further  than  to  say,  that  no  reason  occurs  to 
08  for  refusing  to  enforce  such  a  bond  in  a  suit  at  the  in- 
stance of  the  present  obligee,  the  town,  which,  acting  in  a 
101—8 
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public  capacity,  has  taken  a  security  for  the  faithful  dis- 
charge of  the  trust  assumed  by  the  principal  obligor,  on  an 
appointment  legally  conferred. 

It  would  be  a  strange  result  if  the  defendants,  accepting 
what  has  been  done,  and  by  becoming  sureties  enabling  their 
principal  to  collect  taxes  under  the  conferred  office,  could 
disown  what  has  been  done  and  exonerate  themselves  from 
all  liability  upon  their  obligation. 

We  must  overrule  the  demurrer  for  the  reasons  stated,  and 
suggest  to  the  Court  below,  when  the  cause  is  again  taken  up 
for  action  under  this  opinion,  if  deemed  necessary,  such 
amendment  merelv  be  made  as  will  make  the  record  self- 
consistent  and  harmonious  in  its  several  parts. 

The  judgment  must  be  reversed,  and  the  cause  proceed  in 
the  Superior  Court  of  Warren. 

Error. 


B.  H.    VESTER.  admV,  cum  testamento  annexe,  of  CALVIN  COL- 
LINS v.  SIMON  COLLINS. 

Witness — Dei'ise — Transaction    with   Deceased    Persons — Evi- 
dence. 


1.  One  who  attests  a  will  as  a  subscribing  witness  is  not  made  incom- 
petent to  testify  to  the  execution  thereof,  by  reason  of  the  fact 
that  he  is  a  devisee  or  legatee. 

•2.  An  executor  or  administrator  cum  testamento  annexe,  who  is  also  a 
subscribing  witness  to  a  will,  is  competent  to  testify  to  the  execu- 
tion thereof;  and  the  same  rule  applies  to  one  who  was  compe- 
tent at  the  time  of  the  making  of  the  will,  but  subsequently  ac- 
quired an  interest  therein. 

3.  The  act  of  attesting  the  execution  of  a  will  is  not  such  a  •*  personal 
transaction  "  with  the  deceased  as  is  contemplated  in  the  prohibi- 
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tioD  contained  in  Sec.  590  of  The  Code.     Such  witnesses  are  the 
witnesses  of  the  law,  not  of  the  parties. 

4.  Where  a  will  was  attacked  upon  the  ground  of  undue  influence  of 
the  wife  and  sole  devisee,  and  evidence  was  offered  by  the  cavea- 
tors of  declarations  by  the  testator  that  he  did  not  intend  any  of 
her  family  to  have  any  part  of  his  estate:  Held^  that  it  was  com- 
petent to  prove,  in  reply,  the  kind  relations  existing  between  the 
deceased  and  his  wife,  and  that  she  had  permitted  him  to  use  a 
fund  which  belonged  to  her. 

This  is  an  issue  drvlsavit  vel  nox,  tried  before  Avery,  J,, 
at  Spring  Term,  1888,  of  the  Superior  Court  of  Nash 
County. 

The  issue  was  found  in  favor  of  the  propounders,  and 
from  the  judgment  thereon  declaring  the  will  duly  execu- 
ted and  ordering  it  to  be  recorded,  the  caveator  appealed. 

A  paper  writing  or  script  purporting  to  be  the  last  will 
of  Calvin  Ck)llins,  bearing  date  September  24th,  1859,  and  in 
form  to  pass  his  estate,  was,  after  his  death  and  in  the  month 
of  March,  1385,  exhibited  in  the  Probate  Court  by  his  widow 
Nancy  Collins,  nominated  sole  executrix,  and  to  whom  his 
estate  was  given,  and  there  proved  ex  parte.  On  October  31 
of  the  same  year  a  caveat  thereto  was  entered  by  Simon 
Collins, a  brother,  and  one  of  the  next  of  kin  of  the  deceased, 
whereupon  such  further  proceedings  were  had  that  an  issue  as 
to  the  validity  of  the  instrument  was  drawn  up  and  sent  to 
the  Superior  Court  for  trial  before  a  jury  in  the  following 
form  : 

Is  the  paper  writing  mentioned  in  the  pleadings  and  of- 
fered for  probate  and  every  part  thereof  the  last  will  and 
testament  of  Calvin  Collins? 

While  the  proceeding  was  pending  the  executrix  died  in- 
testate and  B.  H.  Vester,  her  brother  and  one  of  her  next  of 
kin  and  heirs  at  law,  took  out  letters  of  administration  cum 
k^mento  annexOy  on  the  testator's  estate,  and  in  both  his  rep- 
resentative and  personal  capacity,  became  a  party  pro- 
pounder  to  carry  on  the  suit  in  her  place. 
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Upon  the  trial,  the  said  B.  H.  Vester,  who,  on  the  death  of 
his  sister  became  entitled  to  a  distributive  share  in  her  estate, 
enlarged  by  that  given  her  in  the  contested  will,  though  he 
was  both  a  propounder  and  subscribing  witness,  was  exam- 
ined as  a  witness  on  his  own  behalf,  and  it  was  proposed  to 
prove  by  him  the  due  and  sufficient  execution  of  the  will, 
when  the  caveators  interposed  an  objection  to  the  hearing  of 
the  testimony,  upon  the  ground  that  it  related  to  "a  personal 
transaction  "  between  the  witness  and  the  deceased,  and  was 
inadmissible  under  section  590  of  TJie  Code,  The  objection 
was  overruled  and  the  witness  permitted  to  testify,  to  which 
the  caveators  except.  A  similar  objection  was  made  to  the 
testimony  of  the  other  subscribing  witness  and  disposed  of 
by  a  like  ruling;  the  only  difference  between  the  relations 
of  the  witnesses  to  the  subject  matter  being  that  the  former, 
as  representative  of  the  executrix,  was,  in  this  capacity,  also 
a  party  to  the  proceeding,  taking  her  place  as  a  propounder 
of  the  testamentary  script,  so  that  a  single  ruling  upon  the 
point  disposes  of  both  exceptions. 

Mr.  Jacob  Battle  for  the  propounder. 
Mr,  E.  C.  Smith  for  the  caveator. 


Smith,  C.  J.,  (after  stating  the  case.)  The  present  statute 
unlike  that  in  force  under  the  Revised  Statutes,  which  inval- 
idated the  will  unless  it  was  attested  by  at  least  "  two  wit- 
nesses no  one  of  whom  shall  be  interested  in  the  devise  of 
the  lands"  as  a  means  of  transmitting  the  title  therein  to 
the  devisees,  in  such  case,  applying  to  wills  of  both  real  and 
personal  estate,  avoids  only  the  devise  or  bequest  to  such  at- 
testing witness  and  to  his  and  her  wife  and  husband  and 
privies,  and  leaves  the  other  dispositions  made  of  the  testa- 
tor's property  in  unimpaired  force  and  operation.  The  Codcy 
§2147.    The  concluding  clause  of  the  section  in  direct  words 
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declares  "that  such  person  so  attesting  shall  be  admitted  as 
a  witness  to  prove  the  execution  of  such  will  or  the  validity  or 
kvdidity  thereof" 

Before  the  fundamental  change  in  the  law  of  evidence  in- 
troduced by  the  enaqtment  made  in  1866  and  subsequent 
amendments,  among  which  is  that  substantially  embodied  in 
section  590,  it  was  decided  that  one  appointed  executor  and 
propounding  the  will,  though  called  a  plaintiff' to  the  issue, 
could  nevertheless  be  examined  as  a  witness  by  the  caveator 
as  he  could  be  in  support  of  the  script.  Powell  v.  Scoggin,  8 
Jo.,  408.  In  the  opinion  Battle,  Judge,  speaking  for  the 
Court,  uses  this  language :  It  is  said  "  that  to  the  issue  of 
demtvit  vel  non  there  are  strictly  no  parties,  it  being  in  the 
nature  of  a  proceeding  in  rem."  but  it  has  since  been  de- 
clared in  Pepper  v.  Broughtoii,  80  N.  C,  251,  that  the  contes- 
tants and  parties  are  within  the  purview  of  tlie  disqualify- 
ing section. 

For  stronger  reasons  must  executors  and  attesting  wit- 
nesses be  now  allowed  to  testify  since  incapacity,  growing  out 
of  interest,  has  been  entirely  removed  and  parties  to  the  ac- 
tion may  be  heard.  If  then  the  formal  execution  of  the 
will  must  be  proved,  by  the  testimony  of  the  subscribing  wit- 
ness, or  at  least  by  two  of  them  if  there  are  more  than  that 
number,  unless  when,  not  produced  "  are  dead  or  r«  side 
out  of  the  State  or  are  insane  or  otherwise  incompetent  to 
testify,"  Section  2148,  it  might  result  in  a  total  failure  to  es- 
tablish a  well  executed  will,  if  those  who  attest  it  are  ex- 
cluded by  the  general  terms  of  the  disabling  section,  and 
more  especially  because  the  very  purpose  of  the  law  is  to 
secure  this  testimony  to  be  used,  and  which  can  only  be 
♦used  after  the  testator's  death.  If  this  were  not  so  "  the  ob- 
ject of  the  statute,"  in  the  language  of  Battle,  Judge,  deliv- 
ering the  opinion  in  Powell  v.  Scoggin,  supra.,  "  might  always 
be  defeated  by  making  the  person  named  as  executor  a  party 
to  the  issue,  a  result  which  the  courts  are  not  at  liberty  to 
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allow."  The  remark  applies  with  equal  force  to  an  attesting 
witness,  competent  at  the  time,  upon  whom  an  interest  may 
afterwards  devolve,  to  secure  which  he  comes  in  to  continue 
the  prosecution  of  the  cause 

Again,  it  is  more  than  questionable  whether  a  person  pres- 
ent to  witness  an  act  of  testamentary  disposal  of  property, 
and  who  attests  the  act  as  such,  is  a  party  to  such  a 
"transaction"  as  is  contemplated  in  The  Code,  One  may 
prove  a  conversation  between  others  which  he  over-hears  be- 
cause he  is  not  a  [>arty  to  it.  Halliburtmi  v.  Dobson,  65  N. 
C,  88 ;  Gilm(r  v.  McNairy,  m  N.  C,  335 ;  Treadwell  v.  Gra- 
havfiy  88  N.  C,  208.  The  conversation  or  transaction  must 
be  personal  to  fall  within  the  inhibition. 

But  aside  from  this,  we  are  clearly  of  opinion  that  tlie  dis- 
qualifying enactment,  directly  repugnant  to  the  law  requir- 
ing the  presence  of  attesting  witnesses  at  the  trial  of  an  issue 
involving  the  validity  of  the  will  to  prove  its  execution 
when  accessible  and  mentally  able  to  give  evidence,  does  not 
compiehend  this  class  of  witnesses  who  are  denominated 
witnesses  of  the  law  and  not  of  a  party,  and  who  become  such 
to  establish  the  execution  and  validity  of  the  instrument 
necessarily  aftei^  death.  It  would  be  absurd  to  require  persons 
to  attest  a  will  in  order  to  prove  it  when  the  maker  was  dead, 
and  then  reject  the  testimony  because  of  the  death,  under 
another  part  of  the  law,  enacted  at  the  same  time. 

Not  less  untenable  is  the  exception  to  the  admission  of 
evidence  of  the  kind  relations  subsisting  between  the  testa- 
tor and  his  wife,  and  her  permitting  him  to  take  and  use 
the  sum  of  $500,  coming  to  her  from  the  estate  of  a  deceased 
brother,  as  tending  to  account  for  his  giving  his  entire  estate 
to  her  in  answer  to  proof  of  declarations  of  the  deceased,* 
made  after  the  execution  of  the  will,  that  he  did  not  intend 
that  any  of  the  Vester  family  (his  wife  being  one  of  them) 
should  have  any  of  his  property,  and  that  he  would  prefer 
to  see  it  burned  up  rather  than  fall  into  their  hands. 
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^t  was  also  appropriate  to  repel  the  inference  drawn  from 
tne  disparity  in  their  ag^s  that  it  was  an  unnatural  donation 
*Da  which  was  pressed  in  the  argument  for  the  caveators. 

There  is  no  error  and  the  judgment  must  be  affimed,  and 
it  is  so  ordered. 

AflBrmed. 


I.  I.  FULLER  V.  EMMA  FOX,  Ex'x  of  WM.  FOX. 

Evidence — Handwriting ~  SuhmUting  Papers  to  Jury. 

'  findence  as  to  handwriting,  founded  on  a  comparison  of  hands,  is 
inadmissible. 

'  ^'  i*  not  competent,  upon  an  issue  involving  the  genuineness  of  a  paper 
writing,  to  submit  others,  proved  or  admitted  to  be  genuine,  to 
the  inspection  of  the  jury  for  purpose  of  comparison. 

*  Yate^v,  Yaies.  76  N.  C,  142,  is  commented  upon  and  distinguished. 

Civil  ACTION,  tried  before  A  very ,  /,  at  September  Term, 
1888,  of  the  Superior  Court  of  Vance  County. 

The  plaintiff  alleges  that,  in  18«3,  he  made  a  loan  of  $450 
*^  ".  Fox,  who  executed  his  note  therefor,  as  follows: 

"On  or  before  22  day  of  February,  1887,  I  j)romiso  to  pay 
^11.  Fuller  four  hundred  and  fifty  dollars,  with  eight  per 
cent,  interest,  for  value  received.     Feb.  ID,  1883. 

(Signed)  T.  W.  FINCH.  W.  FOX." 

That  Pox  died  in  1887,  leaving  a  last  will  and  testament, 
^iich  was  duly  proved,  and  the  defendant,  the  executrix 
^in  named,  quali6ed  as  such.  lie  demands  judgment 
for  the  amount  alleged  to  be  due,  with  interest. 

The  defendant  admits  the  death  of  P^ox  ;  that  he  loft  a 
^Un  which  she  is  named  executrix,  and  that  she  quali- 
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more  recent  decisions  in  many  of  the  States  of  the  Union, 
and  with  the  case  of  Yates  v.  Yates,  76  N.  C,  142,  and  that 
the  Court  should  not  withhold  from  the  jury  the  inspection 
of  writing  admitted  or  proved  to  be  genuine,  but  should 
pennit  such  writings  to  be  submitted  to  the  jury  for  the  pur- 
purpose  of  comparison,  and  thus  to  aid  them  in  coming  to  a 
correct  verdict. 

The  law,  as  it  exists  in  the  different  States,  is  not  uniform. 
In  many  of  them  it  has  been  regulated  by  statute,  and  in 
someof  them  it  has  been  made  to  conform  to  the  rule  in- 
sisted on  by  counsel  for  the  defendant.  Rogers  on  Ex- 
pert Testimony,  190.  But  in  most  of  the  States,  and  with 
rare  exception,  where  there  is  no  statutory  regulation  upon 
the  subject,  the  law  is  held  to  be  as  laid  down  by  Gaston,  J.,  in 
Popev.  AdeiVyl  Ired.,  16;  Rogers,  Ex.  Tes.,  192;  Lamson, 
Ex.  and  Op  Ev.,  400. 

It  will  be  found,  upon  examination,  that  in  Powell  v.  Falter, 
59  Vermont,  688,  and  in  most  of  the  cases  relied  on  by  coun- 
sel for  the  defendant,  the  papers  permitted  to  go  to  the  jury 
for  inspection  and  comparison,  were  such  as  were  in  evidence 
in  the  cause  for  other  purposes,  or  such  as  were  first  passed 
upon  by  the  Court  and  adjudged  to  be  genuine. 

We  think  the  case  of  Pope  v.  Askew,  1  Ired.,  16;  Outlaw  v. 
Saigh,  1  Jones,  150 ;  Otey  v.  Hoyt,  3  Jones,  407  ;  Watson  v. 
lkm,1  Jones,  178;  Burton  v.  Wilkes,  06  N.  C,  604,  and  Tut- 
^  V.  Rainey,  98  N.  C,  513,  settle  the  law  in  this  State  to  be 
that  testimony  as  to  handwriting,  founded  on  what  is  prop- 
erly called  a  comparison  of  hands,  is  inadmissible,  and  that 
"a  jury  cannot  decide  by  a  comparison  of  handwriting." 
Jurors  are  not  generally  experts  in  handwriting,  and  such 
evidence,  for  the  many  reasons  given  in  the  cases  cited,  would 
often  tend  to  confuse  and  mislead  them. 

The  case  of  Yates  v.  Yates  is  not  in  conflict  with  these  au- 
thorities. In  that  case  the  witness,  after  examining  the  sig- 
nature of  John  Elber  to  a  deposition,  admitted  to  be  genuine, 
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and  his  signature  as  a  witness  to  the  deed  in  controversy, 
was  permitted  to  give  it  as  his  opinion  that  the  latter  signa- 
was  n(»t  genuine.  The  witness,  as  an  expert,  was  allowed  to 
compare  the  signature  admmitted  to  be  genuine  with  the 
signature  in  dispute,  but  the  pnper  was  not  submitted  to  the 
inspection  of  the  jury,  and  the  comparison  was  not  made  by 
them,  and  though  there  is  a  dictam.  of  Rodman,  J.,  and  a  ref- 
erence to  some  authorities  which  seem  to  sustain  the  position 
of  counsel  for  the  defendant,  the  point  decided  is  in  perfect 
harmony  with  the  authorities  cited. 

In  fact  Judge  Rodman,  in  admitting  the  testimony  sus- 
taining the  ruling  of  the  Judge  below,  says:  "  This  was  per- 
missible under  the  decision  of  Ouilaiv  v.  Hurdle. 

There  is  no  error. 

Affirmed. 


T.  E.  MACE  V.  THE  PROVIDENT  LIFE  ASSOCIATION. 


Con  tract —  Ins u ran  ce — Eviden ce — Fraud —  Issues. 


1.  Issues  are  not  required  to  be  in  any  particular  form,  but  they  should 

be  so  framed  as  to  clearly  present  the  controverted  facts. 

2.  The  submission  of  an  immaterial  issue,  unless  it  can  be  seen  it  misled 

the  jury,  is  not  ground  for  a  new  trial. 

3.  D  made  an  application  for  a  policy  of  insurance  upon  his  life,  three- 

fourths  of  which  was  to  be  payable  to  M,  whom  he  alleged  in  the 
application  to  be  his  first  cousin,  and  the  remainder  to  his  wife. 
Before  delivering  the  policy,  the  company  informed  D  that  M  did 
not  have  an  insurable  interest  in  his  life,  unless  he  was  indebted 
to  M  and  was  dependent  upon  him  for  support,  in  reply  to  which 
the  applicant  wrote,  "M  is  both  a  creditor  and  a  friend,  upon 
whom  I  am  dependent."  Thereupon  the  policy  was  delivered, 
promising  to  pay  "  M,  a  creditor,  $2,250,"  and  the  wife  $750.  The 
«  policy  contained  a  clause  stipulating  that  all  statements  made  in 
the  application  were  deemed  material,  and  if  any  of  them  were 
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false,  or  if  any  material  fact  was  suppressed  the  contract  should 
be  void.  M  was  a  creditor  of  D,  but  the  latter  was  not  dependent 
upon  him.  In  an  action  to  enforce  the  contract  the  company  al- 
leged that  the  policy  was  procured  by  false  and  fraudulent  repre- 
sentations, and  offered  the  letter  of  D,  in  respect  to  his  connection 
with  M,  in  evidence  as  a  part  of  the  contract;  Held,  (1)  That  the 
letter  was  not  a  part  of  the  contract,  but  was  evidence  to  go  the 
jary  upon  the  question  of  fraud;  (2)  M  being  a  creditor  of  D  gave 
him  an  insurable  interest  in  the  former,  and  whether  D  was  de- 
pendent upon  M  became  immaterial,  and  a  false  representation  in 
that  respect  did  not  avoid  the  contract:  (3)  The  opinion  and  belief 
of  an  officer  of  the  company  as  to  the  reasons  which  induced  the 
issuance  of  the  policy  were  irrelevant  and  incompetent. 

CIVIL  ACTION,  tried  before  Graven,  J.,  at  Spring  Term,  1880, 
of  the  Superior  Court  of  Craven  County. 

Misalleged  in  the  complaint,  in  substance,  that  the  de- 
fendant company  is  an  incorporated  Insurance  Company 
doing  business  in  this  State;  that  by  a  policy  of  insurance 
duly  executed,  and  dated  the  7th  day  of  September,  1885, 
upon  the  life  of  G.  W.  Dickinson,  it  contracted,  upon  the 
conditions  and  stipulations  contained  in  the  policy,  to  pay 
in  the  event  of  the  death  of  Dickinson,  the  sum  of  $2,2o0 
to  the  plaiutiflf  and  the  sum  of  $750  to  the  wife  of  the  said 
Dickinson;  that  all  its  stipulations  to  be  performed  by  the 
assured  and  said  G.  W.  Dickinson  have  been  complied  with; 
tiiat  at  the  time  the  policy  was  issued  the  plaintiff  had  an 
insurable  interest  in  the  life  of  said  Dickinson,  which  con- 
tinued till  his  death;  that  he  was  a  creditor  of  Dickinson; 
that  Dickinson  died  in  July,  1886,  and  the  proofs  and  re- 
quirements of  the  policy  in  case  of  death  have  been  fur- 
nished and  complied  with;  that  the  sum  of  $2,250  has  been 
demanded  and  paj'ment  refused. 

The  answer  admits  the  execution  of  the  policy,  but  alleges 
that  the  contract  of  insurance  was  obtained  by  fraud  and 
fiJse representations,  and  is  of  no  binding  force  and  effect; 
denies  that  the  plaintiff  had  any  insurable  interest  in  the 
of  Dickinson,  or  that  he  was  a  creditor;  that  the  stipu- 
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lations  to  be  performed  by  the  plaintiff  and  Dickinson  had 
been  complied  with ;  and  that  the  plaintiff  furnished  the 
proofs  required.  It  admits  the  demand  and  refusal,  and 
alleges  that  nothing  is  duo  by  reason  of  the  frauds  and  mis- 
representations of  plaintiff. 

The  defendant  for  further  answer  sets  out  at  length  the 
conditions  contained  in  the  application  and  policy,  one  of 
which  requires  a  statement  of  the  extent  and  character  of 
the  claimant's  interest  in  the  policy;  another  provides  that 
"if  any  statement  contained  in  the  application  *  *  *  * 
be  in  any  respect  untrue,"  the  policy  shall  be  null  and  void; 
another  provides  that  "  if  there  has  been  any  suppression  or 
omission  of  any  fact  by  the  party  making  this  application, 
or  if  any  untrue  or  fraudulent  allegation  be  contained 
therein,  or  in  the  foregoing  answers  *  *  *  the  policy 
and  membership  made  on  the  faith  of  this  declaration  and 
above  answers  and  proposals  shall  become  null  and  void." 

There  is  a  further  provision  that  the  application  for  the 
policy  is  made  a  part  of  the  contract  of  insurance,  and 
^'each  of  the  statements  made  therein  which,  whether  writ- 
ten by  his  own  hand  or  not,  every  person  accepting  or  ac- 
quiring any  interest  in  this  contract  hereby  adopts  as  their 
own,  admits  to  be  material,  and  warrants  to  be  full  and 
true,  and  to  be  the  onlv  statement  on  which  this  contract 
was  made." 

The  answer  further  alleges  in  substance  that,  in  the  ap- 
plication it  was  represented  that  the  plaintiff  was  the  first 
cousin  of  Dickinson ;  that  the  application  was  refused  on 
that  ground,  aud  in  reply  to  a  letter  of  the  Secretary  of  the 
defendant  to  the  effect  that  the  plaintiff  had  no  insurable 
interest  in  the  life  of  Dickinson  "unless  the  said  Dickinson 
was  indebted  to  the  said  plaintiff  and  dependent  on  him  for 
support,"  the  defendant  by  due  course  of  mail  received  a 
postal  card  of  which  the  following  is  a  copy  : 
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,  Sept.  14,  1865. 
1  my  friend  on 
I  the  application 


..•>K(jE  W.  Dickinson. 

utement  contained  in  said 
ations  contained  in  the  appli- 
.l:that  the  representations  con- 
rie  false  and  made  by  the  plaintiff 
lit  intent,  &c.,  and  that  by  reason  of 
>rutation  the  policy  was  void. 
.    tendered  the  following  issues: 
iiid  insurance  purely  speculative  on  the  part 
•lace? 
.'ill  T.  E.  Mace  furnish  to  the  Insurance  Company  ad- 
.  'iial  proofs  of  said  indebtedness  of  George  W.  Dickinson 
ij  him  as  required  by  said  company  in  addition  to  the  death 
proof? 
III.  Were  the  representations,  in  said  postal  card  con- 
dned,  true  or  false?" 

Which  were  rejected,  and  the  defendant  excepted,  and 
[the  following  were  then  submitted  to  the  jury,  to  which 
[they  responded  as  indicated : 

L  Was  the  deceased,  George  W.  Dickinson,  bo7ia  fide  ih- 
r^ted  to    T.   E.   Mace   at  the  time   said  insurance  was 
ten  out  in  the  sum  of  $2,250,  as  alleged  in  the  complaint?" 
Answer.     Yes. 

II.  Was  the  deceased,  Geo.  W.  Dickinson,  dependent  upon 
I  £,  Mace  for  support  at  the  time  said   insurance   was* 
l*ct€d? 
Answer.     No. 

in.  Did  George  W.  Dickinson  write  the  postal  card  to 
vUch  his  name  is  signed  ? 
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Answer.     No. 

IV.  Who  wrote  the  postal  card  to  the  Provident  Life  In- 
surance Company  signed  George  W.  Dickinson? 

Answer.     T.  E.  Mace. 

V.  Was  the  postal  card  referred  to  written  by  the  author- 
ity of  Geo.  W.  Dickinson,  the  assured? 

Answer.     Yes. 

VI.  Did  the  plaintiff  obtain  the  policy  of  insurance  from 
the  defendant  by  fraud  and  misrepresentation? 

Answer.     No. 

VII.  Did  the  plaintiff  comply  with  the  conditions  of  the 
policy  ? 

Answer.     Yes. 

The  other  material  facts  are  stated  ii\  the  opinion. 
Judgment  being  rendered  upon  this  verdict  for  the  plain- 
tiff, the  defendant  appealed. 

Mr.  W.  M,  Clark,  for  the  plaintiff. 
Mr.  \V.  E.  Clark,  for  the  defendant. 


Davis,  J.,  (after  stating  the  case).  1.  The  rejection  of  the 
issues  tendered  by  the  defendant  presents  the  first  exception 
in  the  record. 

Issues  should  be  so  framed  as  to  present  clearly  and  fairly 
to  the  jury  the  questions  of  fact  controverted,  but  no  particu- 
lar form  is  requisite,  and  every  material  question  raised  by 
the  pleadings  is  presented  in  the  issues  submitted,  and  there 
was  no  error  in  rejecting  those  tendered.  Meredith  v.  Oran- 
berry  Coal  and  Iron  Co.,  99  N.  C,  57G  ;  Cuthbertson  v.  Ins.  Co., 
96  N.  C,  480,  and  cases  there  cited. 

2.  During  the  course  of  the  trial  the  defendant's  counsel 
proposed  to  read  the  postal  carl  referred  to  in  the  pleadings, 
insisting  that  it  was  part  of  the  application,  as  if  incorpora- 
ted the  original  application. 
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His  Honor  refused  to  allow  it  to  be  read  as  a  part  of  the 
contract,  "but  permitted  it  to  be  read  as  evidence,"  and  to 
this  the  defendant  excepted. 

The  application  for  insurance,  which  contains  numerous 
questions  and  answers  and  stipulations  on  the  part  of  the 
applicant,  was  dated  the  2d  day  of  September,  1885,  and 
signed  l»y  Dickinson.  The  answer  to  the  question,  *'  In 
whose  behalf  or  for  whose  benefit  is  the  insurance  to  be  ef- 
fected?" is  "I  to  T.  E.  Mace,  Newbern,  N.  C;  J  to  Amelia 
Dickinson,  Newbern,  N.  C.  *  *  *  Relation  to  the  party  to 
be  insured,  wife  and  first  cousin." 

Following  the  questions  and  answers  is  the  following 
stipulation :  **  It  is  hereby  declared  that  these  are  fair  and 
true  answers  to  the  foregoing  facts,  in  which  there  is  no  sup- 
pression of  known  facts,  and  every  person  whose  name  is 
heret »  subscribed  adopts  as  his  or  her  own,  and  warrants  to 
be  full,  complete  and  true,  and  to  be  the  only  statemt  nts 
given  to  the  association  in  reply  to  its  inquiries,  which  shall 
be  the  basis  of  the  contract  between  the  undersigned  and  the 
Providence  Life  Association." 

The  postal  card  was  dated  September  14,  after  the  appli- 
cation had  been  made  and  signed,  and  was  written  in  an- 
swer to  a  letter  from  the  secretary  of  the  company  in  regard 
to  the  application,  and  it  was  clearly  competent,  upon  the 
questiiin  of  fraud,  as  any  other  declaration  or  statement  as  an 
inducement  to  the  contract  and  tending  to  show  that  the  real 
transaction  would  be,  but  it  was  no  part  of  the  contract.  The 
defendant  says  that,  although  the  application  is  dated  Sep- 
tember 2  and  the  policy  is  dated  September  7,  the  latter  was 
in  fact  not  issued  until  September  17,  as  the  endorsement 
shows,  and  is  admitted  by  plaintiff,  and  would  not  have  been 
issued  but  for  the  postal  card.  In  view  of  the  fin<iing  of 
&e  jur}'  in  regard  to  the  representations  in  the  postal  card 
in  regard  to  the  indebtedness  of  Dickinson  to  Mace,  we  fail 
to  see  how  the  postal  card  could  invalidate  the  policy. 
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We  are  unable  to  see  what  possible  effect  the  dependence 
of  Dickinson  upon  Mace  could  have  upon  the  application. 
If  Mace  had  been  dependent  upon  Dickinson,  it  might  have 
been  material  as  giving  the  former  an  interest  in  the  life  of 
the  latter,  but  with  or  without  such  dependence,  the  fact,  as 
found,  that  Mace  was  a  creditor,  gave  him  an  insurable  in- 
terest in  the  life  of  Dickinson. 

3.  The  defendant  offered  in  evidence  certain  depositions 
which  had  not  been  passed  upon  by  the  Clerk,  but  which 
it  was  agreed  should  be  in  evidence  subject  to  plaintiff^s  ob- 
jections The  following  questions  and  answers,  contained 
in  the  deposition  of  \V.  O.  Nelson,  Secretnry  of  defendant 
company,  were,  upon  objection  by  the  plaintiff,  excluded, 
and  defendants  excepted: 

Question  5.  Please  state  whether  said  insurance  on  the 
life  of  said  George  W.  Dickinson  was  agreed  to  in  conse- 
quence of  the  representations  in  said  postal  card  contained? 

Answer.     Yes. 

Q.  6.  Would  you  have  insured  him,  but  for  said  repre- 
sentations in  said  postal  card? 

A.  6.  Not  upon  that  application  and  for  Mace's  benefit. 
We  full}'  believed  at  the  time  that  the  postal  card  was  writ- 
ten by  Mr.  Dickinson,  and  would  not  for  a  moment  have 
thought  of  issuing  a  policy  had  we  known  the  car<i  had  been 
written  by  Mace. 

Q.  7.  What  relation  must  a  party  be  to  have  an  insura- 
ble interest  in  the  life  of  another  ? 

A.  7.  Members  of  the  same  immediate  family  have  an 
insurable  interest  in  the  lives  of  each  other;  but  outside  of 
that  relationship,  I  do  not  think  an  insurable  interest  exists, 
except  when  a  clear  dependency  of  the  insured  upon  the 
beneficiary  is  established.  We  regard  an  insurable  interest 
to  mean  an  interest  in  the  continued  life  of  the  insured  and 
not  an  interest  in  his  death. 
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Q.  8.  If  a  parly  desiring  insurance  on  the  life  of  an- 
other is  a  creditor,  what  amount  of  insurance  do  you  allow 
Urn  to  takeout? 

A.  8.  We  permit  him  to  take  out  a  su£ficient  amount  of 
insuraDce  to  cover  the  debt,  the  interest  accruing  and  the 
probable  cost  of  sustaining  the  policy  during  the  life  expec- 
tancy of  the  insured.  It  is  always  understood,  however,  that 
the  beneficiary,  in  a  policy  of  this  kind,  will  only  be  enti- 
tled to  recover  the  actual  amount  of  his  claim  at  maturity 
of  the  policy. 

Q.  9.  Does  your  company  allow  a  party  to  take  out 
insurance  for  a  greater  amount  than  the  amount  due  party 
from  the  one  insured  ? 

A.    9.  Yes,  as  stated  in  my  reply  to  interrogatory  8. 

Q.  10.  Does  your  company  allow  parties  to  take  out 
speculative  risks,  merely,  when  the  party  insured  is  not 
indebted  to  the  one  applying  for  insurance? 

A.    10.  No,  sir." 

The  excluded  evidence  was  chiefly  expressions  of  opin- 
ion, and  irrelevant.    There  was  no  error  in  excluding  it. 

4.  The  defendant  asked  the  Court  to  give  the  following 
special  instructions: 

I.  That  any  statement  contained  in  the  application  or  the 
postal  card  is  as  much  a  part  of  the  policy  as  though  writ- 
ten in  the  policy  itself,  and  that  if  any  statement  therein 
contained  be  false  the  plaintiff  cannot  recover. 

II.  That  said  statements  being  made  by  the  contract,  war- 
ranties are  made  by  the  parties  material  to  the  risk,  and  if 
any  are  false,  the  plaintiff  cannot  recover. 

III.  That  if  the  Insurance  Company  asked  for  a  state- 
ment on  the  point  of  the  extent  and  character  of  any  in- 
debtedness from  the  deceased  to  the  plaintiff,  and  he  failed 
to  fumbh  it,  the  plaintiff  cannot  recover. 

IV.  The  plaintiff  can  only  recover,  if  at  all,  upon  the 
amount  he  shows  to  be  due,  and  if  he  shows  that  the  de- 
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ceased  only  owed  him  $1,000  in  1884,  he  can  only  recover 
that  amount,  with  interest  from  September  17th,  1884. 

His  Honor  refused  to  give  these  instructions,  but  gave  the 
charge  set  out  in  the  record,  which,  so  far  as  it  is  material  to 
the  questions  before  us,  is  as  follows : 

"  It  will  be  your  duty  to  find  the  truth  of  the  matter  thus 
submitted  to  you,  from  the  evidence  in  the  case.  The  first 
issue  devolves  upon  you  the  duty  of  determining  whether 
G.  W.  Dickinson  was  in  fact  indebted  to  the  plaintiff  at  the 
time  he  made  his  application  for  assurance  on  the  life  of  said 
Dickinson  to  the  defendant.  This  is  an  enquiry  into  a  mat- 
ter of  fact,  and  to  ascertain  how  the  truth  of  the  matter  is,  it 
will  be  your  duty  to  consider  all  the  evidence  bearing  on  the 
issue. 

"The  second  and  third  issues  are  already,  by  agreement 
of  counsel, answered  *  No,'  and  fourth  issue,  *T.  E.  Mace.'  The 
fifth  issue  requires  you  to  find  how  the  fact  is  in  regard  to 
whether  the  plaintiff  wrote  the  postal  card,  at  the  instance 
or  by  the  authority  of  G.  W.  Dickinson,  and  to  determine 
how  this  is,  you  will  consider  all  the  evidence  bearing  on 
that  issue.  What  is  called  by  the  parties  here  the  policy  of 
insurance,  purports  to  be  a  contract.  Now,  a  contract  is  a 
proposal  on  the  part  of  one  party,  assented  to  or  accepted  by 
the  other  party.  If  there  is  any  fraud  used  in  procuring  the 
Assent  of  one  of  the  parties,  then,  as  to  the  party  misled  by 
such  fraud,  or  misrepresentation  reasonably  relied  on,  this  vi- 
tiates the  contract  and  makes  it  void  as  to  the  defendant  or  de- 
ceived party.  It  then  becomes  material  to  determine  whether 
the  defendant  has  been  misled  by  false  representation,  or 
whether  it  was  induced  by  the  fraudulent  practices  of  the 
parties  seeking  benefit  from  the  contract. 

"  Therefore,  this  issue  is  submitted  to  you.  In  passing 
upon  the  issues  you  are  to  consider  all  the  testimony,  and  all 
the  statements  made  in  the  application,  which  are  warranted 
io  be  true  by  the  very  terms  of  the  application.  You  are  likewise 
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to  take  into  your  consideration  the  postal,  not  as  a  part  of 
the  original  application,  but  as  evidence  of  what  was  passing 
between  the  parties,  and  if  it  was  written  and  received  by 
the  defendant  before  the  defendant  made  the  contract,  then 
yoo  are  to  give  it  such  weight  as  you  think  it  properly  had 
in  determining  whether  the  defendant  has  been  fraudulently 
induced  to  enter  into  this  alleged  contract.  Of  course,  in 
considering  the  contents  of  that  postal  card,  you  will  give 
the  words  the  signification  which  they  usually  and  com- 
monly bear." 

The  first  and  second  instructions  asked  for  were  properly 
refused,  for  the  reason  already  given  for  refusing  to  allow  the 
postal  card  to  be  read  as  a  part  of  the  original  application. 
The  instructions  given  by  the  Court  in  regard  to  the  postal 
card  were  proper. 

The  record  does  not  disclose  any  evidence  that  would 
warrant  the  third  instruction  asked  for. 

It  nowhere  appears  that  the  defendant  company  asked 
for  a  statement  of  the  character  and  extent  of  the  indebt- 
edness of  the  deceased  to  the  plaintiff,  and  the  instruc- 
tion was  properly  refused.  The  same  can  be  said  in  regard 
to  the  fourth  instruction  asked  for.  Whether  Dickinson  was 
indebted  to  the  plaintiff  or  not,  and  whether  only  in  the  sum 
of  $1,000,  or  more,  as  claimed  by  the  plaintiff,  was  properly 
left  to  the  jury. 

It  does  not  appear  from  the  evidence  that  the  amount  due 
was  only  $1,000,  with  interest  from  September  17,  and  the 
jury  find,  as  a  fact,  that  it  was  $2,250.  There  was  no  error 
in  refusing  the  instructions  asked  for. 

5.  After  verdict,  defendant  moved  for  judgment  on  the 
verdict,  because  the  jury  answered  issues  numbered  2  and  3 
in  the  negative,  and  issue  numbered  4,  "  T.  E.  Mace." 

As  we  have  already  seen,  the  answer  to  the  inquiry  of  the 
defendant  contained  in  the  postal  card,  was  not  a  part  of  the 
contract,  but  the  inquiry  to  which  it  was  an  answer,  and  the 
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fact  that  the  policy,  though  dated  September  7,  was  not  de- 
livered till  after  the  receipt  of  the  postal  card,  tends  to  show 
quite  conclusively  that,  but  for  the  statement  in  the  postal 
card,  that  the  plaintiflF  was  a  creditor  of  Dickinson^  the  policy 
would  not  have  been  issued,  and  the  question,  therefore, 
whether  Dickinson  was  indebted  to  Mace  became  material, 
because  it  was  that  alone,  as  appears  from  the  record,  which 
gave  Mace  an  insurable  interest  in  the  life  of  Dickinson,  and 
if  untrue,  would  have  been  fatal  to  the  plaintiff's  claim  ;  but 
whether  Dickinson  was  dependent  upon  Mace  or  not,  was  in 
no  way  material — no  more  so  than  whether  he  was  his 
"  friend"  or  not. 

The  dependence  of  Dickinson  upon  Mace  might  have 
given  the  former  an  insurable  interest  in  the  life  of  the  lat- 
ter, but  for  the  purpose  of  this  action  the  2d  issue  was  en- 
tirely immaterial,  and  its  answer,  one  way  or  the  other,  could 
neither  aid  nor  prejudice  either  party,  and  the  same  may  be 
said  of  the  3d  and  4th  issues. 

The  submission  of  immaterial  issues,  unless  misleading, 
cannot  be  assigned  as  error.  Perry  v.  Jacksorty  88  N.  C,  103 ; 
McDonald  v.  Carson^  94  N.  C,  497 ;  Oidhbertson  v.  Ins,  Co.,,  96 
N.  C,  480;  Camming  v.  Barber,  99  N.  C,  332. 

But  it  is  insisted  by  counsel  for  defendant,  that  the  ver- 
dict of  the  jury  shows  that  the  statement  of  the  postal  card 
was  false  in  the  particular  named,  and  that  any  false  state- 
ment vitiates  the  contract. 

Undoubtedly  any  false  statement  as  to  any  material  fact 
contained  in  the  policy  or  in  the  application,  when  it  is  taken 
as  part  of  the  contract  of  insurance,  would  vitiate  it;  and  it 
is  equall}'  true  that  the  parties  will  not  be  heard  to  say  that 
any  fact  deemed  of  sufficient  importance  to  be  incorporated 
in  the  application  and  policy,  as  signed  by  the  parties,  is 
immaterial,  but  it  could  hardly  be  said  that  whether  Mace 
was  the  "  friend  "  of  Dickinson,  or  whether  Dickinson  was 
'*  dependent  upon  Mace,"  or  whether  the  postal  was  written 
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by  Mace  by  the  authority  of  Dickinson,  could  have  beem 
material,  or  inducements  in  the  issuing  of  the  policy.  No 
sach  requirements  are  indicated  in  the  printed  form  for 
questions  and  answers.  Upon  the  question  of  fraud,  it  was 
competent,  as  any  representation  tending  to  show  the  con- 
duct of  the  parties  in  relation  to  the  contract  would  be,  and 
as  such  it  was  submitted  to  the  jury  as  evidence. 

The  case  of  Bobbitt  v.  Insurance  Co.,  66  N.  C,  70 ;  Sugg  v.  In- 
garance  Co.,  98  N.  C,  143 ;  Cuthberison  v.  Ins.  Co.,  96  N.  C, 
480,  and  the  numerous  authorities  which  have  been  brought 
to  our  attention  by  the  industry  and  research  of  counsel, 
establish  the  principle  that  a  false  statement  made  in  the 
application,  when  the  application  constitutes  a  part  of  the 
contract,  will  render  the  policy  void,  and  so  will  any  repre- 
sentation of  a  material  fact  by  which  the  company  is  misled, 
if  falsely  and  fraudulently  made ;  but  in  the  case  before  us, 
the  statement  in  the  postal  card  did  not  constitute  a  part  of 
the  application,  such  as  was  required  to  be  made  and  signed 
by  the  applicant,  and  it  is  found  by  the  verdict  that  the  only 
material  representations  contained  in  it  were  true,  and  it 
was  further  found  that  the  policy  was  not  obtained  by  fraud 
and  misrepresentation. 

Affirmed. 
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CURTIS  H.  GLOVER,  Adm^r  d.  b.  n.,  of  BENNETT  FLOWERS  v. 

J.  N.  FLOWERS  et.  al. 

Joinder  of  Actions — Jurisdiction — Irregularity — Statute  Limita- 
tions —  Administration  —  Fraud — Evidence  — Depositions — 
New  Trial 


1.  Where  a  special  proceeding  was  instituted  by  an  administrator  for 

license  to  sell  lands  and  was  transferred  to  the  Civil  Issue  Docket 
to  be  tried  upon  issues  joined,  and  thereafter  the  plaintiff,  with- 
out objection,  was  allowed  to  amend  his  complaint  by  alleging 
fraud  in  obtaining  a  former  decree  in  another  suit,  where  the  de- 
fendants claimed  title,  and  an  amended  answer  was  filed  and 
issues  also  joined  thereon,  which  were  tried  with  the  others;  Hdd, 
that  this  procedure  was  very  irregular,  and  ought  not  to  have 
been  permitted,  but  as  there  was  no  opposition  to  it  and  the  Court 
had  jurisdiction,  its  action  might  be  upheld. 

2.  Prior  to  the  enactment  of  the  statute— now  The  Code,  %  1433 — there 

was  no  statutory  bar  to  proceedings  against  the  heir  to  subject  de- 
scended lands  to  the  payment  of  the  ancestor's  debts.  In  this  re- 
spect the  administration  of  estates  before  July*  1869,  is  governed 
by  the  law  then  in  force. 

8.  Where,  in  an  action  to  set  aside  the  judgment  in  a  former  suit  for 
fraud,,  proof  was  offered  tending  to  show  that  the  maker  of  a  deed 
in  trust  (which  was  the  foundation  of  the  judgment)  was  insol- 
vent, that  the  debt  secured  was  not  bona  fide,  that  part  of  the 
property  was  perishable,  and  the  debtor  was  permitted  to  retain 
possession,  that  the  parties  secured  were  members  of  a  family,  and 
that  the  administrator  of  the  debtor,  who  was  a  party  to  the  suit 
was  also  a  relative,  and  knew  all  the  parties,  and  had  an  opportu- 
nity to  ascertain  the  facts  but  made  no  resistance;  Held,  to  be  ev- 
idence, and  strong  evidence,  to  go  to  the  jury  on  the  issue  of 
fraud. 

4  Where  there  was  a  dispute  between  counsel  as  to  whether  there  was 
evidence  introduced  on  a  controverted  point,  and  the  Court  could 
not  remember  how  the  fact  was;  Held,  that  it  was  not  er- 
ror to  tell  the  jury  that  they  might  determine  whether  there  was 
such  evidence  before  them,  and  if  there  was  they  might  con- 
sider it. 

5.  Exceptions  to  evidence  taken  by  depositions  should  be  passed  upon 
before  the  trial. 
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6.  To  entitle  a  party  to  a  new  trial  upon  the  ground  of  admission  of  in- 

competent evidence,  it  should  appear  that  the  objecting  party  suf- 
fered, or  might  have  suffered,  prejudice  thereby. 

7.  The  former  ruling  in  this  case— 95  N.  C,  57 — is  affirmed. 

This  is  a  civil  action,  which  was  tried  before  Avery^  J.,  at 
February  Term,  1888,  of  Wilson  Superior  Court. 

Bennett  Flowers  died  intestate,  in  October  of  1867,  in  the 
county  of  Wilson,  and  in  the  same  month  Edwin  Fulghum 
was  appointed  and  qualified  as  administrator  of  his  estate. - 
The  latter,  without  comple'ting  the  administration,  died  in 
December  of  1880,. and  the  plaintiff  was  appointed  adminis- 
trator de  bonis  non  of  the  estate  of  the  intestate  Flowers  and 
qualified  on  the  19th  of  August,  1881. 

In  1866  William  Peel,  as  guardian  of  Kizziah  Peel,  held 
the  single  bond  of  Bennett  Flowers  for  $800,  with  interest 
thereon  from  the  2f>th  of  Mav,  18()0.  The  said  Kizziah 
having  become  of  age  the  bond  became  her  property  abso- 
lutely. She  intermarried  with  D.  B.  Eatman,  on  the  15th 
of  May,  1875,  and  afterwards,  on  the  10th  of  August,  1881, 
she  obtained  judgment  against  the  present  plaintiff  admin- 
istrator upon  the  bond  mentioned  for  the  amount  thereof. 

Tliis  is  a  special  proceeding  brought  in  the  Superior  Court 
named  bv  the  above  mentioned  administrator  de  bonis  non, 
to  obtain  a  license  to  sell  the  land  of  his  intestate  to  make 
assets  to  pay  the  above  mentioned  judgment  and  any  other 
debts  of  his  intestate.  The  defendants  are  the  heirs  at  law 
of  the  said  in  testate,  except  the  husbands  of  certain  of  them, 
and  his  surviving  widow. 

In  an  amended  complaint,  it  is  alleged  that  on  the  28tli  of 
December,  1866,  the  intestate,  with  the  intent  to  hinder,  de- 
lay and  defraud  his  creditors,  and  especially  the  said  Peel, 
guardian  above  named,  executed  a  deed  of  trust  to  Alfred 
Thompson,  whereby  he  undertook  to  convey  a  valuable  tract 
of  land  and  other  personal  property  therein  specified  to  se- 
cure the  payment  of  a  false  and  pretended  debt  therein  de- 
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scribed  in  favor  of  John  W.  Williams  for  the  sum  of  $1027.69 
due  on  the  17th  of  November,  1858;  that  the  trustee  men- 
tioned refused  to  accept  and  execute  the  trust  sought  to  be 
created  by  the  deed,  wherefore  the  said  John  W.  Williams 
brought  his  suit  in  the  late  Court  of  Equity,  in  the  county 
named,  to  the  Fall  Term  thereof  of  1867,  against  the  heirs 
at  law  of  the  said  intestate,  Edwin  Fulghum,  administrator 
of  his  estate,  and  Alfred  Thompson  named  in  the  deed  as 
trustee.  In  his  bill  he  alleged  his  debt,  the  deed  of  trust  to 
secure  the  same,  the  property  therein  specified,  that  the  ad- 
ministrator had  received  the  rents  and  profits  of  the  land 
and  disposed  of  the  personal  property  mentioned  in  the 
deed,  &c.,  <fec.,  and  that  the  said  Thompson  refused  to  accept 
the  trust  created  by  the  deed,  &c.,  and  he  prayed  that  a  trus- 
tee be  substituted  for  him,  &c.,  &c.  The  defendants  heirs  at 
law  answered  admitting  the  debt — indeed  all  the  allegations 
of  the  bill.  The  defendant  Thompson  answered  saying  ihat 
he  never  accepted  the  trusteeship  and  declined  to  do  so. 
The  defendant  Fulghum,  administrator,  suffered  judgment 
pro  confesso  to  be  entered  as  to  him  and  made  no  defence 
whatever. 

The  Court  decreed  that  Henderson  H.  Williams  be  substi- 
tuted as  trustee,  with  power  to  execute  the  trust ;  that  he 
was  entitled  to  the  possession  of  the  land  specified  in  the 
deed  of  trust  and  also  the  personal  property  ;  that  the  said 
Thompson  and  the  said  administrator  convey  to  him  the 
personal  property  and  the  increase  thereof,  and  that  the  said 
Thompson  and  the  heirs  at  law  convey  the  legal  title  of  the 
land  to  him,  and  that  the  decree  operate  as  a  conveyance, 
(fee,  &c.  John  W.  Williams  was  the  father  of  the  surviving 
widowlof  the  intestate,  and  Henderson  H.  Williams,  the  sub- 
stituted trustee,  was  his  brother. 

The  substituted  trustee  sold  the  land — 278  acres— for  $278, 
on  the  18th  of  September,  1808,  and  conveyed  the  same  to 
John   W.   Williams,  who  conveyed   the  same  to  Virginia 
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Flowers,  the  said  surviving  widow,  on  the  Bth  of  August,  1869. 
It  is  alleged  that  the  deed  of  trust  mentioned  in  the  suit  in 
equity  and  the  decree  therein,  the  sale  of  the  land,  the  con- 
veyance thereof,  were  "parts  of  one  and  the  same  fraudu- 
lent family  arrangement,  devised  to  defraud  creditors,"  <fec.; 
that  all  the  property  of  the  intestate  was  embraced  by  the 
said  deed  ;  that  from  the  time  of  its  execution  until  his  death 
he  was  utterly  in.solvent,  leaving  out  of  view  the  property 
soconve3'ed;  that  the  administrator  Fulghum,  in  his  life- 
time, never  took  any  steps  to  sell  the  land  mentioned  to  make 
assets  to  pay  debts  due  from  his  intestate,  although  the  per- 
sonal estate  was  manifestly  insufiicient  to  pay  the  same,  and 
that  the  land  was  worth  $2,000. 

The  defendants  deny  all  the  allegations  of  frau*l  and  plead 
the  decree  in  equity  appointing  the  substituted  trustee,  as  an 
estoppel  of  record  upon  the  plaintiff,  and  "for  further  de- 
fence the  defendants  say  that  no  claim  or  demand  was  made 
for  the  debt  of  their  ancestor  within  seven  years  next  after 
his  death  ;  they  therefore  rely  upon  the  statute  of  limitations 
for  defence  as  well  also  upon  the  statute  of  presumptions." 

On  the  trial  the  following  issues  were  submitted  to  the 
jury,  to  which  there  was  response  as  indicated  at  the  end  of 
each : 

1.  Was  the  trust  deed  described  in  the  complaint,  dated 
December  28th,  1866,  executed  by  Bennett  Flowers  with  in- 
tent to  hinder,  delay  or  defraud  his  creditors  ?     Yes. 

2.  Was  J.  W.  Williams  a  bona  fide  purchaser  of  the  land 
in  controversy  for  value,  and  without  notice  of  any  fraud 
on  the  part  of  said  Flowers  ?     No. 

3.  Was  Virginia  Flowers  a  bona  fide  purchaser  of  the 
land  for  value,  and  without  notice  of  fraud?     No. 

4.  Was  the  debt  described  in  the  complaint  paid  before 
the  commencement  of  this  action?     Withdrawn  from  jury. 

5.  Was  E«lwin  Fulghum,  the  administrator  of  Bennett 
Flowers,  a  party  to  the  record  in  a  suit  in  the  Court  of  Eq- 
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uity  of  WilsQD  County,  wherein  Henderson  H.  Williams 
was  appointed  a  trustee  at  the  Spring  Term,  1868,  of  said 
Court,  in  place  of  Alfred  Thompson,  who  was  made  trustee 
in  said  deed  ?    Yes. 

6.  Was  there  a  fraudulent  agreement  between  the  parties 
to  said  suit  in  equity,  in  pursuance  of  which  the  decree  in 
said  suit  was  entered  ?    Yes. 

7.  Has  any  demand  or  claim  for  the  debt  sued  on  been 
made  b}*^  the  holder  or  owner  of  said  debt  on  the  personal 
or  real  representatives  of  Bennett  Flowers  within  seven  years 
after  the  death  of  said  Bennett  Flowers?     No." 

The  appellant  requested  the  Court,  among  other  special 
instructions  asked  for,  to  instruct  the  jury : 

"  That  there  is  no  evidence  that  there  was  any  fraud  or 
collusion  on  the  part  of  Edwin  Fulghum,  administrator,  in 
the  equitable  proceeding  to  substitute  a  trustee. 

The  Court  gave  the  instructions  asked,  except  that  num- 
bered 4,  and  as  there  was  a  dispute  between  counsel  as  to 
whether  certain  evidence  was  given,  and  defendants  admit- 
ted if  there  was  such  evidence  the  issues  should  be  submit- 
ted, the  Court  left  it  to  the  jury  to  decide  what  was  the  evi- 
dence. The  Judge  had  said  at  first,  that  the  testimony  re- 
lied on  by  counsel  was  not  recollected  by  the  Court.  The 
plaintiff's  counsel  had  then  insisted  that  tliere  was  evidence 
to  show  that  Fulghum,  Bennett  Flowers,  J.  W.  W^illiamsand 
Virginia  Flowers,  belonged  to  the  same  family,  and  that 
was  left  to  the  jury  to  decide ;  plaintiffs'  counsel  insisted  too, 
that  all  of  the  circumstances  relied  upon  to  show  fraud  as 
bearing  upon  the  first  three  issues,  also  tended  to  show  a 
family  arrangement  by  virtue  of  which  a  decree  was  en- 
tered, especially  that  Fulghum  should  have  been  put  on  his 
guard  by  the  terms  of  the  trust  deed. 

The  Court  instructed  the  jury,  as  the  Court  was  in  doubt, 
that  it  was  their  province  to  say  whether  there  was  any  evidence 
upon  the  disputed  points  as  to  the  relationship  of  Fulghum, 
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&C.J  and  then  to  say  whether  it  was  shown  to  their  satisfac* 
tion,  or  so  as  to  produce  entire  belief  in  their  minds,  that 
there  was  a  fraudulent  arrangement  between  the  parties  by 
virtue  of  which  said  decree  was  made  to  carry  out  a  fraudu- 
lent purpose;  if  they  should  find  affirmatively  on  the  first 
issue,  and  so  to  the  second  and  third  issues,  the  jury  was 
instructed  also,  that  if  they  should  find  *No*  to  the  first 
issue,  it  would  not  be  necessary  to  pass  on  the  other  issues. 

Defendant's  counsel  excepted  to  the  refusal  of  the  Court 
to  give  instruction  No.  4,  as  asked. 

The  defendant's  counsel  moved  the  Court  to  set  aside  the 
finding  of  the  jury  on  the  sixth  issue  and  grant  a  new  trial 
as  to  that  issue,  on  the  ground  that  there  was  no  evidence,, 
or  no  legally  sufiScient  evidence,  to  go  to  the  jury  in  support 
of  such  finding.  The  motion  was  refused  and  deendant 
excepted.  Defendant's  counsel  moved  for  judgment  on  the 
grounds : 

1.  That  the  finding  of  the  jury  on  the  last  issue  should 
be  held  by  the  Court  to  bar  the  action. 

2.  That  the  decree  of  the  Court  of  Equity,  the  record  of 
which  is  in  evidence,  operated  as  an  estoppel.  The  motion 
was  refused  and  defendant  excepted." 

The  appellants — defendants — after  verdict,  also  moved : 

1.  For  a  judgment  in  their  favor,  on  the  ground  that  the 
debt  described  in  the  complaint  was  barred  by  the  seven 
years  statute  of  limitations.     (R.  C,  ch  05,  §  11.) 

2.  For  a  judgment  on  the  ground  that  said  suit  in  Equity 
operated  as  an  estoppel. 

3.  For  the  setting  aside  of  the  verdict  as  to  the  6th  issue,, 
on  the  ground  that  there  was  no  evidence  to  support  the 
jury  finding  thereon. 

These  motions  were  refused,  and  judgment  being  rendered 
for  plaintiffs,  defendants  appealed. 
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Mr.  Jacob  Battle,  for  the  plaintiff. 

Mr,  Hugh  F.  Murray,  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  case)  Such  irregularity 
has  been  allowed  to  prevail  in  the  course  of  this  special  pro- 
ceeding as  we  think  the  Court  below  ought  not  to  tolerate, 
much  less  encourage. 

Although  it  was  begun  in  vacation  before  the  Clerk  of  the 
Court,  as  it  should  have  been,  still,  at  once,  upon  the  filing 
of  the  petition  and  answer,  raising  issues  of  fact,  it  was  trans- 
ferred to  the  regular  civil  issue  docket,  and  treated  continu- 
ously thereafter  as  an  action  brought  to  the  regular  term  of 
the  Court.  The  plaintiff  was  allowed  to  file  an  amended 
complaint,  and  allege  therein  a  cause  of  action  distinct  from 
the  purpose  of  the  special  proceedings  proper,  that  ought  to 
have  been  the  subject  of  an  independent  action;  that  is,  he 
was  allowed,  in  aid  of  the  purpose  of  the  special  proceeding, 
to  directly  attack,  as  by  a  separate  action,  the  decree  in  a 
suit  began,  heard  and  determined  in  the  late  Court  of  Equity, 
for  fraud  in  procuring  it — to  try  all  the  issues  of  law  and 
fact  arising  in  that  respect,  and  to  determine  the  whole  mat- 
ter upon  the  merits.  So  far  as  appear?,  there  was  no  objec- 
tion to  this  on  the  part  of  the  defendants  or  the  Court.  The 
•defendants  filed  their  answer  to  the  amended  com  plaint, -and 
the  whole  case  thus  constituted  was  tried  as  to  all  the  ques- 
tions raised  in  the  special  proceeding  proper,  and  also  as  to 
the  alleged  fraudulent  suit  and  the  decree  therein  in  the  late 
Court  of  Equity.  This  is  very  objectionable,  because  it  is 
irregular,  inconvenient  and  confusing,  and  not  in  accordance 
with  the  course  of  procedure  prescribed  by  law.  Besides,  it 
tends  to  impair  the  integrity  and  stability  of  regular  meth- 
ods of  procedure  essential  to  the  due  administration  of  public 
justice.  It  is  a  serious  mistake  to  act  upon  the  supposition 
that  actions  can  be  conducted  in  Courts  of  Justice  without 
regard  to  established  methods  of  procedure — that  parties 
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land  Courts  may  regard  and  disregard  them,  hoping  thereby 
to  save  time  and  labor.  It  seldom  happens  that  a  departure 
from  them  fails  to  produce  confusion  and  dissatisfaction,  and 
not  infrequently  some  parties  suffer  injustice  by  it. 

Notwithstanding  the  irregularities  in  this  case  adverted 
to,  we  are  of  opinion  that  the  action  of  the  Court  must  be 
upheld,  because  the  Court  had  jurisdiction  of  the  parties 
and  the  subject  matter  of  the  litigation,  and  no  objection 
was  raised  by  the  defendant  to  the  disorderly  course  of  pro- 
cedure, and  it  had  at  least  the  implied  sanction  of  the  par- 
ties and  the  Court.  Very  certainly  it  could  not  be  upheld  if 
objection  had  been  made  in  apt  time.  Southall  v.  Shields,  81 
N  C,  28 ;  Merrill  v.  Merrill,  92  N.  C,  iyiio;  Costin  v.  Bryarir 
93  N.  C,  302;  Ely  v.  Early,  94  N.  C.  1 ;  Clendetnng  v.  Turuer, 
96  N.  C,  416;  Railroad  v.  Smith,  98  N  C,  509;  Peebles  v. 
Kmsmd,  94  N.  C ,  167 ;  Loftin  v.  Rouse,  Id.,  508. 

The  defence  relied  upon  by  the  defendants  appellants  that 
the  bond  of  the  intestate  on  which  the  judgment  in  favor 
of  Kizziah  Eatman  was  founded  was,  as  to  the  administra- 
tor, barred  by  the  statute  of  limitations,  was  settled  adversely 
to  the  appellants  by  this  Court  in  a  former  appeal  in  this 
case.    Glover  v.  Flowers,  95  N.  C,  57.     It  was  not  barred  as 
to  the  administrator  for  the  reasons  stated  in  the  opinion  of 
the  Court  in  that  appeal.     Nor  was  there  any  statutory  bar 
of  it  in  favor  of  the  heirs  at  law  of  the  intestate.     In  the 
absence  of  personal  assets  the  land  of  the  intestate  and  an- 
cestor [remained  liable  to  be  sold  to  make  assets  to  pay  his 
debts  until  they  were  all  discharged.     The  estate  of  this  in- 
testate is  governed  and  to  be  settled  and  his  debts  paid  as 
required  by  law  and  statutory  regulation  as  the  same  pre- 
vailed next  before  the  first  day  of  July,  1869.     {The  Code 
1 1433.)     Olover  v.  Flowers,  supra.    There  was  no  statutory 
bar  prior  to  that  time  as  there  is  now  in  favor  of  the  heir. 
If  before  the  time  mentioned  the  heir  or  devisee  sold  the 
land  of  the  intestate  or  testator,  within  two  years  next  after 
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the  probate  of  the  will  and  the  qualification  of  the  executor 
or  the  granting  of  letters  of  administration  on  his  estate,  as 
the  case  might  be,  such  sale  would  be  void  as  to  creditors, 
the  executor  or  administrator  of  the  deceased  debtor.  (Rev. 
Stats.  Ch.  46,  §  61.)  If  the  heir  or  devisee  should  sell  the 
land  after  two  years  the  creditor  or  executor  or  administra- 
tor would  be  entitled  to  have  the  price  realized  by  him  for 
the  land  to  pay  debts  of  such  debtor.  Hinton  v.  Whitehurslj 
68  N.  C,  316;  Same  v.  Same,  71  N.  C,  68;  Moore  v.  Shiebh, 
70  N.  C,  327  ;  Badger  v.  Dayiiel,  79  N.  C,  372.  The  Court 
therefore  properly  decreed  that  the  statute  could  not  avail 
the  appellants. 

The  Court  adjud^^ed  that  the  deed  of  trust,  the  decree  in 
the  suit  in  the  Court  of  Equity  mentioned,  substituting  a 
trustee,  his  sale  of,  and  deed  conveying  the  land  to  John  W. 
Williams,  and  the  deed  of  the  latter  conveying  the  same  to 
the  defendant,  Virginia  Flowers,  were  void  fi)r  fraud.  The 
appellants  requested  the  Court  to  instruct  the  jury  that  there 
was  no  evidence  of  the  alleged  fraud.  We  cannot  hesitate 
to  decide  that  the  Court  properly  declined  to  give  such  in- 
structions. 

There  clearly  was  such  evidence,  part  of  it  tending 
strongly  to  prove  fraud,  while  another  part  of  it,  taken  by 
itself,  had  less  point  and  force,  but  the  whole,  taken  together, 
unquestionably  made  evidence  to  be  submitted  to  the  jury. 
There  was  evidence  going  to  show  the  insolvency  of  the 

intestate  at  the  time  he  executed  the  deed  of  trust;  that  the 

* 

debt  intended  to  be  secured  bv  it  was  unfounded;  that 
part  of  the  property  embraced  by  the  deed  was  perishable, 
such  as  cows,  fodder,  pork  and  the  like;  that  the  intestate 
remained  in  possession  of  and  used  the  property  until  his 
death  ;  that  he  manifested  much  anxiety  as  to  the  bond  held 
by  Peel,  guardian;  the  close  relationship  and  connection  of 
the  principal  parties  connected  with  the  alleged  fraud ;  the 
exceptional  character  of  the  statements  of  fact  and  charges 
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in  the  bill  in  equity — the  exceptional  provisions  in  the  de- 
cree directing  the  conveyance  of  the  property,  both  real  and 
personal,  to  the  substituted  trustee,;  that  the  administrator 
of  the  intestate  made  no  defence  to  the  suit  in  equity — there 
was  such  and  like  evidence — there  were  facts  and  circum- 
stances in  evidence  that,  of  themselves,  proved  very  little, 
but  which,  all  taken  together  in  their  just  bearing  upon  each 
other,  made  evidence  to  go  to  the  jury,  the  weight  of  which 
was  to  be  iletermined  by  them. 

We  think,  also,  that  there  was  evidence  of  collusive  fraud 
on  the  part  of  Fulghum,  administrator.  The  evidence  went 
to  show  that  he  knew  the  parties  charged  with  the  fraud — 
their  close  relationship — the  condition  of  the  estate  of  his 
intestate ;  that  he  knew  of  the  impute^!  fraud  as  to  the  deed  of 
trust;  that  he  made  no  eflbrt  to  subject  the  land  to  the  pay- 
ment of  the  debt  of  his  intestate;  that  he  made  no  defence 
whatever  to  the  bill  filed  against  him  in  the  Court  of  Equity, 
the  decree  in  which  rec[uired  him  to  convey  the  title  to  the 
personal  property  to  the  substituted  trustee.  These  facis  and 
others,  taken  in  connection  with  the  other  evidence,  consti- 
tute some  evidence  of  collusion  on  the  part  of  the  adminis- 
tator,  to  be  submitted  to  the  jury. 

It  was  contended,  on  the  argument,  that  the  Court  erro- 
neously left  it  to  the  jury  to  determine  what  was  evidence  of 
the  relationship  of  Fulghum,  administrator,  to  the  other 
parties  to  the  alleged  fraud.  There  is  no  assignment  of  error 
presenting  this  point ;  but  if  there  were,  we  think  the  Court 
did  not  leave  it  to  the  jury  to  be  determined.  There  was  a 
dispute  between  counsel  as  to  whether  certain  evidence  was 
given  in  that  respect,  and  the  Court  told  the  jury  it  did  not 
remember  whether  there  was  or  not,  and  that  "  it  was  their 
province"  to  determine  whether  there  was  such  evidence  be- 
fore them,  and  if  so,  whether  or  not  it  satisfied  them  of  the 
alleged  fraudulent  combination.  The  Court  did  not  remem- 
ber whether  the  particular  evidence  in  dispute  was  before 
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them,  and  told  them  that  they  could  and  mi^jht  determine 
whether  there  was  or  not  Thia  seems  to  be  substantially 
what  the  Court  said  and  intended,  and  no  more.  It  did 
not  intend  to  leave  it  to  the  jury  to  decide  wlmt  was  or  was 
not  evidence,  or  its  competency.  It  does  not  so  fairly  ap- 
pear. 

The  depositions  of  witnesses  were  read  in  evidence  on  the 
trial.  Certain  exceptions  to  the  competency  of  parts  of  the 
evidence  were  noted  in  them  at  the  time  they  were  taken, 
and  these,  or  some  of  them,  were  insisted  upon  on  the  trial 
These  exceptions  should  have  been  disposed  of  before  the 
trial,  in  the  way  pointed  out  in  Carroll  v,  Hodges,  98  N.  C, 
418.  But  treating  them  as  having  been  properly  considered 
by  the  Court,  the  evidence  objected  to  by  the  appellants  was 
of  slight  imporlance,  and  it  does  not  appear  that  any  stress 
was  laid  upon  it  in  the  course  of  the  trial,  or  that  it  proba- 
bly influenced  the  action  of  the  jury.  That  such  evidence 
was  not  excluded,  though  perhai>3  not  strictly  competeut,  is 
not  ground  for  a  new  trial.  To  entitle  the  complaining 
party  to  a  new  trial,  because  of  the  admission  of  incompetent 
evidence  of  slight  importance,  it  should  appear  that  he  suf- 
fered, or  might  have  suffered  prejudice,  by  its  admission. 
May  V.  Gentry,  4  D.  &  B.,  117 ;    Wagoner  v.  BaU,  95  N.  C,  323. 

We  are,  therefore,  of  opinion  that  tha  judgment  should  be 
affirmed. 

Affirmed. 
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J.  H.  TAYLOR,  Executor  of  CHARLES  M.    HARGROVE  v.   T.   L. 

HARGROVE,  et.  al. 

Deme — Election — Contract  for   Sale  of  Land — Executors  and 
Admin istrators — Specific  Peiformance. 

1.  A  deed  made  by  an  executor  or  administrator  for  lands  contracted  to 

be  conveyed  by  the  testator,  or  intestate,  before  the  contract  has 
been  proved  and  registered,  and  the  purchase  money  paid  in  full, 
is  inoperative. 

2.  H.  contracted  to  sell  to  T.  certain  lands  and  gave  a  bond  to  make  title 

when  the  purchase  money  was  paid  and  for  which  T.  executed  his 
notes.  H.  died  leaving  a  will,  bearing  date  prior  to  the  contract 
for  sale,  in  which  he  devised  the  lands  embraced  in  the  contract 
to  T.  and  another.  T.  never  took  possession  or  paid  any  part  of 
the  purchase  money,  and  declined  to  make  any  payment  or  accept 
a  deed  from  the  executor;  Held,  that  this  amounted  to  an  election 
by  T.  to  take  under  the  will  and  thereby  the  contract  for  the  sale 
was  superseded  and  could  not  be  enforced. 

This  is  a  civil  action,  tried  before  Avery,  /.,  at  February 
Term,  1888,  of  Vance  Superior  Court. 

Charles  M.  Hargrove,  the  plaintiff's  testator,  on  the  25th 
day  of  August,  1885,  entered  into  a  contract  with  the  de- 
fendant, Tazwell  L.  Hargrove,  for  the  sale  of  certain  lands 
at  the  price  of  eight  dollars  per  acre,  in  pursuance  whereof 
the  testator  executed  his  bond,  therein  stipulating  to  convey 
the  title  on  payment  of  the  purchase  money,  and  the  said 
Tazwell  L.  covenanted  to  pay  the  specified  purchase  money. 
The  vendor  Charles  M.,  without  any  further  steps  taken  to 
carry  said  agreement  into  execution  by  either  party,  died  on 
March  19,  1886,  leaving  a  will  properly  executed  and  proved 
in  the  Probate  Court,  wherein  by  the  4th  clause  he  devises 
said  lands  iu  these  words : 

"Item  4.  I  give,  devise  and  bequeath  to  my  brother, 
Hartwell  W.  Hargrove  and  his  heirs  forever,  one-half  of  all 
101—10 


146  IN  THE  SUPREME  COURT. 

Taylor  c.  Harorotb. 

ihe  balance  of  my  land  not  herein  oUierwise  disposer!  of, 
and  the  other  iialf  of  all  the  balance  of  my  land  not  herein 
otherwise  disposed  of,  lo  my  nephew,  Tu/well  L.  Hargrove, 
and  his  heirs  forever." 

The  present  action  begun  by  the  issne  of  a  summons  on 
September  the  15,  1SS7,  against  the  vendee,  Tazwell  L,  (the 
devisee,  Hartwetl  L.  Hargrove,  afterwards  becoming  a  co- 
defendant  in  the  action)  is  prosecuted  to  recover  the  pur- 
chase money  due  from  the  vendee.  The  complaint  alleges 
that  the  phiinliff,  as  executor,  having  caused  the  land  to  be 
surveyed  and  ascertained  therefrom  that  it  contained  but 
140i  acres,  and  not  ihe  large  number  supposed  and  men- 
tioned in  the  contract,  made  and  tendered  to  the  said  defen- 
dant a  deed  for  the  premises  in  form  to  pass  ihe  fee,  and  de- 
manded payment  of  the  amount  of  purchase  money  then 
due,  but  the  defendant  declined  to  accept  the  deed  or  pay 
any  part  of  the  debt. 

The  answer,  not  controverting  the  material  allegations  of 
fact,  sets  up  as  a  defence,  among  other  matters,  that  the  de- 
vise of  the  lands  carries  along  with  il  or  extinguished  the 
bond  of  siiid  'lazwell  L., and  that  in  cimsequence  no  remedy 
can  be  sought  upon  the  bond  for  a  specific  performance  or 
otherwise.  A  jury  was  dispensed  with,  and  the  Judge,  by 
consent,  passing  on  all  the  issue:i  as  well  of  law  as  of  fact, 
upon  the  hearing,  finds  ihe  facts  to  be  as  follows: 

■'1.  That  the  land  devised  in  the  fourth  item  of  the  last 
will  and  testament  of  Charles  M.  Hargrove  includes  the 
land  de-scribed  in  the  bond  for  title  executed  by  the  testator, 
to  the  defeTidant  Tazwell  L.  Hargrove. 

2.  That  the  will  is  dated  the  13th  day  of  May,  A.  D.  1880; 
that  Charles  M.  Hargrove  died  the  ItHh  day  of  March,  1886; 
and  that  the  bond  for  title  and  the  contract  sued  on  are  both 
dated  the  2!Hh  day  of  August,  1885,  and  were  never  regis- 
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3.  That  the  personal  estate  of  the  testator,  other  than  the 
contract  sued  on,  is  sufficient  to  pay  all  the  indebtedness  of 
said  Charles  M.,  and  the  charges  of  the  administration  of 
his  estate. 

4.  That  the  defendant,  T.  L  Hargrove,  has  never  taken 
actual  possession  of  any  part  of  the  land,  nor  has  he  paid 
any  portion  of  the  purchase  money  for  the  same." 

Whereupon  the  Court  adjudged  that  the  devise  in  the 
fourth  item  of  said  will  vested  the  legal  estate  in  T.  L.  Har- 
grove and  Hartwell  W.  Hargrove,  the  defendants,  and  con- 
veyed to  them  whatever  estate  or  interest  the  testator  had 
at  the  time  of  his  death,  and  discharged  the  defendant  T. 
L  Hargrove  from  his  obligation  under  the  contract  sued  on, 
and  that  the  plaintiff  was  not  entitled  to  the  relief  demanded 
Thereupon  the  plaintiff  appealed. 

Mr.  L.  C.  EdwardSj  for  the  plaintiff'. 
Mr.  E.  C.  Smithy  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case.)  If  the  agreement  of 
sale  be  deemed  to  be  in  full  force  notwithstanding  the  de- 
vise of  the  land  (its  subject  matter),  inasmuch  as  the  exec- 
utor could  not  make  title  und«  r  section  1492  of  The  Code, 
unless  the  bond  has  "  been  proved  and  registered,^^  as  well  as 
the  purchase  money  paid  in  full,  the  otfer  to  make  the  deed 
and  its  tender  were  ineffectual  to  pass  the  estate  in  pursuance 
of  the  testator's  covenant,  and  were  consequently  inoperative. 
The  devise  itself,  not  repudiated  by  the  defendant,  put  the 
legal  title  in  him  to  one  moiety  of  the  land  as  effectually  as 
the  testator's  deed  made  in  his  life  time  could  have  done, 
and  the  other  moiety  in  the  defendant,  the  co-devisee  Hart- 
well  W.  Now,  assuming  that  the  former  accepts  the  joint 
devise  by  claiming  his  portion  of  the  estate  under  it,  it  rs 
an  assent  to  the  disposition  made  of  the  other  part,  and  this 
is  inconsistent  with  the  alleged  continuance  in  force  of  the 
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covenant  entered  into  in  the  testator's  life  time.  Tlie  said 
defendant  could  not  hold  the  land  as  a  donation  by  the  de- 
vise, and  after  tlius  disabling  the  executor  to  convey  the 
estate,  maintain  an  action  for  specitic  performance  or  for 
damages  for  a  breach  of  the  bond.  This  result  follows  from 
the  act  of  the  testator  in  making  his  devise,  and  its  accept- 
ance by  the  defendant,  which,  in  legal  effect,  is  ihe  substim- 
tion  of  a  new  and  superceding  adjustment  of  the  contract 
relations  of  the  parties,  and  rests  upon  a  well  recognizMl 
principle,  which  forbids  the  assertion  of  a  claim  to  a  right 
secured  in  an  instrument  to  a  party,  and  a  resistance  to  the 
other  provisions  affecting  his  interests  prejudicially.  He  is 
put  to  his  election,  hler  v.  Js/er,  88  N.  C,  581.  The  de- 
fendant, Tazwell  L.,  sets  up  no  claim  to  a  conveyance  of  the 
estate  under  the  contract,  and  as  from  our  view  be  cannot, 
neither  can  the  plaintiff  maintain  an  action  on  the  cove- 
nant in  opposition  to  a  subsequent  adjustment  proposed  in 
the  will,  assented  to  by  the  devisee,  and  thus  doing  away 
the  original  agreement. 

It  would  be  manifestly  unjust  to  permit  the  devisee,  Taz- 
well L.,  to  retain  the  share  of  the  land  given  him  a?  a 
bounty  and  at  ihe  same  time  hold  the  testator's  estate 
responsible,  and  so  it  would  be  in  the  executor  to  enforce 
payment  of  the  purchase  money  against  the  vendee.  The 
rights  of  the  parties  under  their  agreement  and  reciprocal 
deed,  the  testator  must  have  intended  in  the  donation,  for 
such  it  is,  to  exonerate  the  party  to  whom  it  is  made  from 
further  liability  to  him,  and  this  intent  is  consummated  by 
the  assent  of  the  latter. 

The  elaborate  and  forcible  argument  for  the  plaintiff,  pre- 
sents his  claim  in  a  different  aspect,  and  seems  to  ignore  the 
fact  that  this  is  not  a  testamentary  alienation  attempted  to 
be  made  to  a  stranger,  which  would  be  inoperative,  but  is  a 
matter  between  the  same  persons,  the  consummatioQ  of 
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which  is  brought  about  by  the  concurring  acts  of  themselves. 
In  this  respect  the  citations  from  our  own  reports,  and  from 
other  authorities,  do  not  affect  the  aspect  of  the  case  upon 
which  our  ruling  rests. 

It  must  be  declared  that  there  is  no  error  and  the  judg- 
ment is  affirmed. 

Affirmed. 


J.  W.  PEACOCK  V.  HENRY  STOTT  et  al. 

Equity — Merger. 

Where  one  who  has  an  equitable  title,  subsequently  acquires  the  legal 
title,  so  that  they  become  united  in  the  same  person,  the  former 
is  merged  in  the  latter.* 

This  is  a  civil  action,  which  was  tried  before  Shipp,  J.,  at 
Fall  Term,  1887,  of  Nash  Superior  Court. 

The  complaint  alleges,  upon  information  and  belief,  the 
following  facts  as  constituting  the  cause  of  action  : 

Alvin  Peacock,  being  the  owner  of  the  several  tracts  of 
land  enumerated  and  described  in  the  complaint,  contain- 
ing in  the  aggregate  fifteen  hundred  and  sixty-six  acres, 
more  or  less,  on  the  26th  day  of  December,  1855,  conveyed 
them  to  one  J.  M.  Taylor,  in  trust,  to  secure  certain  men- 
tioned debts,  and  with  a  power  to  sell  in  case  of  default  in 
their  payment,  and  to  appropriate  the  proceeds  to  their  dis- 
charge. 

Pursuant  to  the  provisions  of  this  deed,  the  trustee  sold 
the  land  to  Wyat  Earp,  Redding  Richardson,  and  A.  J.  Tay- 
lor, who  were  among  the  secured  creditors,  and  became  pur- 

*I)a\is,  J.,  did  not  sit  apon  tbe  hearing  of  this  appeal. 
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chasers,  under  an  agreement  with  Peacock,  that  they  would 
hold  the  title  thereto  until  he  could  raise  the  amount  of  ihe 
purchase  money,  and  upon  reimbursement,  would  re-convey 
to  him. 

Sometime  thereafter  A Ivin  Peacock  placed  a  sum  sufficient 
to  redeem  in  the  hands  of  Levi  Bailey  to  be  thus  applied, 
and  under  an  agreement  that  the  land  should  be  conveyed 
to  him  and  be  held  upon  similar  trusts  as  those  that  attached 
to  the  estate  vested  in  his  grantors. 

During  the  year  1868,  Bailey,  being  sued  in  the  United 
States  Court  for  a  large  demnnil,  in  order  to  prevent  the  sub- 
jection of  the  property  thereto  in  the  event  of  a  recovery, 
conveyed  the  premises  by  deed  for  all  the  land,  except  two 
separate  parcels,  tn  the  defendant,  his  son-in-law,  without  a 
full  and  valuable  consideration  received  therefor,  the  said 
Stott  having  at  the  lime  notice  of  the  tquities  attaching  to 
the  estate  vested  in  Bailey. 

Judgment  was  recovered  in  the  action  against  Bailey,  un- 
der which  an  execution  issued  to  the  Marshal  of  the  United 
States,  and  by  virtue  thereof  he  sold  and  conveyed  the  land 
to  R  A.  Hamilton,  who,  on  March  11,  1873,  made  a  deed  to 
the  same  to  Alvin  Peacock. 

On  the  1st  day  of  August,  1881,  the  plaintiff  purchased 
all  of  Alvin  Peacock's  interest  in  the  land,  under  a  sale 
made  by  John  W.  Blount,  commissioner  appointed  by  the 
Court,  in  certain  proceedings  for  the  foreclosure  of  mort- 
gage, given  by  Peacock,  and  took  his  deed  for  the  same. 

During  all  this  period  Alvin  Peacock  remained  in  the 
quiet  and  undisturbed  possession,  using  the  property  as  his 
own. 

Bailey  died  in  September,  1873,  and  the  defendant,  deny- 
ing the  plaintiff's  equity,  refuses  to  carry  into  effect  the 
trust  upon  which  his  grantor  held  the  land,  and  which  fol- 
lowed the  transfer  of  the  estate  to  him  and  adhered  thereto. 
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The  purpose  of  the  action  is  to  have  the  trust  declared  and 
enforced. 

The  defendant,  in  his  answer,  denies  every  averment  in 
regard  to  a  trust  or  an  agreement  for  a  redemption  upon  the 
several  transfers,  alleging  the  respective  convey.inccs  to 
Bailey  and  from  Dailey  to  the  defendant,  to  have  been  for 
valuable  consideration  and  unincumbered  and  absolute. 

He  further  declares  that  he  is  a  purchaser  for  a  full  and 
valuable  consideration  bona  fide,  and  with  no  notice  of  any 
attaching  trust,  if  such  there  was,  and  is  entitled  to  hold 
the  same  exempt  therefrom,  and  he  further  relies  u[)on  the 
lapse  of  time  as  a  defence  to  the  action. 

Pending  the  suit  the  defendant  Stott  died,  and  the  defen- 
dants, his  lu-irs  at  law,  have  become  such  in  his  stead,  and 
adopt  his  answer  ns  their  own.  A  series  of  issues  drawn 
from  the  conflicting  allegations  made  in  the  plea  ling,  not 
necessary  to  set  out,  were  submitted  to  the  jury,  pending 
the  trial  whereof,  the  plaintiff  introduced  evidence  tending 
to  support  the  case  made  in  his  complaint.  In  order  to 
trace  to  himself  the  equity  alletied  to  have  vested  in  Alvio 
Peacock,  the  plaintiff  introduced  in  evidence: 

1.  A  mortgage  from  Alvin  Peacock  to  R.  A.  Hamilton. 

2.  A  mort«iage  from  the  same  to  Gay,  Tyson  &  Co.,  both 
purporting  to  conv»  y  the  premises 

3.  An  assignmeiit  of  these  mortga;:es  to  the  plaintiff. 

4.  The  record  of  the  foreclosure  proceedings  of  the  |)lain- 
tiff  against  Alvin  Peacock  in  the  Superior  Court  of  Nash, 
under  which  the  plaintiff  bought  and  took  the  commission- 
er's deed  for  said  Alvin  Peacock's  estate  in  the  [)remises 

After  the  evidence  was  in  the  Judge  stated  to  counsel  that 
while  he  lield  the  mortgage  deed  to  Hamilton  and  to  Gay, 
Tj'son  &  Co.,  to  have  been  executed  as  contended,  and  then 
to  have  been  assigned  to  the  plaintiff,  and  that  the  foreclo- 
sure proceedings  were  regular,  in  his  opinion  they  do  not 
operate  to  pass  the  parol  trust  alleged  to   be  in  the  mort- 
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title  to  all  was  transmitted  by  his  deed  of  March  11,  1873, 
to  said  Alvin  Peacock.  The  legal  estate  and  the  alleged 
equity  thus  uniting  in  one  person,  the  latter  was  extin- 
guished, and  said  Peacock  became  sole  owner  in  fee.  There 
was,  therefore,  no  equity  incidental  to  the  legal  estate  in 
Alvin  Peacock,  that  could  be  conveyed  in  his  mortgage 
deed,  and  to  which,  under  them,  the  plaintifiF  could  succeed. 
Upon  the  plaintiff's  own  showing  then,  he  has  no  such 
cause  of  action  as  he  sets  out  in  the  complaint,  nor  is  he  en- 
titled to  the  relief  demanded.  The  ruling  of  the  Court  that 
he  has  no  such  equity,  not  because  of  the  structure  of  the 
mortgage,  but  for  the  non  existence  of  any  ecfuity  to  pass 
by  means  of  it,  mu>t  be  upheld,  because  correct  in  itself. 
Bdlw  Cunningham^  81  N.  C,  83.  We  do  not,  upon  the 
question  of  title  decide  upon  plaintiff's  right  to  recover  the 
land,  but  only  that  upon  his  own  averments  he  cannot 
maintain  the  action  in  its  present  form. 
Tljere  is  no  error,  and  the  jQdgment  is  affirmed. 

Affirmed. 


MARGARET  HALL  v.  L.  D.  CASTLEBERRY  et.  al 

Married  Women — Privy  Examination — Deed, 

1.  It  is  not  necessary  to  the  validity  of  the  privy  examination  of  a  mar- 

ried woman  in  respect  to  her  execution  of  a  deed,  that  the  hus- 
band shall  go  entirely  out  of  the  room  where  the  examina- 
tion is  being  made;  it  is  sufficient  if  the  husband  and  wife  shall 
be  80  far  separated  as  to  leave  the  latter  at  liberty  to  express  freely 
to  the  officer  conducting  the  examination  her  will  and  desire  in 
the  matter. 

2.  Whether  it  is  competent  to  attack  the  execution  of  a  deed  by  a  mar- 

ried woman,  where  all  the  requirements  of  the  statute  in  respect 
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to  the  privy  examination  have  been  complied  n'ith.  bj  showjog 
that  in  fact  her  assent  was  not  freely  and  voluntarjtv  given. 
Qwerel' 

This  is  a  civii.  action,  wliich  was  Iried  before  Menimon, 
J ,  at  October  Term,  1887,  of  Wake  Hu|ierior  Courl. 

The  plainlitt'  being  the  oivner  of  a  lot  in  the  city  of  Ral- 
eigh, and  her  husband,  Robert  Hall,  owning  an  adjoining 
lot,  each  containing  a  quarter  of  an  acre,  after  their  inter- 
marriage united  wiih  him  in  executing  a  mortgage  deed  to 
Addison  Pulley,  i-onveying  said  lots  to  him  to  secure  an 
indebtedness  contracted  by  him  in  the  purchase  of  a  horse. 
Tlie  probate  thereof  was,  after  what  purports  to  be  a  private 
examination  before  the  Clerk  of  the  Superior  Court,  in  the 
form  prescribed  by  law,  and  sufficient  to  pass  her  estatcand 
inchoate  right  of  dower  in  both  lots,  and  the  same  has  been 
duly  registered.  The  deed  bears  date  on  or  about  January 
21,  18S6,  and  under  a  power  i)f  sale  vested  in  the  mortgagee 
to  Ije  exercised  in  case  of  defiiult,  and  according  to  its  pro- 
visions the  mortgagee  sold  and  conveyed  the  lots  to  the  de- 
fendant, L.  D.  Castleberry,  who  entered  into  possession,  and 
has  continued  his  occupation  since. 

The  plainlift"ri  liusband,it  is  alleged  in  thecomphiint  and 
not  denied  by  Castleberry — who  alone  puts  in  an  answer  to 
the  amended  complaint  in  which  the  averment  is  con- 
tained— has  deserted  her  and,  living  in  another  county,  re- 
fuses to  hold  any  communication  with  her,  and  refuses  to 
assist  her  in  prosecuting  the  jiresent  suil,  for  which  reason 
he  is  placed  among  the  defendants. 

The  gravamen  of  the  complaint  rests  upon  an  allegation 
that  the  pluintilf's  "privy  examination  was  never  taken  ac- 
cording to  law,  by  any  person  having  power  and  anthority 
to  take  examination  of  feirip.  coverts,"  and  that  the  mortgage 
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ifi  consequently  ineffectual  to  divest  her  estate  in  her  own 
lot  or  her  right  of  dower  and  contingent  homestead  in  that 
of  her  husband. 

The  prayer  is  that  the  mortgage  deed  be  declared  null, 
and  as  such  surrendered  for  cancellation;  that  she  be  put 
in  possession  of  said  lots,  jointly  with  her  husband  as  to  his 
lot. 

The  only  issue  passed  upon  by  the  jury  was:  Is  the  plain- 
tiff the  owner  and  entitled  to  the  possession  of  the  tract  of 
land  described  in  the  first  paragraph  of  the  complaint? — 
reference  being  made  to  that  claimed  by  the  plaintiff  as  her 
own 

The  Clerk  of  the  Court  by  whom  the  privy  examination 
was  n^ade,  testified  that  the  plaintiff  and  her  husband,  with 
one  Pulley,  came  into  his  ofBce  together;  Pulley  and  the 
husband  came  behind  the  railing;  the  wife  did  not  come 
behind  at  first ;  she  signed  the  deed  before  she  was  exam- 
ined; *'I  told  him" — the  husband — "to  stand  aside.  He 
went  outside  of  railing;  I  asked  if  she  signed  the  deed  for 
the  purposes  contained,  and  repeated  the  substance  of  the 
privy  examination.  I  satisfied  myself  that  the  husband 
was  out  of  hearing,  or  I  would  not  have  gone  through  the 
examination.  At  the  time  I  asked  plaintiff  the  questions 
her  face  was  not  in  direction  her  husband  went,  but  in  the 
other 'lirecti on  I  remember  the  transaction  distinctly;  the 
deed  was  not  read  over  to  plaintiff  in  my  presence." 

The  Court  charged  the  jury  that,  "the  statute  does  not 
define  how  or  to  what  distance  from  the  husband  the  plain- 
tiff should  have  been  separated,  but  she  should  have  been 
put  in  a  position  and  place  with  respect  to  her  husband  to 
feel  free  to  express  herself  under  the  examination  as  to  her 
will  and  desire  as  to  her  execution  of  the  deed." 

The  jury  responded  to  the  issue,  "  No." 

Thereupon  judgment  was  rendered  against  the  plaintiff^ 
from  which  she  appealed. 
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Mr  J.  B.  Batchelor,  for  the  phuDtilf. 
Mr.  J.  N.  Holding,  for  the  defendants. 

Smith,  C  J.  Inasmuch  as  the  husband  is  not  in  the  ac- 
tion, and  possession  under  a  claim  of  dower  can  only  te 
asserted  after  the  husband's  death,  we  see  no  basis  for  the 
demand  of  a  Judgment  for  the  recivery  of  possession  of  the 
lot  that  belonged  to  the  husband,  and  still  less  for  a  cancel- 
lation of  the  mortgage  deed,  which,  as  we  have  repeatedly 
said,  should  not  be  adjudged,  as  it  may  be  a  protection  U» 
others  not  in  the  suit,  and  bpsides,  the  destruction  of  a  deed 
does  not  reconvey  a  divested  estate  in  the  lands. 

But  aside  from  tliese  and  other  embarrassments  in  the 
way  of  prosecuting  the  present  suit,  the  alleged  irregularity 
connected  with  the  plaintiff's  execution  of  the  mortgage 
and  the  manner  of  talcing  her  private  examination,  the 
imputations  charged  in  the  most  general  terms  but  specified 
in  the  plaintiff's  testimony,  as  impeaching  the  mortgage, 
are  met  and  repelled  by  the  verdict  of  the  jury  given  under 
the  instructions  of  the  Court. 

The  argument  for  the  appellant  made  before  us,  proceeds 
upon  the  idea  that  it  was  the  duty  of  the  Judge  to  pro- 
nounce upon  the  legal  effect  of  the  facts  developed  in  the 
testimony,  and  lo  tell  the  jury  what  it  was,  and  that  in  this 
respect  it  is  erroneous  in  law. 

No  demand  for  instructions  appears  to  have  been  made, 
and  an  omission  to  give  such,  as  if  asked,  ought  to  have 
been  given,  it  has  been  often  said,  is  not  an  error  assignable 
upon  an  imputed  imperfection  of  tlie  charge  as  transmitted 
with  the  record,  for  it  is  a  settled  rule  to  regard  the  record  as 
intended  topresentso  muchof  what  transpired  at  the  trial  only 
as  tended  to  present  and  explain  the  rulings  complained  of 
in  the  Court  below.  Sia(e  v.  Hardee,  88  N.  (J.,  619 ;  WiUey  v. 
Railroad,  96  N.  C,  408,  and  numerous  ca<es  therein  cited. 
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The  exception  to  tl)e  charge  is  directed  to  that  portion 
which  begins  witli  the  Avords:  "Now  in  this  case  did  the 
Clerk  examine,"  &c.,  but  where  terminating,  except  at  the 
end  of  the  charge,  is  not  stated.  .The  charge,  proceeding 
from  the  words  quoted  are,  **  the  plaintiff  separate  and 
apart  from  her  husband  "  The  statute  does  not  define 
how  or  to  what  distance  from  the  husband  the  plaintiff 
should  have  been  separated,  but  the  wife  should  have  been 
put  in  a  position  and  place  with  respect  to  her  husband  to 
feel  free  to  express  herself  under  the  examination  as  to  her 
will  and  desire  in  respect  to  the  deed  which,  it  is  claimed  by 
the  defenlants,  she  executed. 

It  was  not  necessary  to  the  validity  of  the  examination  of 
the  plaintiff,  by  the  Clerk,  that  her  husband  should  have 
gone  entirely  out  of  the  room.  It  was  only  necessary  that 
he  should  have  gone  separate  and  apart  from  the  plaintiff, 
and  so  far  as  to  leave  the  plaintiff  free  to  express  to  the 
Clerk  her  will  and  desire  with  respect  to  the  alleged  mort- 
gage freely  and  voluntarily. 

This  is  a  fair  interpretation  of  the  requirements  of  the 
law  in  the  conveyance  of  the  real  property  of  married 
women,  and  furnishes  no  ground  of  complaint,  at  least,  to  the 
appellant.  We  do  not  undertake  to  say  to  what  extent  these 
useful  safeguards,  provided  for  the  protection  of  persons  un- 
der coverture  and  their  lands,  observed  and  certified  by  offi- 
cers authorized  to  take  sucli  acknowledgments  and  private 
examinations  to  assure  the-freedom  and  volition  of  the  act, 
may  be  impeached,  and  the  deed  thus  made  and  certified 
rendered  invalid,  by  proof  that  the  act  was  not  voluntary, 
but  under  restraint  and  coercion,  thus  rendering  title  inse- 
cure and  uncertain,  nor  whether  such  attempted  repudiation, 
if  tolerated  would  not  be  a  fraud,  against  which  coverture 
does  not  afford  shelter.  Most  serious  consequences,  with 
temptations  to  fraud  and  perjury  might  follow  the  main- 
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hegan  by  a  summons  made  returnable  and  returned  before 
the  Judge  of  the  ^Superior  Court  of  Wayne,  at  the. regular 
Spring  Terna  tliereof,  in  the  year  1887. 

The  complaint  alleges  the  feTne  plaintiff's  marriage  in 
May,  1874,  with  Geprge  W.  Johnson,  his  death  in  Novem- 
ber, 1876,  and  intestacy,  his  se'zure  in  fee  of  certain  lots, 
particular!}'  designated,  in  the  town  of  Mount  Olive,  and 
the  possessioii  of  the  different  lots  by  the  several  defendants 
who  claim  title  thereto,  and  their  wrongful  withholding. 

It  then  proceeds  to  say : 

"That  during  coverture  her  first  husband  made  deeds  of 
conveyance  of  said  lots  in  the  execution  of  which  she  joined 
and  was  privily  examined,  and  under  w^hich  the  defend- 
ants claim  title,  but  that  at  the  lime  the  feme  plaintiflF  was 
under  the  age  of  twenty-one  years,  and  that  wh)le  the  inter- 
marriage of  the  plaintiff  took  place  on  December  26th, 
1874,  she  did  not  attain  her  majority  until  December  of  the 
following  year." 

The  defendants  join  in  a  demurrer  to  the  complaint,  and 
assign  as  the  grounds  thereof: 

1.  For  that  the  Superior  Court  in  term  has  no  jurisdiction 
of  the  cause  of  action  set  out  in  the  complaint,  in  that  it  is 
alleged  the  plaintiff  is  entitled  to  dower  in  certain  lands,  and 
there  is  no  allegation  of  any  equitable  element  entitling  her 
to  bring  her  action  to  the  Superior  Court  in  term. 

2.  For  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  this  Court,  in  that  the  plain- 
tiff alleges  she  is  entitled  to  dower  in  certain  lands  and  does 
not  allege  any  equitable  element  entitling  her  to  bring  her 
action  in  sjiid  Court. 

The  conQplaint  was  afterwards,  with  leave  of  the  Court, 
amended  so  as  to  charge  the  defendants  with  the  rents  and 
profits  received  during  their  separate  occupations  by  the 
dafeodants.  The  Court,  on  the  hearing  of  the  issue  made 
Upon  the  demurrer,  overruled  it,  and  suggested  to  the  plain- 


IN  THE  SUPREME  COURT. 


Epps  v.  Flowers. 


tiff  to  obtain  leave  of  the  Clerk  to  amend  the  summoos 
so  as  to  make  it  returnable  before  him  in  the  Superior  Court, 
From  this  judgmeut  the  defendants  appealed. 

No  counsel  for  the  plaintiH'. 

Mr.  IV.  R.  Allen,  for  the  defendants. 


Smith,  C,  J.,  (after  staling  the  case.)  The  order  of  i 
followeil  by  the  suggested  amendment  of  the  process,  would, 
if  allowable  to  be  made,  remove  the  jurisdictional  impedi- 
ment and  place  the  cause  before  the  Clerk,  acting  lor  the 
Superior  C^urt,  as  in  case  of  a  special  proceeding.  The  Code, 
§§279,2111. 

In  our  opinion,  there  being  but  one  Superior  Court  whose 
functions  are  in  certain  cases  exercised  by  the  Clerk,  this 
disposition  of  the  case  was  proper,  and  warranted  by  the 
rulings  heretofore  made  in  this  Court.  Cheatham  v,  Orem, 
81  N,  C,  343;  Lappa  v.  Capps,  85  N,  C,  408. 

liut,  assuming  the  »c(juirement  of  jurisdiction,  there  is 
a  further  insuperable  difficulty  in  the  way  of  the  defendants. 
The  deed  of  Johnson  and  wife  was  made  when  the  tatter  was 
alike  under  age  and  undercoverture,so  thatshe  was  incapable 
ol  making  a  valid  and  irrevocable  deed, even  though  the  forms 
prescribed  for  married  women  were  strictly  pursued.  But 
this  did  not  remove  the  disability  from  infancy,  and  before 
the  latter  terminated  she  entered  into  a  second  marriage, 
since  which  she  has  arrived  at  full  age. 

It  is  true  that  a  long  period  elapsed  after  the  deed  was 
made,  and  a  period  of  nearly  ten  years  also  after  the  feme 
plaintiff  arrived  at  full  age  before  the  claim  for  dower  in 
this  suit  was  asserted,  yet  there  has  been  no  time  when  both 
disabilities  were  removed  so  that  she  was  free  to  act,  and 
time  could  be  counted  against  her  as  required  by  The  Code, 
S§  148,  17U. 
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The  defect  in  tlie  making  of  the  deed,  so  far  as  it  affects 
her,  is  that  she  was  unable  to  relinquish  her  inchoate  right 
to  dower  in  the  land,  for  the  statute  gives  effect  only  to  deeds 
executed  by  married  women  according  to  its  provisions  as  to 
such  deeds  as  are  executed  by  others  who  must  have  attained 
the  age  of  twenty-one  years. 

Now  the  deeds  of  infants,  as  such,  are  voidable,  capable 
of  ratification  or  of  repudiation  when  that  disability  ceases, 
and  this  may  be  indicated  by  the  acts  of  the  parties,  and 
perhaps  by  long  and  unreasonable  acquiesence  in  the  p<  s- 
fiession  and  enjoyments  of  the  property  by  those  claiming 
under  the  conveyance.  But  since  the  option  of  disaffirm- 
ance has  been  afforded,  the  plaintiff  has  been  under  a  re- 
newed disability,  preventing  the  consequences  ordinarily 
following  a  failure  to  exercise  her  option,  and  leaving  her 
free  to  do  so  in  the  institution  of  her  present  suit.  The 
only  question  then,  the  difficulties  adverted  to  being  out  of 
the  way,  is  as  to  the  effect  of  the  private  examination  of  the 
feme  plaintiff  upon  her  claim  of  dower. 

As  the  statute  existed  previous  to  the  Revised  Code,  such 
an  examination  and  action  under  it  was  held  to  be  conclu- 
sive in  tlie  nature  and  with  the  force  of  a  judicial  determi- 
nation, which  could  only  be  reached  by  a  direct  impeach- 
ing proceeding.  But  as  modified  in  the  Revised  Code,  it  is 
declared  that  deeds  made  by  married  women,  while  strictly 
observing  the  prescribed  form,  stand  "  upon  the  same  footing 
(md  are  open  to  like  defences,"  as  deeds  made  by  persons  who 
are  mi  juris. 

The  subject  is  fully  considered  in  the  case  of  Joiie^  v. 
Cohen,  82  N.  C,  75,  and  we  are  content  with  the  simple  ref- 
erence to  it  without  further  comment. 

As  there  has  been  no  effectual  act  imparting  validity  to 
the  deed  because  of  a  second  coverture  supervening  before 
the  feme  attained  full  age,  nor  can  it  be  inferred  from  her 
101—11 
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silence  and  inaction  because  of  such  coverture,  we  are  of 
opinion  that  upon  the  face  of  the  complaint  there  is  a  suffi- 
cient cause  of  action  stated,  so  that  when  placed  in  the 
rightful  Jurisdiction  the  cause  must  proceed.  There  is  no 
error,  and  the  judgment  must  be  affirmed. 

Affirmed. 


JOHN  B.  LEATHERS  v.  Wm.  J.  GRAY. 

Will — Devise — "Rule  iit  Shelley's  Case." 

1.  Where  a,  teBtator  emplojB  words  haviag  a  well  known  or  technical 

meaning  in  the  dis|x>sition  of  his  eetate,  that  conatniction  will  be 
given  them  unless  it  can  be  seen  from  the  instrument  itself,  that 
he  used  them  in  a  different  sense;  and  if  he  used  such  words  ae 
will  bring  the  devise  within  a  settled  rule  of  law.  that  rule  must 
prevail,  though  it  conflict  with  the  real  intention  of  the  teslator. 

2.  A  devise  to  P,  "  during  her  natural  life,  and  after  her  death  to  the  be- 

gotten heirs  or  heiresses  of  )ier  hotly."  vested  in  P  an  absolute  estate 
in  fee  simple,  under  the  rule  in  Shelley's  case. 

3.  The  opinion  of  this  Court,  delivered  in  this  case,  reported  in  96  N.  C. 

.'MS.  is  overruled. 
Davis,  J.,  dissenting. 

Messrs.  John  W.  Graham,  J.  B.  Botchelor  and  John  Dei'ereux, 
Jr.,  for  petitioner. 

Messrs.  Johv  Manning  and  A.  W.  Graliam,  eotiira. 

Mekrimon  J.  This  is  an  application  to  rehear  the  case 
of  Leathers  v.  Gray,  reported  in  the  96th  N.  C,  548.  The 
will  of  Joseph  Armstrong,  deceased,  a  clause  of  which  was 
interpreted  in  that  case,  was  executed  on  the  23d  day  of 
May,  1839,  and  the  testator  having  died  in  the  meantime,  it 
was  proven  in  1840, 
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The  following  is  a  copy  of  the  clause  in  question  of  this 
will:  "I  also  give  and  bequeath  to  my  son,  James  W.  Arm- 
strong, the  following  property,  to  be  received  as  soon  as  con- 
venient, after  the  death  or  marriage  of  his  mother,  Peggy 
Armstrong,  viz:  One  half  of  three  tracts  of  land,  all  lying 
on  the  waters  of  Flat  River.  The  first  is  the  tract  my  father 
lived  and  died  on,  containing  220  acres;  the  second  is  the 
tract  that  I  bought  from  Henry  Berry,  containing  17  acres, 
and  the  third  is  a  tract  that  I  bought  from  my  brother,  Wil- 
liam Armstrong,  containing  216  acres,"  and  also  "i  give  and  be- 
(jaeath  to  my  daughter,  Parthenia  Leathers,  during  her  natural 
life,  and  after  her  death  to  the  begotten  h^irs  or  heiresses  of  her 
body  forever,  one-half  of  the  three  tracts  of  land,  all  lying  on 
the  waters  of  Flat  River,"  these  tracts  being  the  same  above 
designated.  This  Court  in  interpreting  the  last  recited  clause 
decided  that  Parthenia  Leathers  took  but  a  life  estate  in  the 
lands  devised  to  her,  and  that  her  children  took  and  were 
entitled  to  the  remainder  in  fee  therein. 

The  petitioner  in  this  application,  who  is  the  defendant 
in  the  action,  assigns  error  and  contends  that  the  words  of 
the  clause,  "  and  after  hei'  death  to  the  begotten  heirs  or  heiresses 
of  her  body  forei'cr"  are  words  of  limitation,  and  not  words 
of  purcliase,  aufl  therefore  Parthenia  Leathers  took  the  abso- 
lute fee  ♦  simple  estate  in  one-half  of  the  lands  so  devised, 
and  the  same  passed  by  her  deed  to  the  petitioner. 

It  is  conceded  that  at  the  time  the  will  before  us  became  op- 
erative it  was  a  settled  rule  of  law,  i)revailing  in  this  State  that, 
whenever  the  ancestor  of  any  gift  or  conveyance  took  an 
estate  of  freehold — an  estate  for  life — and  in  the  same  gift  or 
conveyance  an  estate  is  limited  either  mediately  or  immedi- 
ately  to  "  his  heirs,"  or  to  the  "  heirs  of  his  body,"  as  a  class, 
to  take  in  succession  as  heirs  to  him,  such  words  are  words 
of  limitation  of  the  estate,  and  convey  the  inheritance — the 
whole  property — to  the  ancestor,  and  they  are  not  words  of 
purchase.     That  is,  in  such  case,  the  heir  would  take  by 
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descent  and  not  by  purchase,  the  ancestor  would  take  the 
absolute  property — the  whole  estate — with  the  right  and 
power  to  dispose  of  it  in  any  lawful  way.  Shelley's  Case,  I 
Coke  Report,  104 :  2  Bl.  Com.,  243;  2  Mio.  Inst.,  241,  242; 
,  2  Wash.  R.  R,  553;  Davidson  v.  Davidson,  1  Hawks,  163; 
Sanders  v.  Hyatt.  Id,,  247;  Ham  v.  Ham,  1  D.  &  B.  Eq.,  598; 
Allen  V.  Pass,  4  D,  &  B.,  77;  Floyd  v.  Tftompson,  Id., 479; 
Sollowell  V.  Komegay,  7  Ired.,  261 ;  Weaihedy  v.  Armfidd,  8 
Ired.,  25;  Folk  v.  WhUley,  Id.,  133;  King  v.  VUey,  85  N.  C, 
59;  Mitls  v.  Thome,  95  N.  C,  362. 

But  it  is  seriously  contended  that  this  rule,  commonly 
caW^A  "Die  rule  in  Shdley's  case,"  has  no  proper  application 
to  the  clause  of  the  will  under  consideration,  because  it  suf- 
ficiently appears  that  the  words  thereof,  "begotten  heirs  or 
heiresses  of  her  body,"  were  not  used  in  a  strict  technical 
sense,  but  to  imply  simply  the  children,  male  or  female,  or 
both,  of  Parthenia  Ijeathers,  in  which  ease  her  children 
would  take  as  purchasers.  We  accepted  this  view  as  the 
correct  one,  giving  effect  to  the  intention  of  the  testator,  and 
made  the  decision,  the  correctness  of  which  is  now  called  in 
ijuestion.  But  after  hearing  the  case  re-argued,  and  having 
given  the  question  raised  much  further  consideration,  we 
are  of  opinion  that,  although  the  intention  of  the  testator 
may  have  been — no  doubt  was — such  as  we  declared  it  to 
be,  he  failed  to  express  his  purpose  consistently  with  a  set- 
tled rule  of  law,  whioh  it  is  our  duty  to  uphold  and  enforce. 

When  a  testator  employs  words  and  phrases  to  express 
his  intention  in  the  disposition  of  his  property,  by  will,  that 
have  a  well  known  legal  or  technical  meaning,  he  must  be 
deemed  to  have  used  them  in  such  sense  in  defining  and 
limiting  the  estate  disposed  of,  unless  he  shall,  in  some  ap- 
propriate way,  to  some  extent,  to  be  seen  in  the  will,  have 
qualified  or  used  them  in  a  different  sense.  Aud  so,  also,  if 
the  use  of  such  words  bring  his  intention  so  expressed. 
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within  a  settled  rule  of  law,  the  latter  must  prevail,  al- 
though the  effect  may  be  to  disappoint  the  real  intention  of 
the  testator. 

Otherwise  technical  words  would  have  no  certain  mean- 
ing or  eCFect,  and  the  rule  of  law  would  be  subverted  in 
order  to  effectuate  the  real  intention  of  the  testator,  unex- 
pr^sed  or  imperfectly  expressed.  It  is  said,  however,  that 
the  real  intention  of  the  testator  must  have  effect,  and  so  it 
must,  but  the  real  intention  recognized  and  enforced  by  the 
law,  is  that  expressed  in  the  will,  and  this  is  to  be  ascer- 
tained by  a  legal  interpretation  of  the  language  employed 
to  express  it. 

Moreover,  a  testator  cannot  ignore,  displace  and  set  at 
naught  a  rule  of  law  applicable  to  and  affecting  the  dispo- 
sition of  his  property  by  his  will,  in  whole,  or  in  part — the 
nile  of  law  must  prevail — he  must  make  his  disposition  of 
his  property,  as  allowed  by  and  consistently  with  it;  it  de- 
termines the  meaning  and  effect  of  his  will,  and  its  several 
parts,  by  the  language  employed  in  it,  and  not  by  what  is 
intended,  but  not  expressed,  or  not  sufficiently  expressed. 
He  must  express  his  intention  in  words  appropriate  and  suf- 
ficient to  express  his  real  meaning,  and  if  he  employs  tech- 
nical legal  words  the  technical  meaning  must  prevail,  un- 
less the  same  shall  be  qualified  or  modified  by  super-added 
words  in  the  will. 

The  material  part  of  the  clause  in  question  of  the  will 
before  us  is,  "  I  give  and  bequeath  to  my  daughter,  Par- 
thenia  Leathers,  during  her  natural  life,  and  after  her  death 
to  the  begotten  heirs  or  heiresses  of  her  body  forever,  one- 
half  of  the  three  tracts  of  land,"  &c.  Omitting,  for  the 
present,  from  this  clause  the  word  "  heiresses,"  the  words 
thereof,  "heirs  *  *  *  of  her  body,"  have  a  technical 
legal  meaning,  and  it  is  clear — nothing  else  appearing — cre- 
ated an  estate  tail  in  the  devisee  named,  which  was  con- 
verted by  the  statute  (Acts  1784,  Ch.  204,  §  5;  Ttie  Code, 
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§  1325)  into  an  estate  in  fee  simple.  That  statute  provides 
that  "  every  person  seized  of  an  estate  tail  shall  be  deemed 
to  be  seized  of  the  same  in  fee  simple,"  &c.,  and  applies  to 
the  will  under  consideration.  Hollowdl  v.  Komegay,  mipra; 
Weatherly  v.  Armfield,  supra ;  Folk  v,   WhiiUy,  supra. 

If  there  were  words  in  the  context  clearly  showing  that 
the  testator  did  not  use  the  words  "  heirs  *  *  of  her  body  " 
in  their  technical  sense,  but  to  imply  children  of  the  de- 
visee, then  in  that  case  these  words  would  be  treated  as  words 
of  purchase,  and  the  devisee  would  have  taken  but  a  life 
estate,  and  her  children  would  have  taken  the  remainder. 
But,  upon  further  reflection  and  scrutiny,  we  think  there  are 
no  words  of  the  context  that  can  fairly,  in  view  of  numer- 
ous decisions  of  this  and  other  Courts,  be  construed  as  hav- 
ing such  qualifying  effect.  Super-added  words  to  have  sucb 
effect,  must  have  appropriate  pertinency  in  meaning  and 
bearing;  the  purpose  to  qualify  and  change  the  technical 
meaning  of  language  used  must  appear  with  reasonable  cer- 
tainty. It  seems  to  us  that  the  words  "  or  heiresses  "  used  in  the 
clause  referred  to,  cannot  have  such,  or  any  quaiif*  ing  effect 
In  their  direct  connection  the  next  preceding  word,  "heirs," 
imply  and  embrace  "  heiresses,"  and  all  they  mean  or  can  mean, 
in  their  connection — they  are  mere  expletives  and  serve  no 
useful  purpose.  The  phrase, "  ber  heirs  or  heiresses,"  means  no 
more  than  that  the  testator  devised  the  land  to  bis  daughter 
and  the  heirs  of  her  body,  male  and  female,  and  the  course  of 
descent  is  not  changed  in  any  degree  from  what  it  would  be  if 
the  word  "heiresses"  did  not  appear,  nor  does  that  word 
suggest  or  imply  children  of  the  testator  any  more  than  the 
word  "heirs."  Donnellv.  Mateer, 5 Ived.  Eq.,  7;  Coon  v. Rice,! 
Ired.,  217;  Folk  v,  Whiiney, supra;  WorreU  v.  Vinson, 5  Jones, 
91;  Gillis  v.  Harris,  6  Jones'  Eq.,  267;  2  Minor's  Inst.,  351; 
"Wash.  Real  Prop.,  274 ;  note  to  Shelley's  case,  1  Coke  R.,  262. 
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In  our  efforts  heretofore  to  effectuate  what  seemed  to  us 
to  be  the  real  intention  of  the  testators,  we  followed,  to  some 
extent,  the  ease  of  Jarmv.  lFi/a<<,  4  Hawks,  227.  In  our  further 
researches  we  find  that  case  to  be  questionable  authority.  In- 
deed, it  has  in  effect — not  in  terms — been  overruled  by  numer- 
ous decisions.  In  Chambers  v.  PayuCy  G  Jones'  Eq.,  27G,  this 
Court  commenting  on  it,  say :  "Of  that  case  it  is  only  necessary 
for  us  to  remark  that  the  point  decided  may  be  supported  by 
the  peculiar  language  of  the  will,  or  if  it  cannot  be  supported 
on  that  ground  it  must  be  considered  as  having  been  over- 
raled  by  numerous  cases  since  adjudicated  upon  the  point, 
to  several  of  which  we  have  already  referred." 

It  follows  that  under  the  devise  in  question  Parthenia 
Leathers  took  the  fee  simple  estate  in  the  land  described  in 
the  pleadings,  and  that  the  plaintiff  in  the  action  was  not 
entitled  to  recover. 

The  prayer  of  the  petitioner  must,  therefore,  be  granted. 
The  case  must  be  re  heard,  and  the  judgment  of  this  Court 
entered  therein  at  the  February  Term  of  1887,  must  be  set 
aside,  and  judgment  must  be  entered  affirming  the  judg- 
ment of  the  Superior  Court. 

Prayer  of  the  petitioner  granted. 

Davis,  J.,  dissenting.  By  the  use  of  the  words,  *'I  give 
and  bequeath  to  my  daughter,  Parthenia  Leathers,  during 
her  natural  life,  and  after  her  death  to  the  begotten  heirs  or 
heiresses  of  her  body,  one-half  of  three  tracts  of  land,"  Ac, 
I  think  it  manifest  that  it  was  not  only  the  paramount 
intent,  but  the  only  intent  of  the  testator  to  give  the  land  to 
his  daughter  for  life,  with  remainder  to  her  children,  sons 
and  daughters,  but  under  the  rule  in  Shelley^s  case,  tliat 
would  not  in  the  least  alter  the  construction  to  be  placed 
upon  his  will,  if  he  used  the  words  "the  begotten  heirs  or 
hdresses  of  her  body,"  as  meaning  simply  heirH  in  the  tech" 
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nical  sense  of  that  word,  for  I  believe  it  will  be  conceded 
that  the  rule  often,  and  in  cases  of  wills  written  by  unpro- 
fessional persons,  oftener  tliaD  otherwise,  defeats  the  intent, 
and  the  tingle  and  only  intent  of  the  testator ;  yet  whatever 
may  have  been  his  intent,  if  he  used  the  word  heirs  simply, 
without  super-added  words  to  limit  or  explain  its  nieaniDg, 
the  technical  meaning  would  follow.  From  the  whole  clause 
of  the  testiitor's  will  it  seeras  lo  me  quite  clear  Ihat  he  used 
the  word,  noi  in  any  technical  sense  (for  the  language  shows 
that  with  him  there  cnuld  have  been  none)  but  as  desenptio 
permnaruni,  ond  his  one  intent,  and  only  intent  wiis  to  give 
the  land  to  his  daugliter  for  life,  remainder  to  her  children. 
The  rule  in  Shelley's  co<-e  is  based  upon  the  idea  that  there 
is  in  the  mind  of  the  maker  of  the  instrument,  that  comes 
under  its  operation  two  intents,  one  a  paramount  or  gmer<U, 
or  legal  intent  as  it  is  called,  and  the  other  a  particular  or 
prescribed  intent,  and  if  both  intents  cannot  have  effect,  the 
latter  must  yield  to  the  former.  See  the  question  discussed 
by  Pe\kson,  J.,  in  Ward  v.  Jones.  5  Ired.  Eq.,  400.  See  the 
authorities  cited  in  the  case  in  90  N.  C,  54ti. 

It  is  a  rule  of  construction,  that  when  technical  words  or 
phrases  are  used,  nothing  else  appearing,  they  must  be  taken 
in  their  technical  sense,  and  when  the  word  "heirs,"  or 
"heirs  of  the  body"  are  used  alone,  without  anything  to 
show  that  they  were  not  so  intended,  the  technical  meaning 
must  prevail,  because,  standing  alone,  there  can  be  no  other 
certain  meaning  given  to  them,  but  it  lias  been  held  and  is 
settled  in  this  Htate,  that  super-added  words,  "  equally  to  be 
divided,"  and  like  qualifying  words  which  show  that  they 
were  not  used  in  a  technical  sense,  will  prevent  the  opera- 
tion of  the  rule  in  Shelley's  case.  Mills  v.  Thome,  95  N.  C, 
362,  and  authorilies  there  cited  ;  Chambers  v.  Payne,  6  Jones' 
Eq.,  27*j.  Such  words  are  not  treated  as  surplusage,  butaa 
aids  to  show  the  true  meaning  of  the  testator.  Suppose  the 
testator  in  the  case  before  us  had  added,  by  way  of  explaoa- 
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tion,  by  "  heirs  and  heiresses,"  **  I  mean  sons  and  daughters," 
it  would  clearly  have  shown  that  he  did  not  use  them  in 
any  technical  sense,  and  I  apprehend  that  in  that  case  the 
role  in  Shelley's  case  would  not  be  insisted  on,  and  yet,  it 
seems  to  me  that  is  clearly  what  he  meant,  and  I  cannot 
coDceive  of  their  use  by  him  in  a  technical  sense,  unless  you 
treat  the  word  "  heiresses"  as  surplusage,  and  if  that  word, 
in  connection  with  other  parts  of  his  will,  tend  to  show  his 
meaning,  I  do  not  see  why  we  should  reject  it. 

I  think  we  have  no  right  to  reject,  as  surplusage,  any 
word  or  words  nsed  bv  the  testator,  that  mav  tend  to  show 
or  aid  in  showing  what  he  meant.  It  is  his  will  that  must 
prevail,  and  if  it  is  apparent  that  he  uses  a  technical  word, 
not  in  a  technical  sense,  the  meaning  attached  to  it  by  him 
should  govern  in  the  construction  of  his  will. 

If  it  be  said  that  by  "heivft  or  heiresses^'  is  meant  nothing 
more  than  heirSf  I  think  the  answer  is  that  it  shows  none  the 
less  conclusively  that  the  words  were  not  used  by  the  testa- 
tor in  the  technical  sense,  importing  the  class  of  persons 
who  take  indefinitely  as  heirs. 

Whatever  in  the  past  may  have  been  the  value  of  the 
rule  in  Shelley'  case,  I  think  it  should  be  strictly  construed 
when  otherwise  it  would  defeat  the  manifest  intention  of  the 
testator.  I  think  the  tendency  of  modern  decisions  in  Amer- 
ica is  to  limit  its  operation  to  cases  that  come  strictly  and 
technically  within  the  rule,  and  in  many  of  the  States  it  has 
been  abolished  by  statute.  It  is  a  rule  by  which  the  mean- 
ing of  the  testator  is  construed,  and  when  this  meaning  is 
clear  I  do  not  see  why  it  should  be  defeated  by  a  too  liberal 
construction  of  a  rule  of  construction. 

As  much  as  the  memory  of  Coke  is  to  be  venerated  for  his 
great  legal  learning,  I  think,  with  all  his  faults,  if  not  crimes, 
while  Attorney  General,  his  services  in  behalf  of  popular 
rights  and  civil  liberty  in  resisting  the  encroachments  and 
tyranny  of  the  house  of  Stuart,  entitle  him  to  far  more  last- 
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iDg  famethHii  did  his  services  in  the  legal  war  carried  on 
by  the  bench  and  the  bar  between  the  "  iShelleyites  "  and  the 
"anti-Shelleyitea." 

The  record  shows  that  the  merits  are  with  the  defendant, 
who  purchased  for  value,  and  I  regret  the  more  for  that  rea- 
son that  I  cannot  concur  in  the  ofiinion  of  my  brethren  in 
reversing  the  former  decision,  and  am  glad  that  in  this 
case,  at  least,  a  strict  adherence  to  the  rule  is  in  the  interest 
of  justice. 


JOHN  W.  LONG  T,  B.  and  J.  A.  DAVIDSON. 
Cmitraci —  Ouatom — Expert — Evidence. 

1.  When  words,  which  by  an  established,  uniform  and  general  cuBtom 
have  acquired  a  speciflc  meaning,  are  used  in  a  contract,  the 
Courts  will  give  them  that  interpretation,  though  some  of  the 
parties  to  the  agreement  were  ignorant  of  the  custom. 

S.  When  such  words  or  custom  prevail  amoug  those  who  are  engaged 
in  a  particular  science,  trade  or  calling,  persons  engaged  in  such 
science,  &c.,  are  competent  to  testify  to  the  meauing  of  such 
words  and  the  existence  of  such  customs. 

3.  It  is  the  provtuce  of  the  jury  to  ascertain  what  the  contract  was.  but 
when  ascertained  it  is  the  province  of  the  Court  to  interpret  it 

Civil  action,  commenced  before  a  Justice  of  the  Peace 
and  carried,  by  appeal,  to  the  Superior  Court  of  Alamance 
County,  and  tried  before  Gilmer,  J.,  at  March  Term,  1888. 

The  plaintiff's  demand  was  for  $163.86,  as  a  balance  due 
upon  a  contract  with  the  defendants  for  building  a  house. 
The  defendants  answered  that  they  had  over-paid  the  plain* 
tiff  the  sum  of  $7.53,  for  which  they  set  up  a  counter-claim. 

On  the  trial  the  plaintiff  testified  in  substance  that,  he 
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: 


contracted  with  the  defendants  to  build  a  brick  house  for 
them  ;  that  their  express  agreement  was,  he  was  to  be  paid 
$2.40  per  thousand  for  laying  bricks,  to  be  estimated  by 
"  wall  count,  solid  measure."  Upon  being  asked  what  was 
meant  by  "  wall  count,  solid  measure,"  which  was  objected 
to  by  the  defendants,  the  witness,  after  stating  that  he  had 
been  in  tlie  businessof  contractor  and  laying  bricksand  build- 
ing brick  houses  for  many  years,  was  allowed  to  testify  that 
"wall  count,  solid  measure,"  had  a  certain  meaning  among 
brickniasons,  and  contractors  for  brick  work,  "which  ob- 
tained universally,  and  especially  in  Alamance  and  Guilford 
oounties,"  in  which  latter  county  defendants*  house  was 
built.  The  witness  was  further  permitted  to  testify,  after 
objectiori  by  defendants,  that,  among  those  skilled  in  laying 
brick  and  among  contractors  for  such  work,  the  words  "  wall 
count,  solid  measure,"  meant  that  "  the  walls  of  the  build- 
ing were  to  be  estimated,  without  reference  to  windows  or 
doors,  as  if  the  walls  were  solid  work,  and  that  the  bricks 
were  to  be  computed  at  the  rate  of  eighteen  (18)  brick  to  every 
cubic  foot  in  the  wall.  That,  estimating  the  defendants' 
hoase  by.  this  rule,  the  number  of  bricks  for  which  he  was 
entitled  to  pay  was  224,835,  *  *  *  *  th^t  defendants 
had  paid  plaintiff  on  his  work  at  divers  times  sums  amount- 
ing to  $380.05.  thus  leaving  a  balance  due  him  of  $163.80." 
The  defendant,  Berry  Davidson,  then  testified  in  sub- 
stance that,  the  plaintiff  agreed  to  lay  the  brick  for  $2.40 
per  1,000.  "That  he  asked  the  plaintiff  whether  he  would 
charge  for  the  doors  and  windows  as  if  they  were  laid  in 
brick,  and  was  told  that  he  would ; "  that  with  this  under- 
standing the  contract  was  made;  that  at  the  .time  not  one 
word  was  said  about  "  wall  count,  solid  measure;"  that  de- 
fendants purchased  the  brick  with  which  the  house  was 
boilt;  that  there  was  only  155.219  used,  which,  at  $2.40, 
came  to  $372.52,  which  was  $7  53  less  than  he  had  paid  the 
plaijidff;  that  he  knew  nothing  of  any  such  rule  for  count- 
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ing  as  was  alleged  by  the  plaintiff  to  obtain  among  masons, 
contractors,  &c.,  and  tliat  the  first  he  knew  of  any  purpose 
on  the  plaintifT's  part  to  estimate  the  number  of  bricks  by 
any  such  rule  was  after  the  work  was  done,  when  lie  ob- 
jected, and  insisted  on  ascertaining  the  number  of  brick  by 
contract  count." 

Witness  also  testified  that  he  was  a  builder  ami  contrac- 
tor, and  had  worked  in  stone  and  brick,  and  that  the  brick 
used  were  larger  than  the  average  size,  being  8^x4^x3,  the 
usual  size  being  8x4x3. 

J,  W.  Long  testifie  i  to  the  same  fact,  and  that  owing  to 
the  size  of  the  bricks  it  required  from  34,000  to  37,000  less 
to  do  the  work  ;  that  18  bricks  of  the  common  size  made  a 
cubic  foot,  while  14J  of  the  size  used  made  a  cubic  foot. 

The  phiintift'  inlroduced  other  experts,  who  testified  that 
the  word  "  wall  count,  solid  measure,"  had  an  established 
signification  among  brickmasoiis  and  contractors,  and  that 
they  meant  that  the  walls  of  the  building  were  to  be  esti- 
mated as  solid,  without  reference  to  windows  and  doors,  and 
the  brick  to  be  computed  at  18  per  cubic  foot;  to  all  which 
defendants  excepted. 

Defendants  then  introduced  T.  C.  Oakley  and  T.  S.  Chris- 
tian, builders  and  contractors  in  brick  work,  who,  in  answer 
to  the  question  as  to  how  they  estimated  brick  work  and 
what  was  the  usage  in  Durham  among  brickmasons  and  con- 
tractors, said  it  depended  wholly  oil  thecoulract;  that  some- 
times parties  would  contract  with  reference  to  size  of  the 
brick,  and  when  under  the  usual  size  it  was  usual  to  charge 
more  per  1 ,000. 

On  cross-examination  they  testified  that  among  brick- 
masons  and  contractors  by  "  wall  count,  solid  measure," 
would  be  universally  understood  to  mean  that  the  walls 
were  to  be  estimated  as  if  the  doora  and  windows  were  laid 
solidly  in  brick,  and  the  number  of  bricks  computed  at  18 
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per  cubic  foot,  "  wall  count,  solid  measure,"  being  terms  of 
art  amongst  masons,  contractors  and  others. 

The  defendants  insisted  that  the  jury  should  find  the 
terms  of  the  contract  as  made  by  the  parties,  and  that  it 
was  not  competent  for  the  plaintiff  to  offer  evidence  to  ex- 
plain the  terms  used  by  the  parlies,  and  that  no  custom  or 
usage  could  be  shown  *'  unless  the  same  was  reasonable,  cer- 
tain, uniform  and  universal,  and  known  to  the  defendants 
or  brought  to  their  knowledge  at  the  time  contract  was 
made,  and  that  the  proper  mode  of  counting  the  brick  in 
the  walls  was  made  by  actual  count." 

His  Honor  instructed  the  jury  that  when  the  terms  of  a 
contract  are  ascertained,  its  construction  is  a  matter  of  law 
for  the  Court,  but  that  when,  as  in  this  oase,  the  parties  dif- 
fer as  to  the  terms  of  their  contract,  the  plaintiff  saying  that 
it  was  expressly  stipulated  between  them  that  the  number  of 
bricks  were  to  be  ascertained  by**  wall  count,  solid  meas- 
nre,"  while  the  defendants  testified  that  no  such  agreement 
was  made,  then  it  devolved  upon  the  jury  to  say  what  were  the 
terms  of  the  contract  as  entered  into  between  the  parties.  That 
if  they  should  find  that  no  such  terms  as  contended  for  by 
plaintiff,  then  the  lule  for  computing  the  bricks  in  the  wall 
would  be  by  actual  count.  That  if  they  believed  that,  ac- 
cording to  the  contract,  it  was  agreed  that  the  bricks  were  to 
be  ascertained  by  "wall  count,  solid  measure,"  then  the  jury 
must  pass  upon  and  determine  the  meaning  of  those  terms, 
that  is,  if  they  should  believe  that  such  terms  were  words  of 
art,  and  had  a  special  signification  among  builders  and  con- 
tractors and  others,  but  that  after  thev  had  ascertained  the 
meaning  of  such  terms,  it  was  still  the  duty  of  the  Court  to 
construe  the  contract.  That  if  they  should  believe  that  the 
parties  to  this  contract  stipulated  that  the  count  of  the  brick 
was  to  be  made  by  "wall  count,  solid  measure,"  and  that 
these  terms  were  termsof  art,and  meant  amongst  contractors, 
builders  and  others  that  the  count  was  to  be  made  by  ascertain- 
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ing  the  number  of  cubic  feet  in  the  wall  and  then  multiply- 
ing that  number  by  eighteen  (18),  as  the  number  of  bricks 
of  average  size  needed  to  make  a  cubic  foot,  then  they 
should  find  for  the  plaintiff.  But,  if  they  believed  that  no 
such  terms  as  these  were  used,  or  that,  if  used,  they  had  no 
such  signification,  or  were  not  terms  of  art  (and  it  was  the 
duty  of  the  plaintiff  to  satisfy  the  jury  upon  all  these  points 
by  a  preponderance  of  evidence),  then  they  should  find  for 
the  defendiinls. 

To  this  charge  the  defendants  excepted.  There  was  a  ver- 
dict and  judgment  thereon  for  the  plaintilT,  from  which  de- 
fendants appealed. 

Mr.  John  W.  Graiiam,  for  the  plaintiff. 
Mr.  F.  H   Whitaker,  for  the  defendants. 

Davis,  J.,  (after  stating  the  case.)  Whether  the  contract 
was  that  the  bricks  were  to  be  laid  at  $2.40  per  thousand 
"wall  count,  solid  measure,"  as  insisted  by  the  plaintilT,  or 
wheilier  nothing  was  said  about  "wail  count,  solid  meas- 
ure,'' and  the  number  of  brick  was  to  be  ascertained  by  act- 
ual count  as  insisted  by  tlie  defendants,  and  about  which 
there  was  conflicting  evidence,  was  a  question  properly  left 
to  the  jury,  and  all  the  exceptions  of  the  defendants,  both 
to  the  evidence  and  to  the  charge  of  the  Court,  may  be  com- 
prehended in  the  single  <iueKlion — if  the  contract  was  that 
$2.40  per  thousand,  "wall  count,  solid  measure,"  were  to  be 
paid  for  laying  the  bricks— is  it  competent  for  the  plaintiff 
to  show  what  was  meant  by  those  words?  Did  they  have  a 
confined  and  limited  local  meaning,  unknown  to  the  defen- 
dant, and  different  from  the  ordinary  meaning  which  the 
words  would  import?  Or  did  they  have  an  established, 
uniform  and  universal  meaning  amongst  those  who  used 
them?  Are  there  two  meanings  conveyed  by  the  words, 
one  limited  and  local,  and  the  other  general  and  universal? 
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"A  mere  local  usage,"  as  was  said  by  Ruffin,  C.  J.,  in  Jones 
Y.AlUnjO  Ired.,  473,  cited  by  counsel  for  defendant,  "  in  a 
small  part  of  the  country,  cannot  change  the  law,"  but  if 
there  h  an  "  established,  general  custom,  that  would  in  truth, 
be  the  law." 

The  question  in  that  case  was  whether  the  hirer  of  a 
slave  (who  had  employed  a  physician  to  attend  the  slave 
when  sick)  or  the  owner,  was  liable  for  the  medical  bill. 
There  was  no  evidence  of  an  established,  general  custom, 
but  the  plaintiff,  in  that  case,  proposed  to  show  "  that  in  the 
section  of  the  country  where  the  hiring  took  place,  it  was 
thecustxjm"  for  the  owner  to  pay  for  medical  attendance; 
this  was  not  allowed,  and  the  same  was  held  Ho  be  law  in 
Cooper  V.  Purvis^  1  Jones,  141. 

If  the  contract  was  that  the  building  was  to  be  erected  of 
brick  at  $2.40  per  thousand,  "  wall  count,  solid  measure,"  it 
must  be  that  something  was  meant  by  the  term  used,  and 
there  is  no  conflict  in  the  testimony  as  to  what  that  meaning 
was,  nor  does  it  appear  from  the  evidence  that  they  had  any 
other  meaning.  So  far  from  being  a  local  meaning,  differ- 
ent from  the  general  meaning,  it  appears  from  the  evidence 
that  they  have  one  established  meaning,  universally  under- 
stood among  brick-masons  and  contractors.  If  the  terms  are 
only  used  in  a  particular  trade  or  science  or  calling,  the 
meaning  must  be  gathered  from  the  testimony  of  persons 
accjuainted  with  the  trade  or  science  or  calling  in  which  the 
terms  afe  employed,  and  it  is  for  the  jury  to  ascertain  the 
meaning  of  the  terms  used  ;  l)ut  when  the  terms  of  the  con- 
tract are  ascertained,  the  construction  of  the  contract  is  a 
matter  for  the  Court.     Silverthom  v.  Fowle,  4  Jones,  362. 

It  is  true  the  defendant  says  that  no  such  contract  as  is 
alleged  by  the  plaintiff  was  made,  and  "that  he  knew  noth- 
ing of  any  such  rule  for  counting  brick  as  was  alleged  ;"  but 
if  the  terms  of  the  contract  were  as  alleged  by  the  plaintiff, 
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it  was  the  misfortune  of  tlie  defendant  to  have  agreed  to  pay 
$2.40  per  thousand,  "  wall  count,  solid  measure,"  in  ignorance 
of  the  meaning,  nad  the  only  meaning,  as  appears  from  the 
testimony,  conveyed  by  the  terms  used  in  making  of  the 
contract,  and  without  informing  himself  of  the  fact  that  they 
had,  at  least,  one  meaning. 

AfBrmcd. 


WILLIAM  BOWLING  v.  A.  J.  BURTON. 

Deed— Warranty — Easement — Pleading. 

1.  B.  conveyed  to  C.  all  his  interest  in  a  tract  of  land,  together  with  all 

his  interest  in  certain  milJB.  and  his  "  right  to  erect  dams  *  •  ■ 
at  said  mille,  with  all  and  singular  the  hereditaments  and  appur 
tenancee  thereunto  belonging,"  and  covenanted  to  warrant  and 
defend  all  hie  right,  title  and  interest  therein  in "  and  to  said 
granted  premises,  with  the  said  hereditaments  and  appurtenances 
forever;  Held,  that  the  deed  conveyed  all  the  easements  appurte- 
nant to  the  lands  and  mills  as  they  existed  at  the  time  of  ita  execu- 
tion, and  the  vendee  could  maintain  an  action  upon  the  covenant  of 
warranty  for  damages  from  failure  of  title  to  and  eviction  from 
Buch  easement. 

2.  A  defective  statement  of  a  cause  of  action  is  ground  for  demurrer 

(when  the  Court  may  allow  or  require  an  amendment)  but  not  tor 
a  dismissal  of  the  action. 

This  is  a  civil  action,  tried  before  Shipp,  J.,  at  August 
Term,  1888,  of  Pkrkon  Superior  Court. 
The  following  is  a  copy  of  the  plaintiff's  complaint : 
1st.  That  on  the  28th  day  of  March,  18S3,  by  a  certain 
deed,  which  is  hereto  annexed  and  asked  to  be  taken  as  a 
part  of  this  complaint,  the  defendant  A.  J.  Burton  and  Nan- 
nie L.  Burton  his  wife,  for  a  valuable  consideration  therein 
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stated,  bargained,  sold  and  conveyed  to  the  plaintiff  a  cer- 
tain tract  or  parcel  of  land  described  as  follows  :  "  A 11  of  their 
interest  (the  said  interest  being  one  undivided  half)  in  a  cer- 
tain tract  or  parcel  of  land  upon  the  waters  of  Flat  River, 
and  known  as  the  Burton  Mill  tract,  containing  by  estima- 
tion ft)rly-five  acres,  be  the  same  more  or  less,  and  bounded 
as  follows  •  *  *  *  *  *  * 

Together  with  all  of  their  interest  in  the  Burton  Mills  and 
their  right  to  erect  dams  across  the  river  at  said  mills,  with 
all  and  sinjzular  the  hereditaments  and  appurtenances  there- 
unto belonging  or  in  anywise  appertaining,  and  the  rever- 
sion and  reversions,  remainder  and  remaindei's,  suits,  issues 
and  profits  thereof,  and  all  the  estate,  right,  title,  interest, 
daim  and  demand  whatsoever  of  the  said  parties  of  the 
first  part,  either  in  law  or  in  equity,  of,  in  and  to  the  above 
granted  interest  in  the  premises,  with  the  said  hereditaments 
and  appuitenances:  To  have  and  to  hold  the  above  men- 
tioned and  described  interest  in  the  premises,  with  the 
appurtenances  and  every  part  and  parcel  thereof,  to  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever." 

2d.  That  among  other  things  in  said  deed,  the  defendant 
did  covenant  with  the  plaintiff  "to  warrant  and  forever  to 
defend  the  before  granted  interest  in  the  premises,  and  every 
part  and  parcel  thereof,  now  being  in  the  quiet  and  peace- 
able possession  of  the  said  party  of  the  second  part,  against 
parties  of  the  first  part,  their  heirs,  executors  administrators 
and  assigns,  and  against  all  and  every  other  person  or  per- 
sons claiming  or  to  claim  the  said  interest  in  the  premises, 
or  any  part  thereof." 

3d.  That  plaintiff  hath  not  at  all  times  since  the  making 
of  said  indenture  and  deed  been  able  to  peaceably  and  quietly 
enjoy  the  said  premises,  but  on  the  contrary  he  alleges  that 
one  Monroe  Cash,  who  at  the  time  of  the  making  of  said 
deed,  and  continually  from  that  time  up  to  the  15th  day  of 
101—12 
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November,  1884,  had  and  still  hath  a  lawful  title  to  the  land 
on  both  sides  of  said  Flat  River  above  aQd  adjoiaing  the 
land  herein  described,  instituted  an  action  in  the  Superior 
Court  of  said  county  and  State,  against  this  plaintiff  and 
his  co-tenant  J.  I.  Cotbran,  for  ponding  the  water  on  the  lands 
of  said  Monroe  Cash  and  injuring  various  springs  of  water 
on  the  lands  of  said  Cash,  and  on  the  said  15th  day  of 
November,  1884,  recovered  judgment  against  the  plaintiff 
and  Cothran,  for  the  sum  of  ninety  dollars  per  annum  for 
five  years  and  ttie  cost  of  tlie  action. 

4th.  That  in  accordance  with  the  terms  of  said  judgment, 
and  in  order  to  avoid  the  necessity  of  another  suit,  tlie 
plaintiff  has  been  compelled  to  tear  down  the  dam  to  his 
saw  mill  at  least  two  feet  at  a  very  great  cost,  to-wit :  $75.00, 
which  has  very  materially  reduced  the  capacity  of  said  mill 
and  impairerl  its  value. 

5th.  That  plaintifThaa  already  paid  the  cost  of  said  action, 
$144.G8  and  $252..50,  said  judgment  for  damages,  and 
expended  about  150.00  in  a  petition  to  have  said  judgment 
modiiied. 

6th.  That  by  reason  of  the  failure  of  the  covenant  of  the 
defendant,  plaintiff  hath  not  only  lost  and  been  deprived  of 
the  premises  as  aforesaid,  but  has  been  obliged  to  ex[)end, 
and  has  expended,  a  large  sum  nf  money,  to-wit:  $502.50,  in 
the  payment  of  costs  and  charges  recovered  against  him  by 
the  said  Monroe  Cash  in  the  action  aforesaid,  for  ponding 
water  on  his  land  and  injury  to  the  springs  of  said  Cash,  as 
well  as  to  spend  much  time  and  labor  in  the  defence  of  .said 
action  to  the  great  damage  of  said  plaintiff. 

Wherefore  the  plaintiff  demands  that  he  recover  of  de- 
fendant the  sum  of  $502.50,  together  with  interest  from 
November  I5th,  1884,  and  the  costs  of  the  action  to  be  taxed 
by  the  Clerk. 

The  defendant  having  answered,  the  court  gave  the  judg- 
ment following : 
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'*In  the  above  entitled  action  it  is  considered  by  the  Court 
tfaatibe  compfainf  dbes  not  state  ftccts^sttfi&eieotto  constitute 
a  cause  of  action.  Whereupon  the  plaintiflf  being  called 
and  failing  to  appear  is  non-suited,  and  the  defendant  will 
recover  of  the  plaintiff  the  cost  of  this  action  to  be  taxed  by 
the  Clerk." 

From  which  the  plaintiff  appealed. 

iff.  A,  W.  Graham^  for  the  plaintiflF. 
Xo  counsel  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case).  We  do  not  doubt 
that  the  injured  party  can  maintain  an  action  in  a  proper 
case  for  a  breach  of  the  covenant  of  warranty  of  the  title  in 
a  deed  conveying  a  tract  of  land,  on  whicli  is  situate  a  mill 
and  a  dam  connected  therewith  that  embraces  an  easement 
as  to  ponded  water,  occasioned  by  such  dam  or  back-water 
therefrom,  on  an  adjoining  tract  of  land  of  another  person, 
and  like  easements  incident  and  necessary  to  the  free  use  and 
beneficial  enjoyment  of  the  mill  and  dam  conveyed,  although 
soch  easements  are  not  expressly  mentioned  in  the  deed  or 
covenant.  If  the  deed,  in  effect,  though  not  in  terms,  em- 
braced them,  and  the  covenant  is  comprehensive  enough  to 
include  them,  a  breach  thereof,  in  respect  to  such  easements, 
is  actionable.  This  is  so,  because,  in  the  nature  of  the  mat- 
ter— nothing  to  the  contrary  appearing— a  party  who  con- 
veys a  mill  and  dam,  or  other  thing,  conveys  whatever  nnd 
all  that  he  has  or  claims  and  purports  to  have,  at  the  time  of 
the  conveyance,  in  connection  therewith  incident  to  and 
necessary  to  the  just  enjoyment  of  the  thing  he  undertakes 
and  proposes  to  convey.  It  is  not  to  be  presumed  that  a 
vendor  sold  property  in  a  less  complete  condition,  as  to  things 
incident  and  appurtenant  to  it,  than  it  appeared  to  be  at  the 
time  he  sold  it.  Thus,  if  he  sold  a  mill  and  dam  and  the 
site  thereof,  and  he  appeared  and  professed  to  have  a  right 
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ill  conoection  therewith  to  pond  water  on  the  land  of  another, 
the  deed,  nothing  to  tlie  contrary  appearing,  would  be  con- 
strued as  embracing  and  conveying  such  easement  as"  inci- 
dent to  and  part  of  the  mill,  dam  and  site,  to  the  extent  and 
in  the  measure  he  appeared  and  professed  to  have  and  own  it. 
Otherwise,  he  would  sell  a  property  different  from  and  less 
valuable  than  that  he  professed  to  sell.  The  right  to  so  pond 
the  water  might  be  essential  to  give  the  mill  practical  value. 
Indeed,  it  might  he  valueless  without  the  easement,  and  it 
might  be  less  valuable  if  the  easement  should  not  exist  to  the 
extent  claimed  by  the  vendor. 

The  easement  being  thus  incident  and  appurtenant  to  the 
property  sold,  and  constituting  part  of  its  value,  it  must  be 
taken  that  the  vendor  paid  for  it.  It,  therefore,  fully  comes 
within  the  covenant  of  warranty  of  tiile,  and  the  vendee 
would  have  his  remedy  for  a  breach  of  the  covenant  in  re- 
spect to  it.  Whitehead  v.  Garrig,  3  Jones,  171;  Everett  v. 
Dockmj,  7  Jones,  3i)0;  Adams  v.  Connover,  87  N.  Y.,  422; 
Avy  on  Water  Courses,  g  153,  e(  seq. ;  Gould  on  Water,  §  303; 
Wach  on  Easements,  133,  et  seq. 

In  this  case,  the  terms  and  scope  of  the  deed  of  convey- 
ance relied  upon  by  the  plaintiff  are  broad  and  comprehen- 
sive. They  certainly  embrace  thu  right  to  erect  dams  across 
the  river  at  the  mills  mentioned,  and  to  pond  the  water  as 
and  to  the  extent  claimed  and  exercised  by  the  vendor  at 
the  time  he  executed  the  deed.  The  covenant  of  warranty 
of  title  is  correspondingly  comprehensive.  If  the  vendor,  at 
the  time  he  sold  and  conveyed  the  land  and  mills  to  the 
plaintiff,  claimed  and  exercised  the  right  to  pond  the  water 
on  the  land  of  an  adjoining  owner,  by  the  erection  of  dams 
across  the  river,  then  his  deed  to  the  plaintiff  embraced  that 
right,  and  so  did  the  covenant  of  warranty  therein  ;  and  the 
plaintiff  can,  for  the  reasons  already  stated,  mitiutain  bis 
action,  if  there  was  a  breach  of  the  covenant  in  respect  to 
such  right. 
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The  assignment  of  the  breach  of  covenant  in  the  com- 
plaint is  very  general  and  defective ;  it  should  have  been 
made  more  specific  and  definite  as  to  the  extent  and  nature 
of  the  easement,  and  the  breach  of  the  covenant  in  respect 
thereto ;  but  we  think  the  complaint  is  not  so  defective  in 
the  respect  mentioned  as  to  warrant  the  Court  in  forcing  the 
plaintifi'to  suffer  a  judgment  of  non-suit.  A  cause  of  action  is 
defectively — imperfectly  stated,  and  this  might  be  ground  for 
demurrer,  but  not  for  a  motion  to  dismiss  the  action,  because 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  plaintiff  might  have  been  allowed  to 
amend  the  complaint,  and  if  the  defendant  would  not  require 
a  better  pleading,  the  Court  might,  ex  viero  motu,  have  re- 
quired him  to  make  proper  amendments.  Johnson  v.  Pinchf 
93  N.  C,  205 ;  Halstead  v.  Mullm,  Id.,  252  ;  Warner  v.  The 
RaUroad  Co,,  94,  N.  C,  250. 

It  seems,  however,  that  the  Court  was  of  opinion  that  the 
plaintiff  alleged  no  cause  of  action  at  all,  and  it  therefore 
gave  the  judgment  of  nonsuit  appealed  from. 

There  is  error.  Error. 


J.  R.  LANE  V.  JESSE  RICHARDSON. 

Appeal — Interlocuiory  Orders,  &c. — Parties — Exemptions —  Ven- 
dor and  Vendee. 

1-  The  Sapreme  Court  will  not,  before  the  final  termination  of  an  ac- 
tion, entertain  an  appeal  from  an  interlocutory  order  making  ad- 
ditional parties. 

2.  It  is  only  where  the  granting  of  the  interlocutory  order  affects  some 
sabetantial  right,  that  it  is  the  subject  of  review  before  a  trial 
apon  the  issues  joined. 
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9.  It  is  intimated  that  where  one  conveys  property-,  which  he  would  be 
entitled  to  have  eet  apart  to  him  bb  exempt  from  execution,  Ibeper- 
Bon  to  whom  the  transfer  in  made  receives  it  with  all  the  righa 
and  equities  which  attached  to  it  in  the  hands  of  the  vendor,  and 
D)aj  aesert  thero  against  the  creditors  of  the  vendor. 

This  is  an  appeal  from  the  refusal  of  his  Honor,  Shipp, 
J.,  to  strike  from  the  record  in  this  action  the  names  of  cer- 
tain parties  and  their  pleadings,  at  October  Term,  1888,  of 
Chatham  Superior  Court. 

The  plaintiff's  action  is  to  recover  the  balance  due  on  a 
note  under  seal  for  five  hundred  dollars  executed  to  one 
J.  B.  Harris  on  March  31, 1887,  by  the  defendant  Jesse  Rich- 
ardson, due  one  day  after  dale, and  bearing  interest  from  date 
at  the  rate  of  eight  per  cent  per  annum  and  endorsed  by  the 
payee  to  the  plaintiff  J.  R.  Lane.  Endorsed  upon  the  in- 
strunnent  is  a  partial  payment  of  one  hundred  and  forty 
dollars  made  October  8  of  the  same  year. 

The  defendant  admitting  these  allegations  sets  up  a  counter 
claim  consisting  of  two  docketed  judgments  in  favor  of 
Sickel,  Hellen  &  Co.,  against  said  Harris  and  assigned  to  the 
defendant  of  the  aggregate  amount  of  three  hundred  and 
thirty-seven  dollars  and  thirty-one  cents,  and  consents  that 
judgment  may  be  entered  against  him  for  the  excess  of  the 
plaintiff's  claim.    To  the  counter  claim  the  plaintiff  replies : 

"3.  That  at  the  time  of  the  alleged  transfer  of  the  judg- 
ments to  the  defendant,  Harris  was  entitled  to  a  personal 
property  exemption  of  five  hundred  dollars,  and  claims,  as 
he  always  has  claimed,  that  his  exemption  be  allowed ;  and 

4.  That  the  plaintiff  is  entitled  to  be  relegated  to  all  the 
rights  and  defence  which  Harris  could  assert  were. he  a 
plainLiflT  in  the  action." 

Subsequently  Harris  was  admitted  a  party  defendant  and 
filed  an  answer  admitting  to  be  true  the  allegations  of  the 
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it  and  the  existence  of  the  jud^'meiit,  but  alleging, 
ling  up  other  defences  to  the  jmlgmcnls: 
,  at  the  time  of  the  transfer  of  the  note  to  Lane,  this 
it  did   not  possess  fifly  dollars  wortli   of  personal 

in  excess  of  the  note,  and  he  then  regarded  and 
and  continues  to  regard  Ihis  note  as  a  jiart  of  his 

property  exemption,  and  claims  the  same  as  such. 
refore,  defendant  demands  judgment,  that  the  snid 
illotted  to  him  as  his  personal  property  exemption, 
te  of  the  plaiiitiir,  and  for  costs,  Ac." 
efendant  then  moved  to  strike  frum  the  amended 
an  certain  designated  parls  which  the  Court  deemed 
lared  unnece.ssary  hecause  tiie  ohjectionahle  parts 

allowed  and  formed  no  part  of  the  pleading.  He 
noved  to  strike  the  answer  of  Harris  from  the  tiles, 
as  refused,  and  then  entered  exception  to  the  order 

him  to  become  a  party  and  to  the  refusal  to  remove 
erfrom  the  files.    From  these  rulings  tlie  defendant 


H.  Headen,  for  the  plaintiff. 
hn  Manning,  for  the  defendant. 

,  C.  J.  (after  slating  the  case.)  We  are  unahle  to  see 
presmce  of  Harris  in  the  action  betweecn  his  en- 
ad  the  debtor  and  solely  in  aid  of  the  latter  in  re- 
lie  counter  claim  can  alfcct  the  controversy,  since 
fer  carries  with  it  the  rights  and  equities  of  the  en- 
who.se  place  the  plainliff  stands.  Rut  without  de- 
,e  point  we  can  not  entertain  the  appeal  at  this  stage 
oceedings.  Harris  was  allowed  to  hecome  a  defend- 
l>ut  in  an  antagonistic  answer  to  Richardson  and  in 
if  the  plaintiH',  after  which  inefiVctual  resistence  is 
I  the  action  of  the  Court  in  the  denied  motion.  We 
&atedlv  held  that  a  cause  can  not  be  thus  arrested 
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where  Qo  substantial  riglit  is  impaired  or  aifected  by  the 
ruling  coHipliiineil  of,  and  this  appeal  belongs  to  thai  class. 

The  case  of  Merrill  v.  MeriUl,  it2  N.  €.,  057,  cited  for  the 
appellant  is  not  an  authority  for  the  present  appeal,  for  that 
case  simply  decides  that  wiien  the  action  must  fail  and  a 
piaintiff  proposed  to  be  substituted  could  not  in  law  carry 
on  the  action,  it  would  be  error  to  allow  such  an  amendment 
and  letaiii  the  cause. 

The  appeal  must  therefore  be  dismissed  as  prematurely 
taken,  and  it  is  so  Hdjudged. 

Appeal  dismissed. 


VINA  LEATHERS  v.  W.  H.  MORRIS. 

Ainendment — Jurisdiction  of  Jmliceft  of  the.  Peace — Judgment — 
Entoppel 

1.  Id  actions  in  the  Couris  of  JuHticea  of  the  Peace,  it  is  essential  that 
that  the  summons  nhM  contain  a  statement  of  the  sum  or  th« 
value  of  the  property  sought  to  be  recovered,  and  a  defect  in  this 
particular  will  not  be  cured  by  the  insertion  of  the  necessary  aver- 
ment in  the  pleadings  or  other  process. 

S.  Without  such  averment  in  the  summons,  tiie  Court  acquires  no  juris- 
diction, and  any  judgment  rendereJ  thereon  is  void,  and  may  be 
collaterally  attacked  for  that  reasou. 

3.  When,  howei  er,  it  is  mad^  to  appear  that  the  Court  would  have  Juris- 
diction if  the  summons  had  contained  the  proper  allegation,  but 
it  waa  omitted  by  mistake  or  inadvertence,  it  may.  pending  tl» 
action,  permit  the  necessary  amendment. 

This  was  a  civn,  action,  tried  before  Merrlmon,  J.,  at 
January  Term,  1888,  of  Durham  Superior  Court. 

The  plaintiff  alleged  that,  in  April,  1883,  the  defendant 
held  a  mortgage  on  the  mule  in  controversy  in  this  action, 
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to  Ilim  by  one  Sidney  Jenkins ;  that  after  ttiat  time 
exchanged  the  mule  for  a  horse;  tliat  Ihorcafter 
gave  to  the  defendant  a  mortgage  on  the  horse, 
orlgage  piainlifi'chiimed  was  in  salisfaction  of  the 
nortgage  on  the  mule;  that  thereafter  one  Ned 
,  to  whose  right  plaintiff  has  succeeded  by  assign- 
came  the  owner  of  the  mule,  by  an  exchange  with 
rritt,  and  that  the  value  of  tlie  mnle  was  one  hun- 
i  twenty-five  dollars;  tliat  the  defendant,  by  a  fore- 
f  niorlgage  on  the  horse,  realized  more  tlian  enough 
'  his  mortgage;  that  thereafter  Ned  Leathers,  an 
man,  and  totally  unaware  of  the  foregoing  facts, 
by  the  defendant  Morris  in  a  Court  of  a  Justice  of 
J,  for  the  possession  of  the  mule,  and  a  recovery  had 
lim  on  account  of  the  legal  title  outstanding  in 
nd  that  by  reason  of  that  recovery  bad  tik-ju  pos- 
f  and  wrongfully  detained  the  mule. 
jfcndant  denied  the  material  allegations  of  ihecom- 
,nd,  for  a  further  defence,  alleged  : 
n  the  24th  day  of  April,  ISSj,  be  brought  an  action 
and  delivery  before  a  Justice  of  the  Peace  in  said 
'f  which  action  the  Justice  had  jurisdiction,  against 
.hers,  under  whom  tlie  present  plaintiff  ehiiins,  to 
he  mule,  allefjing  that  tlie  mule  was  the  property 
id  Morris;  that  the  said  Ned  Leathers  was  duly 
larty  to  said  action,  and  was  present  and  defended 
;  that  the  Justice,  after  hcarinsi  the  allegations  and 
both  parties,adjudged  the  mule,  which  is  tiiesub- 
e  present  action,  to  be  the  property  of  said  W,  H. 
:oin  which  judgment  tlie  said  Ned  Leathers  did  not 
nd  said  judgment  is  still  subsisting  and  in  force. 
ore,  the  defendant  says  that  the  plaintiH'  is  estopj>ed 
ute  her  present  suit. 
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To  sustain  the  estoppel,  as  above  set  forth,  the  defendant 
introduced  the  Justice's  docket  and  the  original  papers  in 
the  cause. 

The  summons  was  in  the  usual  form,  and  demanded  judg- 
ment "  for  the  wrongful  detention  of  one  dark  bay  mule," 
without  an  averment  of  its  value. 

In  an  affidavit,  upon  which  a  requisition  for  the  delivery 
of  the  mule  was  issued,  its  value  was  stated  to  be  **  about  fifty 
dollars." 

After  introducing  this  evidence,  the  defendant  asked  bis 
Honor  to  submit  an  issue,  as  to  whether  or  not  the  plaintiff 
was  estopped  by  said  judgment  in  the  Magistrate's  Court  to 
maintain  her  present  suit,  which  the  Judge  declined  to  do, 
upon  the  ground  that  the  proceedings  before  the  Magistrate 
were  a  nullity.     The  defendant  excepted. 

There  was  a  verdict  and  judgment  thereon  for  plaintiff, 
from  which  the  defendant  appealed. 

No  counsel  for  the  plaintiff. 

Mr.  John  Devereux,  Jr.^  for  the  defendant. 

Merrimon,  J.  The  defendant  relied  upon  a  judgment  in 
an  action  determined  before  a  Justice  of  the  Peace,  as  an  estop- 
pel upon  the  plaintiff.  The  latter  objected  that  the  supposed 
judgment  was  a  nullity,  upon  the  ground  that  the  Justice  of 
the  Peace  had  not  jurisdiction  of  the  subject-matter  of  the 
action.  The  Court  sustained  the  objection,  and  the  appel- 
lant assigns  this  decision  as  error. 

The  action  before  the  Justice  of  the  Peace  was  brought  to 
recover  possession  of  a  mule.  The  summons-therein  simply 
commanded  the  defendant  "  to  answer  the  complaint  of  W.  ^ 
H.  Morris  for  the  wrongful  detention  of  one  dark  bay  mule." 
It  did  not  specify  the  value  of  the  mule,  nor  does  this  appear 
in  the  whole  course  of  that  action,  or  in  the  judgment  therein, 
except  that  in  the  affidavit  in  the  claim  and  delivery  pro- 
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it  is  staU'd  that  "the  actual  value  of  said  property 
le)  is  ahout  fifty  dollars."  The  statute  (Tlie  Code, 
iiong  other  things,  provides  that  the  summons  issued 
5  in  Courts  of  Justices  of  the  Peace,  shall  "  alao  con- 
amoanl  of  (he  fiiim  demanded  by  the  plaintiff."  The 
it  purpose  of  this  requirement  is  to  show  hy  such 
that  the  limited  jurisdiction  of  the  Court  arises  and 
as  soon  as  the  summons  shall  be  served.  And  it  is 
[essential  that  such  demand  sliall  so  appear,  whether 
!-of  action  be  founded  on  contract  or  it  be  a  demand 
possession  of  property  or  for  its  value.  The  Code, 
Ulen  V.   Jackson,   8(i  N.  C,  321;    Novilte  v.Dew,iii 

;  Sirigtr  Manujaduring  Co.,  V.  Barrett,  do  N.  C,  36, 
tatement  of  the  value  of  the  property  in  tlie  aHi- 
■ntioned  to  be  "«?»<*«(  fifty  dollar.-*"  was  not-iullicient 
nd  been  in  the  summons,  because  the  demand  must 
tj-  dollars  or  a  sum  less  than  that  to  give  rii*e  to  tlie 
ion.  But  a  proper  statement  of  the  sum  of  money 
'.A  ill  the  affidavit,  if  it  had  been  found  there,  was 
?ieut  to  cure  the  defect  of  the  absence  of  the  proper 
in  the  summons;  it  has  been  so  decided 

however  the  cause  of  action,  the  sum  demanded, 
ct  within  the  jurisdiction  of  the  Court,  and  the  de- 
is  omitted  by  inadvertence  or  mistake  from  thesum- 
e  Court  might,  pending  the  action,  allow  a  proper 
ent  to  show  the  demand,  not  to  f/lve  jurisdiction,  but 
it  appear  in  and  by  the  summons  from  which  it  had 
omitted.  Such  amendment  would  relate  back  to- 
of  the  summons  and  render  it  efficient;  it  could 
ch  case  work  injustice  to  the  parlies  because  in  fact 
diction  existed  ;  it  only  helped,  cured  defective  pro- 
ivillc  v.  Dew,  supra ;  Singer  Maniifaduriiig  Co.  v.  Bar- 

2. 

lie  supposed  judgment  in  question  it  does  not  ap- 
t  the  Court  of  limited  jurisdiction   ever  acquired 
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jurisdiction  of  the  subject  matter  of  the  action  in  which  it  was 
given,  and  particularly  a  requirement  essential  to  give  that 
Court  jurisdiction  does  not  appear  in  the  summons  as  the 
statute  requires. 

The  Court  below  therefore  properly  held  that  the  judg- 
ment was  null  and  void. 

Affirmed. 


M.  R.  SUGG  V.  JOHN  H.  WATSON. 

Evidence — Payment —  Verdict —  When  Special  Instructions 

Shovld  be  Asked — Trial. 

1.  In  the  absence  of  any  directions  from  the  debtor  to  the  contrarj,  a 

creditor  may  apply  a  payment  to  any  one  of  several  debts  he  holds 
against  the  payor. 

2.  The  objection,  that  there  is  no  evidence,  or  not  sufficient  evidence  to 

warrant  a  verdict,  should  be  made  when  the  testimony  is  all  in, 
and  the  Court  should  be  requested  to  so  instruct  the  jury;  but  if 
there  is  any  evidence,  and  it  is  permitted  to  go  to  the  jury  without 
objection,  the  verdict  will  not  be  disturbed  by  the  Supreme  Court. 


Civil  action,  tried  before  Shepherd^  J.,  at  November  Term, 
1887,  of  the  Superior  Court  of  Orange  County. 

On  the  20th  of  November,  1886,  the  plaintiff  instituted 
two  actions  against  the  defendant  in  a  Court  of  a  Justice  of 
the  Peace — one  on  a  note  for  §250,  dated  September  25th, 
1868,  credited  by  $125,  May  22d,  1869,  the  other  on  a  bond 
for  $180,  dated  February  25th,  1871. 

There  was  a  credit  of  $5  on  each  note,  as  hereinafter  set 
out.  The  Justice  of  the  Peace  gave  judgment  in  each  action 
for  the  plaintiff  and  the  defendant  appealed. 
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Superior  Court  the  two  cases  were  consolidnted. 
t  admitted  the  execution  of  the  notes,  relied  upon 
e  of  limitations,  and  tlie  only  issue  submitted  to 
■as,"Are  the  notes  sued  upon  barred  l-y  the  statute 
ions." 

intiff  testified :  "  I  am  a  brother- in- law  of  defend- 
nt  to   hitn  an<l   told   him  he  must  pay  me  some 

these  notes.  He  ran  his  hand  into  his  pocket  and 
t  SIO  and  handed  me.  I  said  this  is  not  enough  ; 
ire  than  this;  defendant  said, '  That  is  all  I  have 
;  then  walked  into  the  house,  and  I  followed  him 
'John,  we  must  have  a  settlement,  this  has  been 
long  enough.'  He  did  not  reply  to  me.  I  then 
credit  of  85  on  each  of  the  notes.  A  few  days  after 
,  my  son  to  defendant  to  tell  him  I  wanted  to  have 

closed  up.  He  sent  me  word  it  was  out  of  the 
that  he  couldn't  pay  me;  I  then  sued  him.  De- 
id  not  owe  me  any  other  debt;  I  had  done  work 

I  my  shop,  but  I  always  made  him  pay  cash,  as  I 
ich  trouble  in  getting  him  to  pay  these  notes." 
s-examination  plaintiff  stated  that  thistransactJon 
i  in  July,  1886;  that  he  said  to  defendant:  "John, 
u  to  pay  me  some  money,  I  want  some."  He  then 
he  $10,  and  I  told  him  I  wanted  some  more,  and 
i  didn't  have  it.     Watson  afterwards  went  into  the 

I I  followed  him  and  told  him  we  must  have  a  set- 
I  had  the  notes  with  me  and   put  the  credits  on 

won  as  I  got  home,  where  I  had  pen  and  ink.  1 
5  on  each  note,  to  bring  them  in  ilate.  I  kept  a 
op  and  frequently  did  work  for  Watson,  but  he 
t,  and  owed  me  notiiing  but  those  notes  when  he 
the  $10.     This  was  shortly  before  I  went  to  a  sale 

[.  Watson,  defendant,  testified:  "Was  sitting  on 
porch  with  W.  M.  Sugg  when  plaintiff  came  and 
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of  them,  or  that  the  defendant  consented  to  the 
ade  on  said  notes.  Motion  denied  and  defendant 
to  Supreme  Court. 

W.  Graham,  for  the  plaintiff. 
i.  W.  Graham,  for  the  defendant. 

J.,  (after  stating  the  case).  "  The  effect  of  any  pay- 
mncipal  or  interest"  on  a  debt  otherwise  barred  by 
e  of  limitations,  is  to  take  it  out  of  the  operation  of 
e,  at  least  as  to  the  debtor  making  the  payment. 
iowell  V.  Tate.  1  Dev.,  249,  it  is  said  "a  payment  is, 
it  of  the  parties,  either  express  or  implied,  appropri- 
le  discharge  of  a  debt " 

btor,  who  owes  a  creditor  a  single  debt,  makes  a 
to  the  creditor,  it  is  a  discharge  pro  tarda  of  that 
if  a  debtor,  who  owes  to  a  creditor  several  distinct 
rate  debts,  makes  a  payment,  he  has  a  right  to 
e  application  of  the  payment  to  such  debt  as  he 
nd  it  is  the  duty  of  the  creditor  to  apply  it  as 
but  if  this  right  is  not  exercised  and  the  direction 
plication  made  at  or  before  the  time  of  payment,  the 
nay  make  the  application  to  such  of  Uie  <lebts  as 
s. 

ntroverted  questions  here  are  whether  the  defend- 
the  plaintiff  other  debts,  and  whether  the  psiyment 
i  on  the  debts  sued  on. 

1  for  the  defendant  insists  that  there  was  not  suffi- 
lence  to  go  to  the  jury,  to  warrant  the  verdict  ren- 
Vhether  there  is  any  evidence,  is  a  question  for  the 
any,  the  weight  and  sufficiency  of  it  is  a  question 
iry.  This  is  well  settled.  It  is  also  settled  that 
jre  is  a  mere  scintilla  of  evidence,  the  Court  ought 
■ve  the  case  to  the  jury. 
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In  the  case  before  us  there  was  some  evidence  to  whicli 
there  was  no  exception,  and  in  regard  to  which  no  instruc- 
tions were  asked.  If  there  is  an  exception  to  tlie  sufficiency 
of  the  evidence  to  warrant  the  jury  in  finding  an  alleged 
fact,  the  objection  should  be  miide  when  the  testimony  is  all 
in,  and  the  Court  should  be  asked  to  charge  the  jury  that 
there  is  not  sufficient  evidence  to  warrant  a  verdict,  and  if 
there  is  any  evidence,  and  no  instructions  are  asked,  and  it 
is  permitted  to  go  to  the  jury  without  objection,  this  Court 
cannot  disturb  the  verdict.     Laivrmce  v.  Hester,  93  N.  C,  7y. 

The  Judge  below  has  the  discretionary  power  to  set  aside 
a  verdict,  if  against  the  weight  of  evidence,  but  this  Court 
possesses  no  such  discretionary  power, 

"An  omission  of  the  Judge  to  instruct  the  jury  upon  a 
point  on  which,  if  he  had  been  so  requested,  it  would  have 
been  his  duty  to  advise  and  direct  the  jury,  cannot  for  the 
first  time  be  assigned  as  error  in  this  Court."  State  v.  Nich- 
olson, 85  N.  C,  548. 

There  isno  error, 

AfHrmed. 


J.  H.  McELWEE  v 


Rex  Judicata — Judgment. 

1.  Where  in  an  action  involving  the  title  to  property  judgment  was  ren- 
dered that  the  plaintiffs  were  the  owners  and  the  defendant  had 
never  been  the  owner,  and  the  defendant  brought  another  action 
against  those  under  whom  Ihu  plaintiffs  claiined  to  recover  for  in- 
juries done  by  them  to  tlie  same  property.  Held,  that  the  judg- 
ment in  the  first  action  was  reg  judicata  and  a  conclusive  b&r  to 
the  second. 
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;gested  tliat  the  propsr  way  to  make  the  dtfence  of  another 
^ent  for  same  cause  of  action  available,  is  to  otTer  the  record 
ridence  to  the  jury,  leavin;;  the  Court  to  instruct  tliem  as  to 
effect, 

Maiiiifaclvring  Co.  v.  •MrElvee.  IM  N.  C  425.  Comnienled 
1  and  ilistinguiahed. 

Action,  triefl  betVire  Phillips,  </.,  ul  August  Term, 

Rowan  Hnperi  r  Court. 

laintitf'  sued  to  recover  diimages  for  the  unlawful 

alien  and  use  by  the  defendants  of  a  trade  mark  to 

!  claimed  the  proprietary  right. 

cts  are  stated  in  the  opinion. 

J.  B.  BaUbdor  and  John  Devereiix,  Jr.,  for  the  plain- 

,  W.  Fuller  (and  Mesms.  Graham  &  Ruffi.i  and  Fuller  &■ 
'>rief)  for  the  defendants. 

C.  J.  The  action  wai  begun  in  the  Superior  Court 
1,  thenre  removed  to  Rowan  County,  and  termi- 
vcrsely  to  tiie  pluinliff  upon  the  defence  of  a  pre- 
judication of  the  same  subject  matter  in  an  action 
1  afterwardti  by  the  Blackwell  Durham  Tobacco 
,'.  The  parties  to  both  actions  were  adverse  claim- 
le  right  to  use  the  same  designation  or  trade  mark 
factured  smoking  tobacco  put  up  in  bags  or  other- 
1  the  purpose  of  each  suit  was  to  establish  this  al- 
oprietary  right  against  the  other.  The  present 
de-.'ivea  his  title  to  the  label  or  trade  mark  under 
-irtue  of  im  original  invention  and  appropriation 

himself  and  John  R.  Green  in  the  year  1S'J2,  they 
rtncrs  in  the  manufacture  of  such  tobacco,  and  its 
!  vesting  in  the  plaintiff  surviving  on  the  death  of 
rtner. 
11—13 
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The  defendants  also  derive  title  to  the  use  of  the  trade 
mnrk  through  the  said  John  R,  Green,  who  alone,  it  is 
alleged,  was  the  owner  thereof,  and  whose  proprietary  and 
exclusive  right  thereto  was  sold  by  his  executor  and  pur- 
chased by  tlie  defendant  BInckwell,  with  whom  the  other  de- 
fendants became  associated  in  thebusiness,  and  its  subsequent 
transfer  to  the  corporate  body,  plaintift'in  the  second  action. 

Thus  all  the  parlies  to  the  controversy  claim  from  ii  com- 
mon source,  and  the  result  depends  upon  the  solution  of  the 
inquiry  whether  the  deceased  .John  R.  Green  was  a  separate 
and  exclusive  owner  of  the  trade  mark  in  bis  own  right,  or, 
as  a  cofiartner  with  the  plaintilf  McElwee,  had  only  a  part- 
ner's interest  and  share  therein  This  appears  to  be  the  point 
in  dispute  in  both  actions,  as  developed  in  the  pleadings^ 
and  the  company  suing  in  the  latter  action  came  in  under 
the  defendants,  one  or  more,  sued  in  the  present  action.  It 
is  mamifest,  therefore,  that  the  establishment  of  the  validity 
of  the  derived  title  asserted  by  the  company  concludes  the 
question  of  title  claimed  by  McElwee  defendoni  in  thai  'ind 
plaintiff  in  tliig  action. 

If  the  superior  and  sole  title  to  the  trade  mark,  as  deter- 
mined in  the  suit  instituted  against  McElwee,  vests  exclu- 
sively in  the  company,  under  transfers  commencing  with 
Green,  against  MuElwee's  contention,  Imw  can  he  support 
his  ac^l.ion  against  former  proprietors  from  whom  the  com- 
pany derives  its  title?  If  its  title  prevails  in  one  suit  over 
that  set  up  by  the  present  plaintiff,  the  sime  predominance 
must  be  accorded  to  the  claim  of  a  proprietary  right  derived 
from  the  prexent  defendants  for  the  plaintiff,  upon  the  same 
identical  ground,  claims  against  each 

We  are  here  met  by  what  is  supposed  to  be  an  antagonis- 
tic ruling  in  Blackwell  Manufacturing  Co.  v.  McElwee,  reported 
in  94  N.  C,  425,  where  the  right  to  recover  upon  a  counter- 
iClaiiu  was  held  not  to  be  legally  inconsistent  with  the  subse- 


SEPTEMBER  TKliM,  ISSH.  VXy 

McEiAVEE  f.  Rlai'Kwki.l. 

tsertion  of  Ihe  siibjcet  nmlU^r  of  it  in  a  new  and  dis- 
lion  brougkt  by  iiitermeiliiite  projirietors. 
f  present  acffon  a  counter-cluini  liad  been  setup  in  the 
of  tlie  deft'ndant?:,  mid  it  was  insisted  tlint  liiis  lieing 
iL-tion  ill  behalf  of  the  Uhickwell  Manufacturing  Co., 
the  same  cause  of  action,  and  stood  u|ion  the  footing 
and  suit  for  tlie  same  cause  of  action  as  tlieprefeding 
"bis  olijection  was  held  to  be  untenable  for  the  reason 

defendants,  who  may  have  this  remedy  wlien  sued, 

ol)liged  lo  resort  to  it,  but  may  bring  a  sei>arate 
ind  tlii-re   maintain    tlie   claim.     Furthermore,  tlie 

action  was  not  the  same  between  tlie  parties  with 
i  relations,  for  the  defeiHlaiits  sued  individually,  were 
1  damages  to  the  plaintit];  if  liable  tit  all,  to  the  extent 

own  wrongs,  in  infringing  tJio  phiintilf's  asserted 
ary  right,  while  the  Hhickwell  Mnnnfucturing  Com- 
is  responsible  only  for  its  own  act-s.     Again,  this  latter 

was  not  precluded  fr<im  .seeking  redress  (or  injuries 

by  a  continued  alleged  infringement  of  its  right 
ted  during  its  ownership,  which  couhl  not  be  in- 
in  the  other  action.  While  the  actions  are  thus  dis- 
iind  damages  in  both  could  not  be  recovered  in  one 

rule  tliat  forbids  a  second  pending  a  first  action  for 
le  redress  and  constituted  between  the  same  parties 
ipjdication, 

nalerial  and  essential  element  in  all  tlir  suits  between 
ntifi'nnd  the  successive  claimanls  to  the  same  trade 
iroiigh  wliom  the  title  is  alleged  to  have  passed,  is 
tconflicling  claims  of  title  to  tbe  trade  mark,  and  Ibis 
)nclusivcly  settled  against  tbe  piaitUiff  is  a  bar  to  bis 
jceaaso  it  determines  ih  .t  the  plaintiff  baa  no  title 

Biackwetl  Durbam  Tobaci-o  Company  has,  and  this 
■ily  involves  title  in  those  from  wliom  it  derives  its 
'be  title  is  determined,  and  this  effectually  defeats 
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It  has  occurred  to  us  that  perhaps  the  defence  should  be 
made  by  producing  the  record  before  the  jury  upon  the 
issue  of  title,  and  leaving  it  to  tiie  Judge  to  instruct  tliem 
upon  it  as  conclusive  pmof  in  determining  the  verdict,  but 
the  parties  seem  to  have  left  to  the  Judge  to  determine  the 
effect  of  the  record,  so  that  liis  ruling  results  as  would  a 
verdict  upon  the  issue  rendered  in  submission  to  his  direc- 
tion, and  so  no  harm  comes  to  theappellimt  from  the  course 
pursued  at  the  trial.  As  to  the  effect  of  a  res  adjudicala 
between  the  parties  who  attempt  to  reverse  the  cauea  lilis,  it 
can  scarcely  be  necessary  to  refer  to  decided  cases. 

We  refer  to  a  few  :  Armfield  v.  Moore,  Bush.  157 ;  Fanshaw 
V.  Ferrebee,  lb.,  166;  Rogera  v.  Ratdiff,  3.  Jo.,  225;  Yates  v. 
Yaies,  81  N.  C,  397  ;  Tattle  v.  Harrili,  85  N.  C,  456 ;  Sigmon 
V.  Havm,  86  N.  C,  310  ;  Gay  v.  Slancell,  -76  N.  C,  309 ;  and 
other  cases.  There  is  no  error  and  the  judgment  must  be 
affirmed. 

Affirmed. 


JESSE  A.  NOERIS  v.  HENRY  C.  I.UTHER  and  WIFE. 

Costs— Married   Women — Mortgage — Trust  and   Trustee — Deed. 

1.  The  prevailing  party  in  an  actiou  may  be  adjudged  to  paj  the  costs 

incurred  in  an  unsuccessful  attempt  to  enforce  his  judgment. 

2.  In  pursuance  of  an  ante-nuptial  contract  real  estate  was  conveyed  to 

a  trustee  "fortheBoIeand  separate  use  ot  "  the  wife— subsequently 
she,  by  deeil  duiv  executed  by  her  and  ber  husband,  mortgaged 
her  estate  in  the  property,  Itut  the  trustee  liid  not  join  therein. 
In  proceedings  to  foreclose,  the  trustee  was  made  party  :  HM  (1). 
that  the  mortgage  was  not  invahd  by  reason  of  t)ie  omission  of 
the  trustee  to  join  therein  ;  and  (2),  that  a  sale  under  a  decree  of 
the  Court  would  vest  in  tlie  purchaser  the  legal  and  equitable  til'e 
to  such  interest  as  the  wife  had  under  the  trust. 
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was  a  MOTiox  in  the  cause,  heard  and  determined 
rii,  J.,  at  August  Term,   1888,  of  Wake   Superior 

jlaiiitiff,  claiming  title  to  a  parcel  of  land,  brought 
on  against  the  defendants  to  rtcover  possession.  The 
nts,  in  their  answer,  denied  his  right  to  said  land, 
up  divers  oiher  defences  against  his  demand, 
e  being  allowed  to  plead  to  the  action  the  defendants 
juircd  to  give  "an  undertaking  with  good  and  suffi- 
rety  under  the  provision  of  Sec.  237  of  The  Code,  in 
lot  less  than  8200,  to  secure  such  costs  and  damages 
laintilf  might  recover  in  the  action;"  being  unable 
which  they  executed,  in  the  prescribed  forms  of  law, 
age  deed  to  the  plaintiff,  conveying  to  him  another 
land  belonging  to  the  feme  defendant,  as  separate 
r'ith  condition  of  avoidance  if  the  "defendant  shall 
1  costs  and  damages  as  maybe  adjudged  the  plaintiff," 
lefault  thereof,  vesting  in  the  mortgagee  a  power  of 
aise  the  necessary  amount,  not  exceeding  $'200.  The 
17. 

ill  Term,  1885,  of  the  Superior  Court  of  Wake,  the 
>ined  were  tried,  resulting  in  a  verdict  for  the  plain- 

nent  was  entered  up  according  to  the  verdict,  and 
n  execution  issuing  thereon  to  the  Sheriff,  the  plain- 
put  in  possession  of  the  premises,  but  the  money 
:o  satisfy  the  recovery  of  damages  and  costs  could 
lade,  and  so  the  oHicer  having  it  in  hand  made  re- 
[■'ebruary  Term  of  said  Court,  next  ensuing. 
cbruary  7,  18S7,  a  notice,  signed  by  the  plaintiff 
counsel,  issued  to  the  defendant  that  at  the  term  of 
^rior  Court  next  to  be  held  on  the  last  day  of  that 
\  motion  would  be  made  for  an  order  of  sale  of  the 
ibraoed  in  the  mortgage  security,  to  the  end  that 
the  proceeils  thereof  be  applied  to  the  said  judg- 
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ment,  and  the  Sheriff,  by  his  deputy,  J.  D.  Lewis,  in  whose 
hands  it  was  placed,  made  return  endorsed  thereon  in  these 
words:  *' Received  February  7,  1887.  Served  February  9, 
1887.     J.  Rowan  Rogers  Sheriff,  by  J.  D.  Lewis,  D.  S."  ' 

The  defendants,  not  appearing,  upon  motion  of  plaintiflF's 
counsel  for  judgment  for  foreclosure  of  mortgage  and  an  or- 
der of  sale  of  the  land,  the  Court,  afier  reciting  what  had 
before  been  done  in  the  premises,  adjudged: 

'*  That  the  defendants,  Henry  C.  Luther  and  his  wife,  Eliz- 
abeth J.,  have  until  the  first  day  of  June,  1887,  within  which 
to  pay  the  plaintiff,  Jesse  A.  Norris,  the  sum  of  $200,  in  part 
of  said  damages  and  cost,  and  if  they  fail  to  pay  the  said 
sum  by  the  first  day  of  June,  1887,  then  that  the  land  de- 
scribed in  the  mortgage,  to-wit:"  (repeating  the  descrip- 
tion) "be  sold  by  D.  Reid  Upchurch — who  is  hereby  ap- 
pointed a  commissioner  of  this  Court  for  that  purpose — ^at 
the  court  house  door  in  Raleigh,  for  cash,  and  out  of  the 
proceeds  of  sale  after  said  sale  has  been  confirmed  by 
the  Court,  the  costs  and  expenses  of  this  motion  and  of  said 
judgment  be  first  paid;  that  out  of  the  residue,  $200,  be 
paid  to  Jesse  A.  Norris,  and  the  residue,  if  any,  be  paid  over 
to  Henrv  C.  Luther  and  his  wife,  Elizabeth  J.  Luther.  Be- 
fore  selling  said  land  the  commissioner  shall  advertise  the 
same  for  thirty  days  in  the  Evening  Visitor,  a  newspaper 
published  in  Raleigh,  N.  C.  Said  commissioner  shall  report 
his  action  and  sale  under  this  judgment,  to  the  next  civil 
term  of  the  Court  following  his  making  said  sale,  and  await 
the  confirmation  of  his  report  and  sale  before  making  title 
to  the  purchaser." 

Underneath  the  record  of  this  judgment,  as  sent  up,  is 
this  memorandum : 


*'  I  am  not  now  of  counsel  for  the  defendant. 

T.  P.  Devereux." 
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lie  was  accordingly  madeund  tlio  report  thereof  coti- 
t  August  Term,  J.  J.  Rogers  being  the  last  and 
bidder  for  the  sum  of  $4(1(1,  and  no  exception  taken 

The  judgment  allows  the  commissioner  for  iisser- 
j  making  the  deed  $15,  and  directs  title  to  be  made 
irehaser,  on  payment  of  the  amount  of  his  bid,  and 
<ow  the  fund  shall  bo  disposed  of. 
md  mentioned  in  the  mortgage  hdd  been  conveyed 
'.  P.  Tengue,  a  trustee  appointed  in  certain  proceed- 
ituted  in  the  Court  of  Equity  of  Chatham  County  to 
and  give  effect  to  a  mMrriago  contract  entered  into 
the  said  H.C.  Luther  and  Elizabeth  J.  (then  Teague) 
mber,  1851,  just  prior  lo  such  intermarriage,  "  in 
the  sole  and  separate  use  of  the  said  Eliz-abeth  J. 
heirs  of  her  body  in  fee  simple."     The  trustee  had 

made  a  party  to  the  action  in  which  the  mortgage 
e,  nor  did  he  join  in  the  execution  of  the  mortgage 

advised  by  counsel  of  the  defect  in  his  title  to  the 
]  by  the  commissioner,  by  reason  of  the  absence 
proceeding  for  the  foreclosure  and  sale  of  the  trus- 
oni  the  legal  estate  was  vested,  the  purchaser  Rogers, 
he  same  term,  applied  to  the  Court  to  cause  the  said 
ague  to  be  made  a  party,  and  such  action  taken  as 
iiid  and  conclude  him,  or  to  relieve  him,  the  said 
from  his  purchase  Thereupon  summons  was  or- 
issue  to  the  trustee,  and  at  the  succeeding  term  the 
filed  his  complaint  against  him,  setting  out  the  facts 
se,  and  requiring  him  to  show  cause  against  the 
tion  of  the  sale.  The  .summons  was  first  i  sued  on 
;r  14th  to  the  Shenrtof  Durham,  who  was  unable 
'eaKue,iind  upon  its  return  an  alias  summons  issued 
me  officer,  returnable  to  February  Term,  ISSS,  which 
3d  on  the  3d  day  of  November  preceding. 
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The  trustee  having  failed  to  appear.judgment  was  entered, 
which,  after  recitals  of  what  had  preceded,  confirmed  the 
rejwrt  of  sale  and  the  antcecdeut  action  of  the  Court  in  the 
premises,  and  substituted  Charles  D.  Upchurch  in  place  of 
the  other  commissioner,  wlio  had  become  incompetent,  to 
proceed  and  execute  the  judgtneut. 

At  August  Term,  1S88,  the  said  Rtiycrs,  who  had  paid  the 
purchase  money  and  taken  a  deed  for  the  premises,  ap|>lied 
to  the  Court  for  a  writ  of  assistance  to  put  him  in  possession, 
supported  by  his  own  and  tlic  affidavit  of  others  of  his  effort 
to  get  possession  and  the  resistance  of  the  defendants  thereto. 

Notice  was  given  of  tlie  intended  application  to  be  made 
(and  which  was  madei  to  the  Court  at  that  term,  and  having 
been  placcl  in  the  handsuftheRheriff,  he  makes  this  return: 

"Received  l(!ih  day  of  August,  188W.  Served  by  deliver- 
ing a  copy  of  the  within  notice  to  H.  C.  JjUther  and  wife 
this  letii  day  of  August,  1888,  at  il:Oil  o'clock.  Road  to  H. 
C,  Lullier  and  wife  on  the  dute  above  rnenlioned. 

J.  Rowax  Rooeks,  Sheriff." 

The  fen'c  defendtutt  mot  this  niolion  with  an  affidavit,  in 
which  she  denied  that  the  notice  purporting  to  have  been 
served  on  her  on  February  !t,  and  so  returned  and  endorsed 
by  thi'  Deputy,  was  ever  served  on  her,  or  that  she  had 
knowledge  or  notice  of  the  proceeding  for  foreclosure  and 
sale  under  the  mortgage,  and  that  whatever  was  done 
in  furtlieranee  thereof,  she  insists,  was  irregular,  invalid  and 
void,  and  the  purchaser  ought  not  to  have  the  aid  of  the 
Court  in  dispossessing  her  of  the  hind. 

At  the  licaring  tlie  snicl  Rogers  moved  for  the  issuing  of 
the  wril  whercdf  hi-  had  given  notice  (o  the  defendants,  and 
the  defendants  askud  that  Ihe  decree  of  sale  and  t lie  sale 
itself  he  set  aside  and  vacated. 
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ertain  the  facts  about  whicli  the  evidence  was  con- 
y.  at  tlie  instance  and  with  tlie  consent  of  counsel 
rties,  new  issues  were  laid  before  ilie  jury,  which, 
responses,  are  as  follows: 

s  the  notice  from  Norris  to  Luther  and  wife,  pur- 
to  have   been   served   by   the  Sheriff  throDgh   his 
Lewis,  in  reality   served  on  said  day  by  Lewis  on 
reading  the  paper  to  both?    The  answer  is.  No. 
s  the  notice  served  on  H.  C.  Luther  by  readiug  the 

him?    Tlie  answer  is,  Yes. 

liiion  to  the  jury  finding,  after  hearing  tlie  various 

and  proofs  and  admissions  of  counsel,  the  (,'ourt 
e  further  facts: 

it  no  copy  of  the  notice  filed  in  the  record  was  ever 
lor  left  with  either  of  the  defendants,  except  that 
e  was  read  to  the  defendant  H.  C.  Luther,  as  found 
iry. 

it  Elizabeth  Luther  had  no  notice  of  the  motion  for 
of  sale  of  the  land  raortgiiged  by  defemiants,  nor  of 
ition  of  said  decree,  or  the  sale  in  pursuance  of  the 
ntil  the  service  of  notice  of  the  motion  for  a  writ  of 

e  on  the  __  day  of ,  1888. 

it  the  land  mortgaged  was  sold  by  virtue  of  said 
nd   purchased   by  J.  J.  Rogers  for  the  sum  of  four 

dollars,  but  was  then,  and  is  now,  in  fact,  worth 
,n  live  hundred  dollars,  and  somewhere  between  five 

and  one  thousand  dollars. 

It  the  purchase  money,  four  hundred  dollars,  has 
d  by  said  J.  J.  Rogers,  and  is  in  the  hands  of  the 

tlie  Court,  and  is  held  by  him  subject  to  the  order 
.urt. 

hat  D.  P.  Teague,  trustee,  bad  no  notice  of  the  de- 
rder  for  the  sale  of  the  land  until  notice  issue<l  to 
T  said  sale,  making  him  a  party,  but  that  said 
lad  notice  of  the  order  conHrming  said  sale.    *  *  * 
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The  Court  finds  further,  tiiat  the  land  described  in  the 
morlgflge  deed  wns  jmrchnsed  with  funds  srisiog  from  the 
sale  of  lands  held  by  D.  i*.  Tengue,  trustee,  in  trust  for  the 
/e»(c  defendant,  Ehzobeth  Luther. 

Whereupon  it  is  ordered  and  adjudged  by  the  Court: 

1st.  That  the  decree  of  sale,  licretofore  made  in  this  cause, 
of  the  land  conveyed  by  mortgage  deed  by  the  defendants, 
be  vai-atei!  and  set  aside,  and  that  the  sale  made  in  pursu- 
ance of  said  decree  be  set  aside. 

2d.  That  J.  J.  Rogers  surrender  to  the  Clerk  of  the  Court 
the  deed  made  to  him  for  said  laud,  and  that  the  said  deed 
be  cancelled,  and  that  the  purchase  money  paid  by  said  J. 
J.  Rogers  be  returned  to  liim. 

3d.  That  unless  the  defendants  shall  have  paid,  or  caused 
to  be  paid  into  Court  ihc  sum  of  two  hundred  dollars, oner 
before  December  1st,  IHHH,  to  be  applied  to  the  payment  of 
costs  and  damages  recovered  of  them  in  this  action,  the 
Clerk  of  the  Court,  who  is  appointed  a  commissioner  for  that 
purpo-e,  shall,  after  advertising  the  land  described  in  said 
mortgage  deed  for  four  successive  weeks,  in  some  newspaper 
publislied  in  Raleigh,  sell  said  land  to  the  highest  bidder 
for  cash,  at  the  court  house  in  Raleigh,  and  pay  the  fund 
arising  from  said  sale  into  Court,  to  await  the  further  or- 
der of  the  Court. 

It  is  further  ordered  and  adjudged  by  the  Court,  that  the 
defendants  recover  of  the  plaintiff,  Jesse  A.  Norris,  the  sum 

of dollars,  costs  that   liave  accrued  since  the 

date  of  notice  issued  at  tlie  instance  of  said  Norris,  on  the 
--  day  of  February,  1888. 

The  Court  declined,  at  the  request  of  counsel,  to  adjudge 
and  declare  whether  D.  P.  Teague,  trustee,  is  concluded  by 
the  decree,  or  any  sale  made  in  pursuance  of  said  decree. 

From  the  judgment,  taxing  him  with  the  costs  incurred 
in  attempting  to  enforce  the  sale,  the  plaintiff  appealed,  and 
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judgment,  directing  the  land  to  be  sold  in  the 
money  was  not  paid  at  the  time  ordered;  the 
appealed. 

'.  Slordecai,  for  tlie  plaintiff. 
8.  M.  Biuhee,  for  the  defendant. 

C,  J.,  (after  stating  the  case.)  The  controversy 
;  grown  out  of  the  action  taken  to  enforce  the 
security,  has  been  essentially  between  Rogers  the 
and  the  defendant,  in  the  application  for  the  writ 
ce.  The  record,  without  assigning  any  specific 
ains  a  memorandum  with  the  words  ''  Appeal  also 
imiff"  from  the  judgment  of  the  Court,  and  we 
ntertaiu  his  complaint  of  the  concluding  clause, 
bim  with  the  costs  specified  therein. 
re  find  no  error,  for  it  was  the  plaintiff's  own  folly 

in  the  effort  to  uphold  a  sale  which  the  Court 
have  been  improperly  ordered  and  to  be  void.     The 

appeal  cannot,  therefore,  be  sustained,  and  the 
iplained  of  by  liiin  is  ntifirmed. 

proceeiJ  to  consider  the  exceptions  to  the  rulings 

[JEFENDANT's    AI'I'EAL. 

re:  1.  For  that  the  land  described  in  the  mort- 
t  not  to  be  sold,  but  only  such  estate,  if  any,  which 
ants,  or  either,  had  therein  ;  and  2.  For  that  the 
I  having  united  with  the  defendants  in  executing 
ige  it  is  inoperative  to  pass  the  interest  or  estate  of 
ants,  and  especiall>  of  the  feme  defendant,  in  the 
it  is  void. 

irst  exception  cannot  be  sustained,  for  the  obvious 
t  only  such  interest  as  the  parties  to  the  suit  have 
i  can  pass  under  a  sale  pursuant  to  the  judgment 
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and  the  deed,  though  it  use  a  descriptive  word  of  larger 
import  than  the  interest  to  be  conveyed,  its  operation  would 
be  restricted  to  that  interest.  In  the  present  case,  the  trus- 
tee becoming  a  party  in  whom  the  legal  estate  resides,  it  is 
appropriate,  to  the  divesting  both  the  legal  and  equitable 
estates,  and  transferring  them  to  the  purchaser,  for  why 
should  they  remain  distinct,  when  the  only  purpose  to  be 
attained  in  having  a  trustee  is  to  protect  the  separate  estate 
of  the  feme  during  coverture,  and  the  necessity  for  such  trus- 
tee ceases  alike  when  the  coverture  ceases,  and  when  the 
trust  estate  passes  to  one  who  is  sui  juris  and  free  from  dis- 
ability. 

The  remaining  disability  points  to  the  assumed  invalidity 
of  the  deed  itself  because  the  assent  of  the  trustee  to  its 
being  made  is  wanting. 

The  argument  to  sustain  this  rests  essentiallj%  as  we  under- 
stand it,  on  the  ruling  in  Hardy  v.  Holly ,  84  N.  C,  661.  That 
decision  does  not  support  the  present  contention.  In  that 
case  the  deed  of  mnrriage  settlement  transferred  the  estate 
of  the  feme,  on  the  eve  of  her  marriage,  to  a  trustee,  for  her 
separate  use  and  benefit  after  entering  into  coverture,  "  and 
subject  to  her  exclusive  control  and  disposition,  as  if  she  was 
a  feme  sole  by  order  or  other  writing  under  her  hand  and 
seal  and  directed  to  said  trustee,"  &c. 

Its  declaration  of  trust  further  provided  that  the  femt 
should  "have  power  in  writing  to  direct,  and  when  so 
directed,  it  shall  be  the  duty  of  said  trustee  to  exchange  and 
convert  the  whole  or  any  part  of  the  trust  fund  into  other 
property,"  Ac,  subject  to  the  same  trust,  &c. 

The  Court  held,  as  the  deed  provided  the  mode  in  which 
the  feme  while  covert  might  exercise  control  over  the  fund 
and  direct  its  disposition,  the  power  must  be  exercised  in 
the  manner  pointed  out  in  the  dee-l,  and  a  conveyance  un- 
der  the   statute   would    be,   and    was,   unauthorized    and 
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ibjfot  was  ihorougliiy  discussed  by 
k[r.  Justice  Rrrris,  and  the  priiicipl 

ilraet  and  the  deed  iniide  to  earry  it  i 
ease,  c-oti tains  no  directions  as  to  the 

oitii  of  her  power  of  disposiliDii  of 
the  former  the  ImsLaiid  underliike! 
to  her  estate,  and  tliat  it  shall  reir 
and  b(-netit  of  her  and  the  Iieirs  of 
lave  and  to  hold  to  her,  the  said  Elizal 
rs  of  hi-r  bodj',  free  from  the  powe 
th«  said  Henry  C  Luther,  and  exei 
his  creditors." 

lursuan;.  to  the  contract,  to  tlie  tru 
)f  the  husband,  declared  to  be  such,  i 
lingitstrusts  and  the  land  purchased  » 
of  the  land  of  the  feme,  owned  at 
[y.ed  by  the  Court  in  another  proceed 
md  wife,  and  conveyed  in  their  deei 
o  the  trustee,  Teague,  defines  the  tr 
s  and  separate  use  aj'  the  said  Elizubel 
s  0/  her  body"  and  the  same  terms 
m,  I  lause  of  the  deed. 
,he  defendants  intended  and  undcrt 
mortgage  deed,  which  is  executed 
the  private  examination,  as  reipiircc 
imgraphs  5  and  0. 
al  the  contract  and  the  siibse(|uent  di 
Id  create  an  estat"  tail  at  conjnion 
ider  the  Act  of  1784,  the  decree  di-cl 
to  the  deed  to  the  trustee  to  be  "foi 
of  said  Elhnhdh  June  and  the  luirn  oj 
Iff  the  natural  life  0/  said  Kliz(dielh  J 
lid  Elizabeth  Jane,  for  the  sole  c.'if  of 
d  the  heirs  of  the  bodif  of  said  Eliza 
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It  is  not  necessary  to  inquire  iu  this  discrepancy  in  tlie 
{Jecliiralion  of  trusts,  wliiit  is  its  legal  effect  upon  the  trust 
estate,  and  whether  the  children  of  Elizabeth  bsTe  any 
vested  trust  estate  in  the  land  since  the  sale  made  pursuant 
to  the  Judgment,  could  only  pass  to  the  purchaser  such  title 
as  the  trustee  and  the  defendants,  parties  to  the  proceeding, 
had  in  the  premises  respectively,  whatever  that  may  be. 

There  is  no  error  in  the  judgment,  in  this  regard,  and  so 
it  must  be  affirmed  in  both  appeals. 

Affirmed. 


Adminintration — Exemlors     and    Admiimtratom — Kcidence — 
Witt — Devise— Powers— hiaolvenaj — Saks. 


1.  An  adDiiniHtrator  or  executor  will  not  be  charged  with  a  debt  which 

came  into  his  possession,  in  the  absence  of  evideoceof  the  solvency 
of  tlie  debtor  ;  nor  will  he  be,  prima  faeU.  chargeable  with  debts 
which  he  has  inventoried  aa  "  doubtful, "' 

2.  Where  administration  was  granted  in  Vii.  and  the  admiaistralor 

receired  bonds  and  <)llier  evidences  of  indebtedness  due  from  per- 
sons who  were  then  aoivent,  but  who  became  insolvent  by  the 
results  of  the  war.  and  It  appeared  that  all  the  indebtpdness  of  the 
estate  l)ad  been  discharged  :  Held,  in  aa  action  by  the  legateesanil 
distributees  for  account  and  settlement,  that  owing  to  the  dis- 
turbed condition  of  the  country,  and  the  obstacles  in  the  way  of 
making  (.'Ollections  by  the  ordinary  processes  of  the  law,  the  ad- 
ministrator was  not  chargeable  with  negligence  in  failing  to  collect. 
^,  Where  the  personal  representatives  of  a  surety  of  a  deceased  sdmiD- 
istrator  were  sued  by  the  legatees  and  distributees  for  an  accoont 
and  settlement  of  the  estate  which  had  been  committed  to  their 
principal,  and  the  defendants  ottered  in  evidence  the  record  of  a 
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vith  the  Clerk  of  the  Superior  Court,  in  which 
itiffa  were  parties,  but  otliere— intania — were  not: 
r  the  particular  circumatanceH  of  the  case,  this 
1  to  the  general  rule,  that  the  record  of  an  action 
a(;ainst  the  parties  thereto,  and  was  competent 
plaintifTs :  Held  further,  that,  in  such  an  action, 
otupon  the  defendantH  to  account  for  the  alMence 
debt  which  their  principal  might  have  been 

hat  nothing  could  be  collected  from  a  debtor  bj 
t  that  he  had  Bome  pro|>erty.  and  the  adminietra- 
coltecting  a  debt  due  him  individuultj  from  such 
at  the  adminifltratur  was  not  liable  for  failing  to 


Titor  was  indebted  to  the  estate  ot  his  intestate, 
o  pay  his  indebtedness,  though  his  property  was 
^I  process  and  he  was  thereby  insolvent :  Held, 
bave  discharged  his  indebtedness,  and  hie  bond 
i  amount  thereof. 


not  purchase  at  their  own  sales, 
ipt  to  do  so.  tliey  may  be  charged  with  the  value 
acquired  by  them  at  the  time  of  the  pretended 


{PLAINTIFFS  APPEAL.] 
jiy  landed  estate  shall  he  sold,  and  that  the  pro- 
II  be  equally  divided  among  all  of  my  children," 
er  upon  the  executor,  nor  upon  an  administrator 
annej:o  to  sell.  The  lands  vested  in  the  devisees 
livided  by  theui,  or  under  the  direction  of  the 
lie— Rev.  Cixie.  S  ■t'*,  ch.  46 — did  not  confer  power 
uinistrators,  with  the  will  annexed,  where  that 
have  been  exercised  by  a 


DeFKNDANT'«    Al'l'KAE,. 

ied   before  Shepherd,  J.,  at  June  Term, 
TON  Superior  Court,  upon  exceptions  to 

Joth  [larties  appealed  from  the  judgment 
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Green  Stancell  died  in  January,  1862,  leaving  n  last  will 
and  testiinieiit,  in  wiiicli  n<i  executor  wns  named,  and  al 
March  Terjn,  1802,  of  the  Court  of  Plena  and  (Quarter  Ses- 
sions of  Northani]iton  Coiinly,  S.  T.  Staiieeil  and  L.  D.  Cay 
were  appointed  administrators,  with  the  will  annexed,  and 
executed  bond  in  the  sum  of  8125,000,  witli  Kdniund 
Jacolis  and  J.  M.  S.  Rogers  us  sureties.  Both  these  siirelies 
are  dead  and  the  defendants  are  their  administrators. 

S.  T.  Slaneell  died  in  li'-TS,  and  R.  H.  Stancell,  one  of  the 
plaintiffs,  is  his  administrator,  and  L.  D.  Gay,  the  surviving 
original  administrator  of  Green  Stancill,  is  also  one  of  the 
plaintitfs  in  this  aclion,  which  is  brought  by  the  devisees  of 
Green  Stancell,  against  the  defendants,  administrators  re- 
spectively, of  Kdmund  Jacobs  and  J.  M.  S.  Rogers,  sureties 
on  the  original  administration  bond,  for  an  account  and  set- 
tlement of  the  assets  of  tlie  estate  of  Green  Stancell,  which 
were  collected,  or  ought  to  have  been  collected  by  his  ad- 
ministrators, Ac. 

By  an  order  in  the  cause  it  was  referreH  to  Robert  O.  Bur- 
ton, Jr.,  Esq  ,  to  state  an  account  of  the  administration  of  S. 
T.  Stancell  and  L.  1).  (iay,  administrators,  Ac,  of  Green 
Stancell,  deceased,  and  to  find  all  issues  of  law  and  fact 
arising  on  the  pleadings  in  the  cause. 

The  referee  made  his  report,  charging  the  defendanta  with 
divers  notes  and  accounts  set  out  therein.  The  defendants 
filed  numerous  exceptions  to  the  findings  of  the  referee, 
which  were  passed  upon  by  the  Court  below.  Those  that 
were  overruled  are  brought  to  this  ('ourt  for  review. 

Mr.  R.  B.  Perl,k.-<,  for  tlie  plaintiffs. 

Mem-s.  Thos.  A'.  IM  and  J.  M.  Mullen,  for  the  defendants. 

Daviw,  J.,  liifter  stating  the  case).  We  deem  it  necessary 
to  slate  only  the  findings  of  fact  in  reference  to  the  overruled 
exceptions  and   the  ground  of  the  exception;  such  of  the 
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Ihe  accouni  reported  by  ihe  referee,  iis  are  siniiiar 
cter  both  :is  to  findings  of  fact  and  the  ground  ol 
11,  wilt  be  considered  tngelher. 

Exception. —  Defendants  are  clinrgefl  witli  bonds  oi 
patch,  Brittain  Edward,  and  A.  R.  Deloatch.  Witli 
;  to  these  bonds  the  referee  finds  (as  amended  by  the 

to  the  last)  that  iboy  were  inventoried  without  des- 
,  and  no  evidence  was  offered  as  to  the  condition  of 
ors  during  the  war  or  since ;  no  efforts  were  shown 
tiecu  made  during  the  war  or  since  to  collect,  except 

was  brought  to  Spring  Term,  lS(i7,  of  Northampton 

Court,  and  judgment  rendered," 
lefendanls  say  that,  as  those  bonds  were  placed  in 
Is  of  an  attorney,  due  diligence  was  shown,  and  the 
!nts  unsatisfied"  show   insolvency,  anci  they  ought 
!  charged  with  them. 

are  no  unpaid  debts  outstanding  against  the  estate 

1  Stancell,  and  this  is  an  action  by  the  devisees  and 
and  as  there  were  no  means  of  collecting  debts  dur- 
s^ar  except  in  Confederate  currency,  and  it  appear- 
no  debts  remain  to  be  paid,  the  administrators  would 
hargeable  for  not  collecting  in  Confederate  money, 
ing  no  necessity  for  so  doing.     It  ban  been  so  held 

V.  Barhee.,  84  N.  C.,  tiO,  and  other  cases, 
been  often  held  that  an  administrator  is  not  an 
if  tlie  estate  committed  to  his  charge.  If  he  exer- 
diligence  and  care  in  collecting  and  securing  the 
the  estate  which  a  prudent  and  faithful  man  would 
nanagement  of  his  own  property,  and  losses  occur 
i  could  not  prevent,  he  will  not  be  charged  with 
ies.  He  is  only  required  to  be  honest,  faithful  and 
Nelson  v.  Hall,  5  Jones  Eq.,  3'2  ;  liohbs  v.  Craige,  1 

2  ;  Beall  v.  Darden,  4  Ired.  Eq.,  7(i ;  DeBerry  v.  Ivei/, 
Eq.,  370;  Keener  v.  Finger,  70  N.  C,  :ir.;  Ihrlch  v. 
■J  N.  C,  224  ;  Moore  v.  Eure,  ante  11. 

)1— 14 
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Ill  Worthy  v.  Brower,  93  N.  C,  344,  it  was  held  that  an  ad- 
ministrator was  not  cliargeable  with  bouds  entered  in  his 
inventory  and  placed  in  the  hands  of  an  officer  for  collec- 
tion, and  it  was  also  held  in  the  same  case  that  he  was  not 
to  be  charged  with  a  debt  in  the  absence  of  any  evidence  as 
to  tlie  solvency  of  the  debtor.  That  case  like  the  present 
had  for  its  purpose  the  settlement  of  an  administration 
account  of  transactions  had  during  and  just  after  the  late 
war,  and  it  is  said  that  if  the  debt  was  good  the  collection 
of  it  was  so  obstructed  "  as  to  excuse  the  administrator  for 
his  delaying  an  ettbrt  to  enforce  payment,  and  if  the  debt 
could  not  have  been  collected,  by  reason  of  the  debtor's 
insolvency,  he  is  not  of  course  responsible."  See  also  G-rani 
V.  Reese,  94  N.  C,  720. 

The  disturbed  condition. of  the  country  during  and  after 
the  war,  the  great  loss  in  property  and  consequently  in  the 
value  of  credits,  the  obstructions  interposed  by  legislation 
in  the  way  of  stay  laws,  the  interference  by  military  orders 
giving  to  debtors  the  opportunity  of  preferring  such  creditors 
as  they  might  choose  to  favor,  and  tike  hindrances,  Ac,  are 
matters  of  general  knowledge,  and  it  would  be  as  contrary  to 
right  reason  as  to  justice  to  ignore  them  in  passing  upon  the 
accountability  of  fiduciaries  who,  by  the  exercise  of  the  high- 
est degree  of  good  faith  and  diligence,  were  frequently 
unable  to  prevent  losses  which  inordinary  times  could  easily 
have  been  prevented.  Suits  were  brought  against  the 
debtors  and  the  debts  were  reduced  to  judgments,  and  in  the 
absence  of  any  evidence  as  to  the  solvency  of  the  debtors, 
the  defendant  ought  not  to  be  charged  with  those  debts,  and 
the  first  exception  is  sustained. 

Second  Exception. — The  second  exception  embraces  divers 
not«s  and  accounts  with  which  the  defendants  are  charged, 
numbered  53,  54,  56,  57,  58,  59,  62,  63,  64,  65,  66,  67,  68,  69, 
73,  74,  75,  76,  78,  80,  81,  82,  83,  and  84,  as  to  all  of  which 
ihe  finding  of  the  referee  was  that  they  were  "  inventoried 
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n,  and  the  bonds  were  not  produced  or 
inted  for,  and  no  evidence  was  offered  as 

the  debtors." 

>f  the  defendants  as  to  the  report  of  the 
ems  is  as  fallows  :  "That  he  has  charged 
1  in  full  without  scaling  them,  when  they 
ealedasof  thedate  when  due.  lie  should 
icale  as  of  January  1864,  two  years  after 

the  administrators.  And  as  to  62  to  69 
Qce  of  the  bonds  is  accounted  for  by  ex- 
i  ruled  out  as  evidence  against  the  infant 
defendants  excepted." 
erred  to  is  an  account  of  L.  D.  Gay  and 
linistrators,  &c.,  of  Green  Stancell,  stated 
!!lerk  of  the  Superior  Court  and  Judge  of 
mpton  County,"  on  the  1st  day  of  May, 
gs  instituted  by  S.  T.  Stancell  and  L.  D. 
tors  with  the  will  annexed  of  Green  Stan- 
viseesand  legatees  of  the  deceased  for  the 
account  and  settlement.  In  that  account 
debts  referred  to  are  included  in  the  list 
J  estate  of  Green  Stancell,  deceased,  not 
M  being  insolvent." 

laintitfs,  who  were  infants,  the  Court  de- 
;  account  contained  in  the  record  in  the 
k1  to  because  not  having  been  properly 
•.dl  A  Gay  v.  Gay,  92  N.  C  ,  4(i2)  they  were 
judgment  or  fact  found  in  that  record, 
e  Court  below  is  undoubtedly  in  accord- 
settled  general  principle  that  the  record 

evidence  against  persons  who  were  not 
ho  were  in  no  way  bound  by  it,  but  under 
n  the  case  before  us  we  think  the  rule  in 
ess  does  not  apply  :  The  defendants  are 
of  the  surety  on  the  administration  bond 
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of  S.  T.  Stancell  and  L.  D.  Gay.  Neither  they  nor  their 
intestates  were  ever  chargofJ  with  the  custody  and  control  of 
any  of  the  honds  in  question.  Neither  L.  D.  (iay,  one  of 
the  administrators  lor  whose  default  the  plaintiffs  are  seekiog 
to  hold  his  sureties  accountable,  nor  tlie  administrator  of  bis 
deceased  eo- administrator,  is  a  party  defendant,  but  both 
occupy  adversary  relations  to  the  defendants,  being  ptaintifls 
in  this  action,  and  to  them  would  properly  attach  the  duty  of 
accounting  forthe  existence  or  non-existence  of  the  bonds  with 
the  custody  and  di.sposit!on  of  which  the  administrators  with 
the  will  annexed  of  Green  Stancell  were  properly  chargeable. 
They  might  reasonably  be  expected  to  tie  able  to  give  some 
account  of  them  ;  it  is  not  to  be  presumed  that  the  adminis- 
trators of  the  deceased  sureties,  or  that  the  sureties  if  living, 
would  be  able  to  do  so  without  their  aid.  In  addition  to 
this,  in  the  action  and  account  in  which  the  bonds  in  ques- 
tion are  rejwrted  as  not  colleete.d  because  of  the  insolvency 
of  the  debtors,  the  other  plaintiffs  in  this  action  who  were 
sui  Jims,  were  parties  having  an  interest  in  common  with 
th& infants:  and  all  these  facts  taken  together  are  sufficient 
to  reverse  the  ordinary  rule  which  would  devolve  upon  the 
defendants  the  burden  of  accounting  for  the  bonds  in  ques- 
tion, and  discharge  them  from  liability  therefor,  in  the 
absence  of  any  affirmative  proof  that  they  were  solvent  or 
had  been  or  could  have  been  collected. 

Recognising  in  the  fullest  degree  the  fidelity,  diligence 
and  good  faith  to  which  the  administrators  and  like  fiducia- 
ries are  held,  and  recognizing  further  the  general  principle 
which  would  require  them  to  account  for  all  the  assets 
which  went  into  their  hands,  whicii  general  rule  would  re- 
quire the  administrators  to  account  for  the  bonds  in  ques- 
tion, or  show  some  sufficient  reason  for  not  doing  so,  or  if 
they  were  solvent  to  account  for  the  amount  of  them,  un- 
less they  could  show  that  due  and  reasonable  diligence  had 
been  used,  and  they  had  failed  to  collect  them,  yet  this  gen- 
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<hus  prima  facie  charges  admiDistrators,  is 
ice,  from  which  the  presumption  of  fact  is 
collected,  or  ought  to  have  collected  the 
■es  upon  them  the  burden  of  showing  the 
nse  if  they  wish  to  discharge  themselves 
;  under  the  circunistanoea  of  the  case  be- 
te unjust  to  apply  this  rule  to  the  defend- 

administrators  of  the  Hureties  on  the  ad- 
,  and  though  the  estate  of  their  intestate 

default  of  the  principal  obligors,  they 
ise  like  this,  to  have  thrown  upon  thein 
hunting  for  the  absence  of  bonds  which 
it  to  have  been,  under  the  control  of  one 
nd  of  the  intestate  of  another,  and  in  the 
idence  as  to  the  solvency  of  the  bonds  in 
ndants  ought  not  to  be  charged  with  them. 

taken  to  the  fact  that  neither  the  surviv- 
,  with  the  will  annexed  of  Green  Stancell, 
ator  of  the  deceased  co-adminislrator  are 
adant,  but  appear  on  the  side  of  the  plain- 
igainst  the  administrators  of  the  deceased 
(i ministration  bond,  but  it  presents  the 

by  a  principal  on  a  bond  against  his  sure- 
/wm,  Phil.  K'l,  2t;7. 

iW3  that  the  administrators  received  and 
uring  the  war. 

to  the  refusal  of  the  Court  to  apply  the 
■y,  1864,  two  years  from  the  qualification 
tors  cannot  be  sustained. 
.—This  includes  items  Nos.  51,  52,fiti,  72 
:h  the  finding  was  as  follows:  "Invento- 
:nation  (as  to  solvency).  No  effort  to  col- 
iT.  Suit  brought  to  Spring  Term,  1807,  of 
t,  and  judgment  rendered.     No  evidence 
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of  debtor's  condilioii."  The  exceptions  iu  regard  to  these 
items  must  be  sustained,  for  the  reason  given  in  considering 
the  first  exception. 

Fourth  Exception. — Defendants  were  charged  with  Nos.  60 
and  (>1.  bonds  of  W.  B  Stubblefield.  The  finding  of  the 
referee  is:  "  Has  been  insolvent  continuously  since  the  ad- 
ministrators qualified.  Bonds  inventoried  without  designa- 
tion. Bonds  not  produced  nor  accounted  for."  Exception: 
"For  that  the  evidence  shows  notorious  insolvency,"  For 
reasons  already  given  this  exception  must  be  sustained. 

Fifth  Exception. — This  is  No.  71,  with  which  defeodante 
were  charged,  and  in  regard  to  which  the  finding  of  fact,  as 
corrected  by  the  Court,  is  as  follows:  "  This  bond  invento- 
ried as  doubtful."  Bond  not  produced,  or  its  absence  ac- 
counted for.  The  debtor  was  insolvent."  For  reasons  al- 
ready stated  this  exception  must  be  sustained. 

Sixth  Exception. — This  is  No.  89,  boud  of  J.  T.  Branch,  in 
regard  to  which  the  following  facts  are  found  :  "  Bond  inven- 
toried without  designation.  Debtor  was  solvent  to  the  end 
of  the  war,  but  had  the  reputation  of  owing  a  good  many 
debts.  Ever  since  the  war  has  been  insolvent,  but  had  con- 
siderable property,  four  thousand  dollars.  Suit  brought  to 
Spring  Term,  18G7,  of  the  Superior  Court,  and  judgment 
rendered.  S.  T.  Stancell  individually,  by  splitting  up  a 
claim  of  $1,400  into  note.'*  of  $10U  each  since  the  war,  made 
the  entire  claim.  Claim  could  have  been  collected  by  due 
diligence." 

The  defendants'  exception  was  as  follows :  "  That  upon  the 
finding  the  defendants  ought  not  to  be  charged,  and  the 
facts  show  due  diligence." 

As  has  been  already  stated,  and  for  the  reaijons  stated,  the 
administrators  would  not  be  chargeable  in  the  absence  for 
any  necessity  for  so  doing,  for  not  collecting  during  the  war, 
during  which  time  the  debtor  was  solvent.  Could  they  have 
collected  the  claim  by  due  diligence  after  the  war?   That  is. 
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ey  have  collected  it  by  any  legal  process?  The 
rhose  finding  is  sustained  by  the  Court  below)  seems 
is  finding  upon  the  fact  that,  though  the  debtor 
Ivent,  S.  T.  Stancell,oneof  the  administrators,  made 
idual  debt  of  $1,400  out  of  him,  by  having  it  split 
lew  notes  of  $100  each.  This  fact  shows  quite  con- 
that  the  collection  of  the  |1,400  depended,  not  upon 
)r  of  S.  T.  StuBcell  to  collect,  but  upon  the  williug- 
le  debtor  to  pay.  He  might  be  willing  to  pay  one 
not  willing  to  pay  another.  Neither  could  be  col- 
I  the  delays  of  the  law  then  were  (we  take  judicial 
this  fact),  out  of  an  insolvent  debtor  who,  though 
iroperty,  might  choose  to  pay  one  creditor  in  pref- 
)  another.  Because  the  administrator  collected  an 
al  debt,  which  he  was  only  able  to  do  by  (lie  volun- 
jn  of  the  debtor,  must  he  be  charged  with  a  debt 
the  same  debtor  to  the  testator,  upon  which  he  had 
suit,  and  which  he  could  not  collect  by  law?  If  it 
bat  he  should  have  used  the  same  diligence  in  col- 
he  debt  due  the  estate  as  his  own,  the  answer  is, 
1  the  fads  found,  it  did  not  depend  upon  his  dili- 
power,  but  upon  the  will  of  the  debtor,  and  the 
rator  ought  not  to  be  charged,  unless  it  was  in  his 
'  due  diligence,  to  collect.  Would  good  faith  forbid 
:ling  an  individual  debt  (which  he  could  not  collect 
by  the  voluntary  aid  of  the  debtor,  because  he  could 
ct,  without  suit,  a  debt  which  he  held  in  a  fiduciiiry 
■'  The  delays  thrown  in  the  way  of  the  collection 
ibts  by  legislative  discrimination,  and  by  stay  laws 
nances,  obstrueled  the  power  of  the  most  diligent  in 
g  old  debts ;  and  ihough  these  ordinances  and  laws 
institutional,  and  so  declared  (Parker  v.  Sliannon- 
[lil.  Law,  209;  Jacobs  v.  Smalluvod,  63  N.  C,  112; 
V.  Greenlee.  03  N.  C,  5i»3,)  they  still  place  it  out  of 
:rof  the  adminisb-ators  to  make  an  old  debt  out  of 
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an  insolvent  debtor,  and  the  exception  must  be  sustained. 

Set'eiiih  Exception — This  is  to  tlie  charge  of  the  account 
against  E.  C.  Davis,  No.  98,  in  regard  to  which  the  finding 
is  as  follows:  "Inventoried  without  designation.  Solvent 
during  the  war.  Land  sold  in  May,  1868,  and  has  not  had 
property  sufficient  to  pay  his  debts  since  the  war."' 

The  defendants  except  for  "that  the  finding  shows  that 
the  defendants  ought  not  to  be  charged." 

For  reasons  applicable  to  this  exception  already  stal«d,  it 
must  be  sustained. 

Eighth  7'>(?(7*/(Oji.— Defendants  are  ciiarged  witli  a  bond  of 
N.  Pruden,  No.  1(12,  in  regard  to  whicli  ihe  finding  is: 
"Bond  inventoried  doubtful.  Bond  not  produced,  or  its 
atwencc  accounted  for."  Defendants  except,  "For  that  upon 
the  finding,  they  ouglit  not  to  be  charged," 

This  exception  should  have  been  sustained  for  reasons 
applicable  already  stated,  and  for  the  further  reason  that  the 
bond,  having  been  inventoried  "  doubtful,"  was  not  prinio 
facie  chargeable  against  these  defendants. 

Ninth  Ejccqilion. — This  includes  bonds  Nos.  103,  104  and 
105,  with  which  defendants  are  charged,  and  in  regard  to 
which  the  finding  is  as  follows:  "  Inventoried  without  des- 
ignation. Solvent  during  the  war.  Land  sold  by  SherifFin 
May,  1808.  Has  not  had  property  sufficient  to  pay  since  the 
war.  No  effort  shown  by  administrators  to  collect,  except 
suit  brought  to  Spring  Term,  18(i7,  of  the  Superior  Cnurt, 
and  judgment  rendered.  Bond  not  produced  dr  nbsence 
accounted  for" 

Defendants  except,  "  For  that  upon  the  findings  of  fact, 
they  ought  not  to  be  charged." 

For  reasons  already  staled  and  applicable  to  this  excep- 
tion, it  must  be  susiained.  It  should  have  been  stated,  as 
one  of  the  reasons  for  tlienori  production  or  absence  of  Ixtnds 
in  all  cases  in  which  suits  were  brought  and  Judgments  ob- 
tained, the  judgments  themselves  accounted  for  the  oon- 


ight  to  liave  been  cancelled 

judgnients. 

>n  embraces  notes  and  ac- 
,  the  deceased  adniiuistra- 
ing  \v;is  as  follows:  "They 
ation.  S.  T.  Staiicell  was 
until,  but  wus  abK'  (o  pay 
led  for  him   aft(.'r  tlio  war 

85,000  to  $6,000  were  col- 
nce  the  war,  and  J5,500  of 
idministrator." 
3011  the  finding,  they  ought 
lell's  indebtedness." 
ned.    Though  there  seems 

of  fact,  it  was  the  duty  of 
inds  in  his  hands,  to  have 
Id  not  sue  himself — other 
im  by  execution — he  could 
irgeabte.     The  defendants 

ants  are  charged  (No.  108) 
,1  property  bought  at  the 
rainistrators  S.  T.  Stancell 
y  of  sale. 

that  the  scale  was  applied 
Id  have  been  applied  asof 
lie  due  and  collectible" — 

ined.  The  administrators 
jDd  having  done  so,  they 
value  of  the  property  pnr- 

on  relates  to  the  proceeds 
ministrators,  with  tliewill 
ed,  and  though  the  writer 
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had  entertained  a  different  view  of  the  construction  of  the 
statute  empowering  administrators,  with  wills  annexed,  to 
sell  land  devised  to  be  sold,  that  question  has  been  settled 
by  the  judicial  construction  put  upon  the  statute  by  this 
Court,  and  the  defendants'  exception  in  relation  thereto  is 
disposed  of  in  the  plaintiffs'  appeal. 

The  account  will  be  modified  in  accordance  with  this 
opinion. 

Modified  and  remanded. 

I'LAiNTirFs'  Appeal. 

Merrimon,  J.  The  exceptions  of  the  appellants  in  this 
appeal  are  founded,  for  the  most  part,  on  the  supposition 
and  expectation  that  this  Court  will  over-rule  the  case  of 
Stancell  v.  Gay,  02  N.  C,  455,  disregard  the  judgment  in 
that  case  and  treat  it  as  a  mere  nullity.  We  are  not  in  the 
least  inclined  to  do  so.  No  good  reason  is  assigned  why  we 
should.  On  the  contrary,  further  scrutiny  and  reflection 
serve  to  strengthen  our  conviction  of  the  correctness  of  the 
decision  in  that  cnsc,  and  it  must  remain  undisturbed.  Acts 
1868-'G;),  Ch.  113,  §  0(i;  Bat.  Rev.,  Ch.  45,  S  147;  The  Code, 
§  1525;  Staley  v.  SeUars,ii5  N.  C,  467;  Bumpaxs  v.  CAamAera, 
77  N.  C,  ;r)7;  Houston  v.  Howk,  84  N.  C,  349;  Johnson  v. 
FidreU,  8G  N.  C,  122:  Lwhv.  Railroad,  65  N.  C,  486;  LiiiU 
V.  McCarter,  89  N.  C,  233 ;  Peoples  v.  Norwood,  94  N.  C,  167. 

The  exceptions,  other  than  those  disposed  of  by  what  we 
have  just  said,  are  immaterial,  inasmuch  as  we  are  of  opin- 
ion, tlie  grounds  of  which  we  will  presently  state,  that  the 
admiiiistralors  cinn  Icstameiito  anneio  of  the  will  of  Green 
Stancell,  deceased,  had  no  power  or  authority  to  sell  the 
land  of  their  testator. 

It  Hppears  that  Green  Stancell  died  in  January,  1862, 
leaving  a  last  will  and  testament,  without  appointing  any 
executor  thereof,- which  was  proven  in  the  proper  Court,  and 


ch,  1862,  Samuel  T.  Stao- 
ointed  ailmiQistratora  cum 

id  tliey  qualified  as  such, 
arge  estate,  both  real  and 
ies,  seven  of  which  dispose 
IS  a  copy  of  the  eighth  and 

:  that  all  my  landed  estate 

ds  of  sale  sliail  be  equally 

eu,  (my  grand-children,  S. 

share.) 

ible  property  to  be  sold  to 

ieeds  of  sale,  together  with 

e,  shall  be  equally  divided 

let  under  and  in  execution 
will,  and  the  statute  (Rev. 
ction  therewitii  the  admin- 
the  22d  day  of  December, 
eir  testator,  and  to  execute 
:hasers  at  the  sale  thereof 
ind  to  thera  respectively. 
ch  sale  and  deeds  of  con- 
on  the  ground  that  neither 
will  and  the  statute  cited 
hese  administrators  power 

the  heirs-at-law  of  the  tes- 
the  land  shfluld  be  sold  as 
first  above  recited,  because 
as  land  to  any  person  —he 
without  saying  who  should 
he  sale  be  equally  divided 
two  of  his  grand. children 
ks,  1   D.  &  B.,  381) ;  Ferrebee 


220 


IN  THE  SUPREME  COURT. 


Gay  v.  Grant. 


i 


I 


The  testator  failed  to  appoint  an  executor  of  his  will,  but 
if  he  had  done  so,  in  the  absence  of  some  st  itutory  provi- 
sion allowing  him  to  do  so,  such  executor  could  not  have 
sold  the  land,  because  at  common  law  he  had  nothing  to  do 
with  the  real  property  of  the  testator,  and  he  could  not  have 
authority  sell  it,  unless  it  hud  been  devised  to  him  to  be  sold, 
or  unless  the  will  conferred  upon  him  power  to  sell  it,  and 
this  appeared  expressly  or  by  reasonable  and  just  implica- 
tion from  what  appeared  in  the  will  itself  Foster  v.  Orai^e, 
^  D.  &  B.  Eq,  209. 

In  this  case  the  will  conferred  no  authority  in  terms  nor 
by  implication  on  the  executor,  if  one  had  been  appointed, 
to  sell  the  land.  It  was  not  to  be  sold,  nor  was  it  nece.-sarv 
to  sell  it,  to  pay  debts  of  the  testator,  nor  was  it  to  be  applied 
or  distributed  in  the  ordinary  course  of  the  duties  of  the 
executor;  nor  were  the  proceeds  of  the  sale  directed  to  con- 
stitute any  part  of  a  common  fund  to  arise  from  the  sale  of 
real  and  personal  property  to  be  distributed  or  administered 
by  the  executor,  if  .one  had  been  appointed.  On  the  con- 
trarv,  one  distinct  clause  of  the  will  directed  a  sale  of  the 
land,  and  another  directed  a  sale  of  the  personal  property, 
the  two  distinct  funds  to  be  so  raised  to  be  distributed  as 
directed  in  the  will.  There  is  nothing  in  the  will  that  sug- 
gests that  the  executor,  if  one  had  been  appointed,  should 
sell  the  land. 

Nor  was  there  any  statutory  provision  prevailing  at  the 
time  the  will  took  effect  that  would  have  allowed  an  execu- 
tor of  it  to  sell  it.  That  cited  above  (Rev.  Code,  ch,  46,  §  40,) 
did  not  confer  such  power.  It  provided  that  "  when  part  of 
the  executors  of  any  person  making  a  will  of  lands,  to  he  sold 
by  his  executors,  die  or  refuse  to  take  upon  them  the  admin- 
tration ;  or  when  all  the  executors  die,  or  refuse  to  take  upon 
them  the  administration  ;  or  when  there  is  no  executor  named 
in  a  will  deinslng  laiida  to  be  sold,  or  to  be  sold  by  executors; 
in  every  such  case,  such   executors  as  qualify,  or  having 
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trator,  witli  the  will  an- 
8  to  executors,  this  pro- 
II  directs  land  to  be  sold, 
X,  or  refuse  to  take  upon 
,  ill  which  they  all  die 
linistration ;  thirdly,  in 

the  exeeulors  to  sell  the 
Df  these  classes  embraces 
,  tlie  will  did  not  direct 
and,  if  one  or  more  bad 
ve  done  so,  for  reasons 

statute  was  to  provide 

in  cases  where  the  will 
irt  or  all  of  them  would 
1  of  the  power  conferred 

or  executors  were  em- 
ipointed  to  execute  the 
asence  of  tlie  executor  or 
■.harged  ivith  the  execution 
Hester  V.  Hester,  2  Ired. 
Eq,  208. 

ithorize  the  administra- 
B  a  power  the  executor 
;  he  could  execute  such 
^utor  or  executors  were 
ecutors  were  empowered 
ted  to  execute  the  power 
iferred,  that  the  Legisla- 
■  should  execute  powers 
lis  would,  in  effect,  be  to 

not  created  or  eontem- 
len  the  will  simply  di- 

the  heir,  and  the  legal 
!  the  power,  if  need  be, 
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under  the  superintendence  and  direction  of  the  proper  Court. 
Foiter  v.  Oraige,  sti}>ra. 

It  is  suggested  that  one  clause  of  the  statute  recited  above, 
declares,  in  terms,  that  "where  there  is  no  executor  named 
in  a  will  devising  lands  to  be  sold,  or  to  be  sold  by  execu- 
tors," the  administrator  shall  execute  the  power.  In  view  of 
the  connection  of  this  clause,  the  inconvenience  and  evil  to 
be  remedied — its  extent  and  nature,  and  the  clear  purpose 
of  the  statute,  the  fair  and  reasonable  interpretation  of  it  is, 
that  it  is,  to  some  extent,  elliptical,  and  that,  in  effect,  it 
should  be  taken  as  if  it  read,  in  terms,  thus :  "  Or  when  there 
is  no  executor  named  in  a  will  devising  lands  to  be  sold  (6y 
Ike  executor),  or  to  be  sold  by  executors."  If  this  is  not  the 
correct  interpretation,  then  the  case,  where  land  was  devised 
to  be  sold  by  the  executor,  and  none  was  appointed,  was  not 
provided  for,  while  the  other  cases  were  provided  for 
with  care  and  precision.  If  the  purpose  of  the  stat- 
ute was  to  give  the  administrator  authority  in  all  cases 
to  execute  the  powers  of  wills  directing  lauds  to  be  sold,  in 
which  no  executor  was  named,  then  wherefore  were  the 
words,  "  or  to  be  sold  by  executors,"  used  at  all  in  the  clause 
just  mentioned?  Were  these  words  inapt,  pointless,  mere 
surplusage,  and  intended  to  serve  no  purpose?  This  is  not 
at  all  probable. 

In  adverting  to  the  statute  under  consideration  in  Vaughn 
V.  Farmer,  90  N.  C,  607,  the  Chief  Justice  said :  "  It  is  true  the 
amendment  confers  the  power  when  no  executor  is  named 
in  a  will  devising  lands  lo  be  sold,  or  to  be  sold  by  execuiora; 
but  a  larger  operation  given  to  these  words  than  those  used 
previously,  which  vest  the  power  in  a  part  of  the  executors, 
when  the  will  directs  land  to  be  sold  by  execiUors,  would  result 
in  the  bestowal  of  more  power  upon  the  administrator  than 
could  be  exercised  by  the  executors,  and  this  cannot  be 
deemed  the  meaning  of  the  law."  The  like  view  was  ex- 
dressed  in  Council  v.  Avefreit,^^  N.  C,  131. 


or  had  appointed  execu- 
re  executed  the  power  to 
sold,  and,  therefore,  the 
inistrators,  aim  tentamento 
!  sale  thereof  which  they 
vas  inoperative  and  void. 
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le  judgment  as  overruled 
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Affirmed. 


ON  V.  D.  T.  JOHNSON  AND 
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4.  A  truBt68,  as  againet  tboee  for  whose  benefit  the  trust  is  created,  will 
be  allowed  t«  apply  bo  much  of  the  fund  to  the  payment  of  &Ms 
and  expenses,  including  counsel  feee,  as  may  be  necessary  to  pro- 
tect it,  but  be  will  not  be  allowed  such  disbursements  against  one 
who  establishes  an  adverse  title  to  the  property. 

This  is  a  {ivii.  action  which  was  tried  before  Shi/>p,  J.,a.i 
April  Terra,  18SS.  of  Wake  Superior  Court. 

On  the  17th  (iay  of  January,  11S85,  the  plaintiff,  by  its 
agent,  one  Vick,  and  the  defendant  Johnson,  signed,  in 
duplicate,  the  paper  hereinafter  set  out  as  Exhibit  A. 

Johnson  testified,  however,  that  the  porjion  printed  in  italics 
was  erased—"  scratched  out" — in  the  copy  retained  by  him, 
and  this  was  done  with  (he  consent  of  the  plaintiff's  agent 
Upon  the  receipt  by  plaintiff,  at  its  place  of  business  in  Bal- 
timore, of  the  copy  forwarded  them  by  its  agent,  it  prepared 
and  sent  Johnson  the  paper  set  out  as  Exhibit  B,  as  a  more 
satisfactory  form  of  the  agreement.  Johnson  signed  this,  after 
erasing  the  provision  therein  similar  to  the  one  he  alleged 
had  been  eliminated  in  Exhibit  A. 

Johnson  testified  that  at  the  time  he  returned  this  last 
paper,  he  wrote  the  plaintiff  stating  his  reasons  for  refusing 
to  transfer  the  notes  and  mortgages  he  might  take  from  his 
customers  as  collaterals. 

The  plaintiff  denied  having  ever  received  such  letter. 

The  correspondence  resulting  from  the  negotiations  be- 
tween the  parties,  and  which  is  herein  set  forth,  was  admit- 
ted in  evidence  against  the  objection  of  defendant,  who  con- 
tended that  it  was  in  conHict  with  the  stipulations  in  Ex- 
hibit B,  and  that  the  promise  made  or  implied  therein  being 
without  consideration,  could  not  be  made  the  basi.s  of  a  con- 
tract. They  also  objected  to  the  admission  of  Exhibit  A,  nf 
being  too  vague,  itc. 

The  incorporation  and  organization  of  the  plaintiff  was 
admitted,  as  was  also  that  the  defendant  Johnson  received 
40  tons  of  guano  from  the  plaintiff,  under  the  contract  be- 
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Id  the  same.  He  subsequently 
It  to  the  defendanL  C.  M.  Busbee, 
proceedsofsale  to  certain  debts 
pciirs  lliat  the  defendant  Busbee 
ch  assignee,  the  sum  of  $965.54 
roceeds  derived  from  the  sale  of 
hnson  by  plaintiff,  and  sold  by 

;e,  his  Honor  charged  the  jury 
y  believe  the  testimony  in  this 
e  plaintiff  is  entitled  to  recover 
ee  to  be  a  trustee  for  the  benefit 
<  the  defendants  excepted. 
ibmitted  to  thejury,  viz. :  "  Does 
,  hold  the  fund  arising  from  the 
d  in  the  complaint,  in  trust  for 
■  verdict,  answered,  "  Yes." 

BIT  "  A." 

)M,  N.  C,  January  17th,  1885. 
Mr.  D.  T.  Johnson,  of  Raleigh, 
of  fertilizers,  on  terms  and  con- 
_...  tons  of  Baker's  Standard 
m  lbs.  Delivered  at  Raleigh, 
s   much  additional   as  may   be 

I  goods  free  on  board  at  Raleigh, 
lent  to  be  made  by  note,  payable 
)er  15th,  '85,  at  Baltimore. 

'■  if  possible,  agrees  to  deliver  to  us 
hasers  to  whom  sates  of  these  goods 
'  the  gross  amount  of  the  sales  of 
coUateral  security  for  payment  of 
of  the  above  mentioned  goods  as 
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viellas  the  proceeds  therefrom  are  to  be  held  in  trust  by 

,  for  the  payment  of ,  notes  to  vs.    And 

ali  proceeds  of  said  goods  as  collected  mvst  first  be  applied  lo  tie 
payment  of notes  due  iw,  wlietlier  the  same  have  ma- 
tured or  not. 

He  is  to  pay  for  all  goods  shipped  on  his  orders  to  amount 
mentioned  in  contract,  and  we  lo  be  at  no  expetise  whatever 
after  delivery  of  goods  as  agreed. 

The  collaterals  will  be  returned  in  time  for  collections.  In 
sending  the  same  to  the  Company,  place  nomiQal  value  of 
$25  on  each  package.  This  contract  subject  to  suspension 
by  fire  or  unavoidable  accident  at  seller's  works,  or  storage 
warehouses. 

The  above  contract  subject  to  approval  of  home  office. 

(Signed  in  duplicate.) 

Chemical  Co.  of  Canton, 
Per  S.  W.  Vick,  Agent. 

I  accept  the  terms  and  conditions  of  above  contract. 

D,  T.  Johnson. 

Exhibit  "  B." 

Baltimore,  January  17th,  1885. 

We  have  this  day  sold  to  Mr.  D.  T.  Johnson,  of  Raleigh, 
N.  C,  the  following  brands  of  fertilizers,  on  terms  and  con- 
ditions named  below,  viz :  10  tons  of  "  Baker's  Standard 
Guano,  at  $29.50  per  ton,  2,000  lbs.,  or  as  much  additional 
as  may  be  mutually  satisfactory. 

We  will  deliver  the  above  goods  free  on  board  at  Raleigh, 
N.  C,  in  bags.  Settlement  to  be  made  by  notes,  payable 
November  15th  and  December  15th,  1885,  at  Franklin  Bank, 
of  Baltimore. 

D.  T.  Johnson  to  pay  for  all  goods  shipped  on  his  orders  to 
amount  mentioned  in  contract,  and  we  to  be  at  no  expense 
whatever  after  delivery  of  goods  as  agreed. 
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le  returned  in  time  for  collection.  In 
)mpany,  place  nominal  value  of  $25 

.  to  suspension  by  fire  or  unavoidable 
rks  or  storage  warehouses, 
ract,  no  agreement  or  provision  out- 
in  the  contract  is  recognized  or  con- 
tter  of  arrangement  signed  in  wriliog. 
lubject  to  approval  of  home  office. 

Chemical  Co.  op  Canton, 

C.  G.  Helm. 

i(i  conditions  of  above  contract. 

D.  T.  Johnson. 

EIIBIT  "C,  No.  1," 

.ALEiGH,  N.  C,  January  19th,  1885, 

Uon : 

;ned  a  contract  with  your  Mr.  Vick, 

have  ere  this,  which,  if  aatiafactory, 

urn. 

is  in  the  sending  of  notes  to  you.     I 

II,  only  some  I  sell  on  open  account 

n  willing  to  send  what  I  have.     I  do 

a  small   quantity.     Hoping  to  hear 

respectfully  yours, 

D.  T.  Johnson. 

Baltimore,  January  21st,  1885. 
.leigh.  N.  C: 

B  your  favor  of  IDth  inst.,  and  note 
e  contract  made  with  our  Mr.  Vick, 
satisfactory  to  us  if  you  would  sign 
contract  we  sent  you  for  ten  tona  of 
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"  Baker's  Standard  Guano."    In  regard  to  the  notes,  you  can 
send  us  what  you  take,  and  assign  us  a  list  of  the  open 
accounts  which  will  be  satisfactory  to  us.     Yours  truly. 
Chemical  Co.  of  Canton. 
K. 

RAi.EKiH,  N.  C,  January  26th,  1885. 
Chemical  Company  of  Canton  : 

Yours  in  regard  to  contract  to  hand.  We  will  try  and 
carry  out  the  spirit  and  letter  of  contract — do  not  expect  to 
make  large  sales,  but  will  do  what  we  can  with  parties  who 
we  consider  entirely  safe. 

The  balance  due  by  D.  T.  J.  &  Co.,  will  be  paid  on  or 
about  the  l">th  of  February.  We  have  granted  an  indul- 
gence on  some  paper  duo,  until  that  time;  the  weather  has 
been  so  bad,  business  h&s  been  at  a  stand  still.  It  seems  to 
be  clearing  up  now.     Youra,  D.  T.  Johnson. 

Baltimore,  January  28th,  1885. 
Mr.  D.  T.  Joknsoti.  Raleigh,  N.  C.  : 

Dear  Sir:  We  note  your  favor  of  the  26th  inst.  You 
may  not  fully  have  considered  our  last  letter  to  you.  What 
we  requested  was  that  you  sign  and  return  to  us  the  con- 
tract that  we  sent  to  you  from  this  office — we  would  then 
send  back  to  you  the  one  you  gave  Mr,  Vick.  The  contract 
we  sent  you  is  for  ten  tons,  or  as  much  more  as  may  be  mu- 
tually satisfactory,  while  Mr.  Vick's  is  for  no  quantity  at  all, 
and  virtually  no  contract.  Your  compliance  will  oblige. 
Yours  respectfully,  Chemral  Co.  of  Canton, 
A. 

Baltimore,  February,  2d,  1885. 
Mr.  B.  T.  Johnson,  Raleigh,  N.  G.  : 

Dear  Sir:  Your  contract  properly  signed  is  to  hand. 
There  is  one  thing  about  it  we  can't  agree  to,  you  have 
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I  out  that  portion  which  says  you  are  to  give  farraers' 
18  collaterals.  The  contract  you  made  with  Mr.  Vick 
so  last  year's,  called  for  collaterals ;  so  we  have  crossed 
lur  scratches  and  expect  you  to  send  what  farmers' 
rou  take,  and  those  from  whom  you  take  no  notes  we 
ant  a  list  of.  Your  car  will  be  shipped  to-morrow. 
Yours  truly. 

Chemical  Co.  of  Canton. 

Raleigh,  N.  C,  February  7th,  1885. 
uil  Co.  of  Qinton,  Baltimore: 

Ts:  Please  ship  to  Capt.  B.  M.  Collins,  Ridgeway,  N. 
nty  (20  tons)  Baker's  Standard  Guano,  and  oblige, 
D.  T.  Johnson, 
W. 

Baltimore,  February  9th,  1885. 
T.  Johnson,  Raleigh.  N.  C.  : 

R  Sir:  Your  favor  of  the  7th  to  hand.  We  have 
your  order  for  20  tons  and  we  will  give  it  our  atten- 
We  suppose  you  have  received  ours  of  the  2d,  and 
hat  we  say  about  collaterals.     Yours  truly. 

Chemical  Co.  of  Canton, 
Marsden. 

Baltimore,  February  lOtb,  1885. 
T.  Johnson,  Raleigh,  N.  C. : 

ft  Sir:  We  inclose  corrected  contract  which  agrees 
ir  mutual  understanding  of  the  same.  Please  sign  and 
to  us.  We  regret  to  trouble  you  in  this;  you  will 
ber  that  contract  signed  by  you  was  altered  by  cross- 
a  portion  of  it  Your  prompt  attention  will  oblige. 
Yours  truly. 

Chemical  Co.  of  Canton, 
W.  J.  D. 
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■        Baltimore,  February  14th,  1885. 
Memra.  D.  T.  Johnson  &  Co.,  Raleigh,  N.  C.  : 

Gentlemen  :  -As  previously  directed  by  you  we  tiave  to- 
day drawn  on  you  at  sight  for  8301.97,  the  balance  due  on 
your  note  that  matured  January  1st,  1885.  Please  protect 
same  and  oblige.  We  sent  to  you  a  few  days  since  for  your 
signature  our  contract  for  this  year  drawn  in  a  more  regular 
form  and  more  comprehensive  than  previous  one.  Would 
you  kindly  sign  and  return  it  to  us  as  requested  in  our  letter 
that  enclosed  the  same. 

Yours  respectfully, 

CHEMItAL    Co.    OF    CaNTON. 

RALEi.iH,  N.  C  February  18th,  1885. 
Chemical  Co.  of  Canton  : 

Gentlemen  : — Yours  to  hand  and  noted.  Will  honor  draft. 
We  told  your  Mr.  Vick  that  we  would  not  sign  a  contract  to 
deliver  farmers'  notes  as  collateral  for  what  we  sold,  and  gave 
as  a  reason  this:  tiiat  we  sold  a  good  deal  on  open  account 
and  did  not  take  notes,  hence,  not  having  notes,  we  could 
not  give  them  ;  told  him  and  you  that  we  would  send  you 
what  we  did  take  and  give  you  a  list  of  purchasers.  Hoping 
this  will  be  entirely  satisfactory, 

I  remain,  as  ever,  D.  T.  Johnson. 

Baltimore,  February  19th,  1885. 
Mr.  D.  T.  Johnson,  Rakigh,  N.  C.  : 

Dear  Sir  ; — Your  letter  of  the  18th  inst.  to  hand,  stating 

you  would  send  us  what  notes  you  did  take  and  give  list  of 

purchasers  of  balance.    This  is  satisfactory,  and  we  have 

attached  this  letter  to  the  contract.     Awaiting  further  favors, 

We  are  yours  truly. 

Chemical  Co.  op  Canton, 
W.  J.  D. 
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■ndered  on  the  verdict  for  the  plaintifT, 
ndant  appealed. 

noood  and  E.  R.  Stamps,  for  the  plaintiff. 
F.   H.  Busbee  and   C.  M.  Busbee,  for  the 


he  plaintiff  alleges,  in  its  complaint,  the 
et  forth  above  as  "  Exhibit  B,"  as  modi- 
iting  set  forth  above  as  "  Exhibit  C,  No. 
cause  of  action  is  founded  on  that  agree- 
■eaches  thereof  in  respects  specified.  The 

agreement  as  alleged,  and  the  evidence 
1  bore  mainly  on  the  issue  raised  by  the 
spect. 

the  admission  in  evidence  of  theoriginal 
etters,  cannot  be  sustained.     They  were 

of  the  principal  parties  themselves  to 
'cuted,  accepted,  assented  to  and  acted 
t  as  alleged.  Each  of  these  writings 
strongly  to  prove  that  the  parties  did  eo, 
Lhat  ihfy  went  to  show  how,  when  and 
le  at  last  to  assent  and  consent  to  such 
destroy   their  competency  a-s  evidence. 

"  Exhibit  A,"  was  not  acceptable  to  the 
ms  to  it  tended  to  show  that  these  were 
stitution  and  adoption  of  "  Exhibit  R," 
hibit  C,  No.  1,"  and  the  letters  went  to 
1  extent  of  the  objection  on  both  sides, 
■emoved  and  the  agreement  was  accepted 

the  defendant  Johnson  was  not  in  any 
■onflict  with  that  produced  by  the  plain- 
!,  it  was  substantially  in  harmony  with 
)  his  objection  to  "  Exhibit  B,"  and  other 


IN  THE  SUPREME  COURT. 


Chemical  Co.  v.  Johnson. 


evidence — the  correspondence — showed  that  his  objection 
was  removed,  and  he  expressed  his  willingness  to  do  as  he 
said  in  "  Exhibit  C,  No.  1,"  he  would  do. 

There  was  no  material  conflict  in  the  evidence.  Accept- 
ing it  all  as  true,  the  agreement  was  as  alleged  in  the  com- 
plaint, and  in  all  material  respects  as  alleged  it  had  beeo 
interpreted  and  its  meaning  and  effect  settled  by  this  Court 
in  Chemical  Co.  v.  Jokmon,  98  N.  C,  123. 

The  issue  submitted  to  the  jury  was  very  general  in  ite 
bearing  upon  the  pleadings,  and  scarcely  a  proper  one ;  but 
as  there  was  no  objection  to  it,  it  must  be  taken  that  it  was 
submitted  by  consent  of  the  parties;  they  were  content  to 
reach  the  merits  of  the  matters  of  fact  at  issue  tiirough  and 
by  it,  and  they  must  be  concluded  by  the  verdict. 

The  instruction  of  the  Court  to  the  jury  was  very  broad 
and  comprehensive,  but  it  does  not  appear  to  be  erroneoua 
Taking  the  evidence  altogether  as  true,  the  verdict  was  a 
proper  one.  It  was  not  such  in  its  bearings  upon  the  issue 
as  required  that  it  be  presented  to  the  jury  in  various  con- 
flicting views  of  it;  it  was  in  substance  consistent  and  har- 
monious, and  fit  to  be  considered  and  taken  altogether  as 
true  or  false. 

The  exception  to  the  instruction  is  very  indefinite — quite  as 
broad  as  the  instruction,  and  comprehensive  as  the  issu& 
No  particular  error  is  assigned.  It  is  questionable  whether 
or  not  it  could  be  considered.  Judgment  affirmed. 

PLAIXTIPF's   Ari'EAI.. 

The  Court  in  its  judgment  allowed  the  appellee,  Busbee, 
certain  commissions  for  selling  the  guano  to  which  there  was 
no  objection,  and  also,  "  the  sum  of  one  hundred  dollars  to 
pay  counsel  fees,"  to  be  paid  out  of  the  fund  mentioned. 
To  this  allowance  the  plaintiffs  excepted  and  appealed. 

This  Court  decided  in  Chemical  Co.  v.  Johnson,  98  N.  C,  123, 
that  the  plainti^sold  the  guano  mentioned  to  the  defendant 
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t  the  latter  would  sell  it 
to  the  payment  of  his 
le  plaintitf,  coming  due 
purchase  money  thereof, 
ithority  to  sell  the  guano 
he  purposes  specified  in 
I  so  neither  the  guano 
became  affected  by  the 
;hey  become  part  of  the 
9  trustee;  but  they  were 
e  plaintiff's  notes  mea- 

e  appellee  trustee  should 
9  with  the  guano.  On 
ence  with  and  claim  to 
ire  it  applied  to  the  pay- 

The  appellee  denied  its 

this  action  to  assert  its 
in  good  faith,  not  at  the 
but  against  its  will,  and 
r  Johnson  whose  debts 
he  deed  of  trust,  and  to 
recovery.    The  counsel 

were  employed  for  that 
the  benefit  or  advantage 
thus  required  to  pay  the 
i  right  and  its  action? 
the  trustee  to  resist  the 
1  doing  so  to  be  allowed 
This  may  be  granted,  but 

of  the  plaintiff,  whose 
■  at  the  cost  of  the  cred- 
■ust  fund  out  of  which 
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The  appellee  in  good  faiih,  under  a  misapprehension  of 
his  right  to  do  so,  sold  the  guano,  and  had  in  hand  the  pro- 
ceeds of  the  sale.  For  his  services  in  selling  it,  he  was  allowed 
compensation,  and  the  plainlilf  did  not  object,  upon  the  just 
ground,  no  doubt,  that  it  ought  to  jiay  for  such  services  as  it 
had  the  benefit  of,  but  such  proceeds  of  sale  were  no  part  of 
the  trust  fund,  nor  were  they  affected  by  the  trust  the  appel- 
lee was  charged  with  by  the  deed,  certainly,  as  they  were 
insufficient  to  pay  the  claims  of  the  plaintiff. 

We  cannot  hesitate  to  decide  that  the  allowance  com- 
plained of  was  unwarranted,  and  the  judgment  must,  as  to 
it,  be  reversed. 

It  is  further  assigned  ns  error,  that  the  Court  directed  the 
trustee  to  pay  his  part  of  the  costs  of  this  action  out  of  the 
fund  in  his  bands  referred  to  above.  We  do  not  so  under- 
stand the  judgment:  it  directs  such  Costs  to  be  paid  out  of 
any  funds  in  his  hands  as  trustee  of  the  deed  of  trnsL 
Otherwise,  there  would  be  error.  Tlie  appellee  is  not  a  trus- 
tee of  an  express  trust  as  to  the  plaintifT  in  this  action,  and 
i9  not  entitled,  as  against  him,  to  the  benefit  of  the  statute 
{The  Code,  §  535). 
•    There  is  error.  Error. 


JNO.  P.  SPENCE  and  GEO.  W.  ROSS  v.  JOHN  B.  SMITH  and  WM. 
E.  8SIITH. 

■  Contract — Assignment — Purchaser. 

S.  and  M.  entered  into  a  contract  whereby  the  latter  sold  and  conveyed 
to  the  former  lh«  right  to  make  and  vend  a  patented  article 
within  certain  prescribed  lerrilory,  with  a  provision  that  if  S., 
after  using  due  diligence  failed  to  realize  tlier^from  a  certain  sum 
by  the  time  the  notes  given  for  the  purcbase  money  became  due. 
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contract  eboiild  be  void,  and  thereupon  S.  executed  the  notee, 
:h,  before  maturity.  M.  aeelgned  to  the  plaintilTs  without  en- 
emeot:  Held,  that  the  assignees  toolc  the  notes  subject  to  the 
tract,  and  all  equities  arising  therefrom. 

1  a  CIVIL  ACTIOS,  which  was  tried  before  Coniior,  J., 
J  Term,  1886,  of  GriLioRD  Superior  Court. 
;fendants  executed  to  W.  H.  McDHniel  their  two 
Dnds,  each  for  $0"),  dated  the  10th  day  of  August, 
le  of  them  to  come  due  nine  months,  and  the  other 
lonths  from  the  date  thereof.  The  plaintiffs  became 
ers  of  these  bonds  without  endorsement  thereof, 
re  executed  in  conneclion  with  and  as  part  of  an 
it  in  writing  under  seat,  between  the  said  McDaniel 
defendant,  John  B.  Smith,  (ihe  other  defendant  was 

the  bonds)  wliereby  the  said  Smith  purch»sed  a 
ht  bee  hive,  and  agreed  to  make  and  sell  such  bee 
lin  a  specified  territory,  and,  among  other  things, 
js  mutually  covenanted  as  follows:  "And  itisagreed 

party  of  the  second  part  (the  defendant,  John  B. 
!  lo  use  due  diligence  in  the  manufacture  and  sale 
ee  hive,  with  the  right  of  use  for  the  same,  and  the 
)r  the  same,  and  on  failure  to  make  one  hundred 
(ty-five  dollars  by  the  sale  of  said  patent  by  the 
I  notes  beci'me  due  this  contract  is  null  and  void, 
deed  of  said  territory,  witb  all  other  papers,  with 

been  made  by  selling  said  patent,  are  to  be  deliv- 
le  party  of  the  first  part,  and  said  notes  or  one  hun- 
ninety-five  dollars  in  cash  shall  be  delivered  to 
■  of  the  second  part." 

ction  was  begun  by  the  plaintiff'  in  the  court  of  a 
■f  the  Peace  to  recover  from  the  defendant  the 
lieged  to  be  due  upon  the  two  single  bonds  above 
•d.  In  the  Superior  Court  formal  pleadings  were 
he  defendants  in  their  answer,  admitted  the  execu- 
he  bonds;  alleged  the  agreement  mentioned;  that 
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■the  defeudant  John,  had  in  all  things  on  his  part  faithfullj 
observed  and  performed  its  provision  and  requirements 
that  he  had  made  diligent  effort  to  sell  the  patent  right 
&c.,  &c.,  and  the  said  McDaniel  and  the  plaintiffs,  hii 
assignees,  had  not,  &c.,&e. 

The  issue,  of  which  the  fallowing  is  a  copy,  was  submittet 
to  the  jury,  to  which  they  responded  as  indicated  at  the  ent 
thereof:  "Did  the  defeudant  use  due  diligence,  under  thi 
contract,  in  the  manufacture  und  sale  of  the  bee  hives  ant 
the  patent  therefor?"    Answer.     Yes. 

To  sustain  the  issue  the  defendants  introduced  the  defeo 
dant,  John  B.  Smith,  as  a  witness  on  his  own  behalf,  wbi 
testiBed  as  follows: 

"  I  signed  the  notes ;  this  contract  was  made  at  the  time  tbi 
notes  were  given  as  a  part  of  this  contract;  the  members o 
the  firm  of  McDaniel  &  Co.  were  all  present,  and  Cartland 
«ne  of  the  firm,  and  the  secretary,  signed  the  contract  ii 
their  presence. 

"I  did  not  go  to  Amherst  County,  Vii^inia.  I  did  no 
go  because  McDaniel  told  me  I  need  not  go,  I  went  U 
Rockingliara  County  and  Guilford  and  tried  to  sell.  Thesi 
counties  had  not  been  sold.  He  (McDaniel)  said  to  sell  ii 
territory  that  was  not  sold,  and  if  I  could  not  make  th 
money  to  return  the  papers.  It  was  about  one  and  a  hal 
or  two  months  after  the  contract  before  I  came  here  to  com 
mence  work.  I  went  to  Rockingham  County  and  was  ther 
a  week,  and  I  made  no  sales.  I  told  Mr.  McDaniel  that 
could  not  sell,  and  he  said  go  and  try  again.  I  went,  anc 
when  I  came  back  he  was  gone.  I  have  not  seen  him  since 
I  saw  Cartland  ;  lie  said  McDaniel  had  taken  the  notes  ol 
and  sold  them.  I  made  no  bee  hives.  I  had  three  be< 
hives.  I  had  one  in  Rockingham.  I  bought  them.  Ha( 
one  at  my  father's;  one  in  the  upper  end  of  Guilford, 
took  one  with  me  to  Rockingham.  I  brought  it  back, 
carried  it  to  Reidsville  and  other  places  to  show." 
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Smith  testified  that  he  signed  the  notes  as  surety  for 
md  was  present  when  the  contract  was  signed.  JohD 
1  went  from  home  and  was  gone,  as  he  snid,  for  the^ 
of  selling  the  hives  and  patent, 
iregoing  testimony  of  John  B.  Smith  and  William 
I,  and  the  contract  attached  to  the  answer  signed  by 
es,  was  all  the  evidence  offered,  the  plaintiffs  having 
lO  evidence  except  the  notes  themselves. 
iGFs,  by  way  of  demurrer  to  the  evidence,  insisted 
ng  all  the  evidence  offered  and  put  io  by  the  defen- 
be  true,  and  plaintiffs  admitted  that  it  was  all  true, 
matter  of  law  the  defendants  bad  not  used  due  dili- 
the  manufucture  and  sale  of  the  Bee  Hives  and  in 
of  the  patent,  and  that  his  Honor  should  so  instruct 
and  direct  them  to  return  their  verdict  in  the  nega- 
le  issue. 

lis  Honor  refused,  and  plaintiffs  excepted, 
onor  then  instructed  the  jury  that  it  was  for  them- 
:  from  all  the  evidence  and  facts  in  the  case  whether 
idant  had  used  due  diligence.     Plaintiffs  excepted." 
lent  was  given  for  defendant,  and  plaintiffs  appealed. 

W.    Whilaker  {Sir.  L.  M.Scott,  filed  a  brief),  for  the 

insel  for  the  defendant. 

:mon,  J.,  (after  stating  the  case).  The  plain' iffs  took 
s  sued  upon  without  endorsement  before  they  ma- 
id hence  they  hold  them  subject  to  the  rights  of  the 
its,  under  the  agreement  mentioned,  on  which  they 
I  such  equities  as  they  may  have  in  respect  to  the- 

aintiffa  having  on  the  trial  admitted  the  evidence 
3,  it  may  be  granted  that  the  Court  should  have  in- 
the  jury  that  the  principal  defendant  had  or  had 
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not  exercised  "due  diligence  in  the  manufacture  and  sale 
of  bee  hives,"  &c.,  accordingly  as  it  may  have  been  of 
opinion  one  way  or  the  other,  but  any  error  in  this  respect 
was  cured  by  the  verdict  of  the  jury  to  the  effect,  that  he 
had  exercised  such  diligence.  Fairly  interpreting  the  evi- 
dence, this  defendant  was  reasonably,  and  therefore  duly,dih- 
gent.  He  prepared  himself  with  three  specimen  bee  hives 
for  exhibition  in  his  efforts  to  make  sales.  He  made  such 
efforts  in  two  counties.  In  one  of  these  counties  he  did  so 
for  the  time  of  a  week — had  with  him  a  specireien  hive — 
exhibited  it  at  several  places — failed  to  make  sales  at  ail, 
and  reportetl  this  fact  to  McDaniel,  who  instructed  him  to 
"try  Hgain."  He  did  so  without  success,  and  when  he  re- 
turned McDaniel  "was  gone,"  and  he  learned  from  one  of 
hia  firm  that  "  he  had  taken  the  notes  off  and  sold  them," 
We  think  that  such  effort  to  mak<>  sales,  accompanied  with 
such  discouragement,  was  due  diligence  as  contemplated  by 
the  agreement.  It  would  have  been  worse  than  idle  for  the 
defendant  to  manufacture  "bee  hives"  when  he  could  not 
sell  them.  Surely  he  was  not  expected  to  make  fruitless 
efforts  indefinitely.     Speace  v.  Ctapp,  95  N.  C,  545. 

The  evidence  showed  that  active,  diligent  effort  was  made 
by  the  defendant.  If  the  appellants  intended  to  insist,as  it 
seems  they  did,  that  the  detail  of  such  effort  would  show  the 
contrary,  then  they  should  have  cross-examined  the  defend- 
ant when  he  was  examined  on  the  trial  in  his  own  behalf, 
and  they  might  have  produced  other  evidence  to  the  con- 
trary, if  they  could. 

Taking  the  evidence  as  produced,  and  the  just  inferences 
that  might  justly  be  made  from  it,  there  was  due  diligence. 
Judgment  affirmed. 
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GRAY  WASHINGTON  v.  RALEIGH  &  GASTON  RAILROAD 

COMPANY. 

Common  Carrier — Negligence — Agency — Contract. 

1.  A  common  carrier  who  enters  into  a  special  contract  to  transport 
pasaengers  or  freight  to  a  point  beyond  its  own  line  which  can  only 
be  reached  by  another  line,  thereby  constitutes  the  latter  its  agent 
in  the  performance  of  the  contract,  and  will  be  held  liable  for  any 
damages  resnlting  from  the  negligence  of  such  agent. 

1  Where,  for  the  purposes  of  facilitating  transportation,  connecting 
lines  of  common  carriers  enter  into  a  general  arrangement 
whereby  they  mutually  become  forwarding  agents,  the  liability 
of  the  several  carriers  for  damages  resulting  from  negligence  is 
confined  to  such  as  may  occur  by  the  conduct  of  its  own  agents 
or  servants  on  its  own  line. 

This  is  a  civil  action,  which  was  tried  before  Shipp^  J., 
at  Spring  Term,  1888,  of  Wake  Superior  Court. 

On  an  application  to  an  authorized  agent  of  the  defend- 
ant company  by  C.  W.  Hoover,  in  behalf  and  by  authority 
of  the  members  of  a  colored  Fire  Association,  known  as  the 
Bucket  and  Ladder  Company  of  the  City  of  Raleigh,  to  en- 
gage an  excursion  train  to  run  from  said  city  to  the  town  of 
Warrentou  and  return,  the  following  answer  was  received 
bearing  date  May  25,  1887 : 

"  C.  W.  Hoover,  Esq.,  Box  329,  Raleigh,  K  C  : 

"DeabSir:  In  response  to  your  favor  of  various  dates, 
1887,  we  will  charter  you  three  passenger  coaches  and  one 
^8g8ge  car  to  run  by  special  train,  to  run  between  Raleigh 
and  Warrenton,  leaving  Raleigh  on  the  13th  day  of  June, 
1887,  returning  leave  Warrenton  on  the  13th  day  of  June, 
1887,  for  $200  (two  hundred  dollars),  to  be  paid,  $30  on  or 
before  May  25th,  1887,  and  $170  June  13th,  1887,  before 
departure  of  train  from  Raleigh.     The  conditions  on  which 
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this  charter  is  made  are  as  follows :  No  greater  number 
than  sixty  people  are  to  go  in  any  one  car,  nor  will  you  be 
permitted  to  sell  tickets  at  any  point  except  Raleigh,  said 
sales  to  be  good  only  on  your  excursion  ;  nor  will  you  be 
permitted  to  sell  any  ticket  on  your  return  trip.  Excursion- 
ist* must  return  by  same  train  or  car  in  which  they  are  car- 
ried, otherwise  full  fare  will  be  charged.  If  special  train  ia 
run  the  railroad  company  does  not  agree  to  adhere  to  any 
special  schedule  unless  notice  is  given  when  this  contract  is 
signed  in  time  to  enable  proper  schedule  to  be  prepared; 
nor  will  this  company  be  held  responsible  for  the  baggage 
of  your  passengers.  Upon  return  of  this  letter  with  your 
signature  accepting  conditions  as  above,  accompanied  by 
$30  forfeit  (as  a  guarantee  that  you  will  carry  out  your  part 
of  this  agreement),  arrangements  will  be  completed  as  noted. 
*  F,  W.  Clark, 
"  General  Passenger  Agent. 

"  I  accept  the  above  conditions  and  enclose  $30. 

"C.  W.  Hoover." 

"  If  convenient  to  furnish  additional  coaches,  charge  will 
be  $26  each,  to  be  paid  before  departure  of  train  from  Raleigh. 
"  F.  W.  C. 


"  Received  the  $30  forfeit  as  herein  mentioned. 

"  F.  W.  C. 


"May  25th,  1887.  J.  B.  M.artin, 

"  AudUor." 

The  defendant  railroad  does  not  run  to  Warrenton,  bat 
connects  at  one  of  its  stations  nearest  to  the  town  with  an 
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mdcpendent  line,  known  as  the  Warrenton  Railroad,  which 
nins  thereto  over  a  track  of.  three  miles  in  length. 

During  the  pendency  6f  the  negotiations  for  the  excur- 
sion, and  previous  to  the  day  of  its  departure,  a  correspond- 
ence took  place  between  the  agents  of  these  companies 
which,  and  the  result  arrived  at  as  seen  therein,  were  as  fol- 
lows: 

"Raleigh,  N.  C,  May  11,  1887. 
0.  P.  Shelly  Warren  Plains: 

We  wish  to  contract  for  an  excursion,  Raleigh  to  Warren- 
ton. Will  the  management  of  your  road  accept  J5  for 
engine  and  $5  per  coach  for  train  passing  over « Warren  ton 
Railroad  from  Warren  Plains  to  Warrenton  and  return? 

F.  W.  Clark." 

"  Wareen  Plains,  N.  C,  May  19,  1887. 

ToF.  W.  Clark: 

President  of  Warrenton  Road  accepts  your  terms  of  $5 
per  car,  but  directs  me  to  say  that  our  engine  can  haul  only 
three  passenger  coaches  at  once,  hence  would  like  for  you  to 
send  your  engine  through  to  Warrenton. 

O.  P.  Shell." 

"  Raleigh,  N.  C,  June  7,  1887. 
W.  J,  White,  Warrenton  Railroad,  Warrenton,  N.  C. 

Dear  Sir  : — Referring  to  my  telegraphic  correspondence 
of  May  19  and  24  with  Mr.  Shell,  of  your  road,  I  presume 
Mr.  Shell  conferred  with  you  in  regard  to  the  excursion  dis- 
cn^ed.  We  have  arranged  with  the  colored  fire  company, 
of  Raleigh,  to  run  an  excursion  train,  consisting  of  three 
{wissenger  coaches  and  one  baggage  car,  Raleigh  to  Warren- 
ton and  return,  on  June  13th  next.  These  parties  also  have 
an  option  on  four  coaches  in  addition  to  the  above-mentioned, 
101—16 
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and  the  train  may  consist  of  from  four  to  eigtit  coaches.  It 
baa  been  arranged  by  the  SJujjeriiitendent  of  the  R.  &  G.  road 
to  handle  (his  train  unly  between  Raleigh  and  Warren 
Plains,  since  it  is  deemed  unsafe  for  our  engine  to  go  over 
your  road.  In  making  this  charter  we  have  been  governed 
by  the  telegram  from  Mr.  Shell  under  date  of  May  19,  and 
will  report  collections  to  you  at  the  rate  of  $5  [ler  car  for  such 
number  of  coaches  as  may  constitute  the  excursion  train. 
This  amount  to  cover  the  transportation  of  not  more  than 
sixty  persons  to  the  car,  tivo  persons  under  twelve  to  be  con- 
sidered as  one.  Capt.  Smith  will  confer  with  you  in  regard 
to  the  matter  of  schedule,  and  I  ask  you  that  you  advise  me 
that  the  necessary  arrangements  will  be  made  for  the  hand- 
ling of  this  train  between  Warren  Plains  and  Warrenton. 
Yours  truly, 

F.  VV.  Clark,  G.  P.  A!' 

"Wabrenton,  N.  C„  June  8,  1887. 
F.  W.  Clark,  G.  P.  A..  Raleigh,  N.  C. 

Dear  Sir  : — Your  favor  of  the  7th  is  received  to-day.  Mr. 
Shell  conferred  with  me  relative  to  the  intended  excursion, 
and  I  now  confirm  his  telegrams  to  you.  We  can  haul  three 
coaches  at  a  time,  but  as  our  road  is  only  three  miles  long, 
we  can  soon  put  them  here  and  back  to  Warren  Plains. 
Yours  truly,  Wm.  J.  White, 

P^eaidmt  W.  R.  R." 

"  R.  &  G.  K.  R.  Special  Time  Table 
To  be  run  between  Raleigh  and  Warren  Plains,  June  13, 
1887,  to  take  effect  Monday,  June  13,  1887 :    7: 45  a.  ni." 

The  plaintifl*,  under  these  conditions,  became  a  passenger 
•CO  the  excursion  train,  and  while  in  a  coach  on  the  tra-k  of 
the  Warrenton  Railway  suffered  the  injury,  for  the  redressof 
-which  he  brings  this  action  against  the  defendant,  caused. 
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as  he  alleges  and  as  the  jury  find,  by  mismanagement  and 
negligence  of  the  officers  and  servants  of  that  company,  with- 
out that  concurring  negligence  on  the  part  of  the  plaintiflF 
which  would  exonerate  it  from  liability  therefor.  The  con- 
troversy is  as  to  the  responsibility  of  the  defendant  company, 
under  these  arrangements,  for  the  misconduct  (and  conse- 
quent damage)  of  the  officers  and  agents  of  the  short  connect- 
ing line,  and  the  instructions  asked  for  the  defendant  all 
proceed  upon  the  idea  of  a  sole  responsibility  resting  upon 
the  latter.  The  instructions  asked  and  refused,  in  substance 
and  condensed  in  form,  are  these : 

1.  If  the  companies  are  separate  and  independent  corpora- 
tions, the  disaster  having  occurred  on  the  Warrenton  Rail- 
road, managed  by  its  officers,  the  first  issue,  "  was  the  plain- 
tiff injured  by  the  default  and  negligence  of  the  defendant?" 
should  be  answered  by  the  jury,  "  No." 

3.  That  there  is  no  evidence  of  negligence  on  the  part  of 
the  defendant's  employees,  or  of  any  injury  resulting  there- 
from. 

4.  If  the  contract  was,  that  the  defendant  should  run  the 
train  to  Warrenton,  it  did  not  impose  on  it  a  liability  for  the 
negligence  of  the  connecting  company. 

5.  There  is  a  fatal  variance  between  the  allegations  in  the 
complaint  and  the  facts  in  proof. 

8.  One  company  can  only  become  responsible  for  the  de- 
faults of  another  by  express  agreement,  and  the  issuing  of  a 
ticket  securing  a  pas  age  over  another  line  is  not  evidence  of 
such  agreement,  and  none  has  been  offered. 

9.  If  the  injury  was  suffered  on  the  Warrenton  Railroad, 
the  jury  must  say  to  the  first  issue,  "  No." 

*  3|c  *  3|c  4e  4(  9|e 

14.  It  is  the  duty  of  the  railroad  company  to  exercise  the 
highest  degree  of  care  in  providing  for  the  safety  of  passen- 
gers over  its  own  track,  yet  this  duty  terminates  when  they 
are  delivered  to  an  independent  connecting  line,  and  there 
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is  no  evidence  that  defendant's  employees  had  any  right  to 
look  after  or  run  the  train  on  the  Warren  ton  rond. 

17.  There  is  no  evidence  of  defendant's  culpability,  and  if 
held  to  be  culpable  in  law,  the  damages  recoverable  are  only 
for  a  breach  of  the  contract  to  convey  the  plaintiflF  to  War- 
renton,  and  no  damages  have  been  shown. 

20.  If  the  plaintiff  bought  his  ticket  from  Hoover  or  from 
the  Fire  Company,  the  plaintiff  must  look  to  him  for  com- 
pensation, and  not  to  defendant. 

It  was  in  evidence  that  the  passengers  were  all  safely  con- 
veyed to  Warren  Plains  station,  and  there  it  became  neces- 
sary to  divide  the  tram  and  carry  the  coaches  in  separate 
sections  to  Warrenton ;  that  while  the  first  section  was  at 
Warrenton,  stationary,  the  second  section  came  at  a  speed 
of  twenty-five  or  thirty  miles  an  hour,  and  there  being  no 
air  brakes  on  it,  nor  brakemen  sufficient  to  arrest  its  rapid 
motion,  it  came  in  violent  collision  with  the  first,  both  being 
smashed  and  the  plaintiff  was  injured. 

The  testimony  was  conflicting  as  to  the  condition  of  the 
plaintiff  from  drinking,  and  whether  he  was  in  any  default 
or  wanting  in  self  care  by  which  the  injury  could  have  been 
averted. 

The  instructions  asked  for  the  defendant  and  given  are 
substantially  as  follows: 

1.  The  defendant's  giving  authority  to  Hoover  to  sell  the 
plaintiff  a  ticket  for  carriage  to  Warrenton  and  back  does 
not  constitute  a  contract  with  the  plaintiff  that  defendant 
would  be  responsible  for  the  negligence  of  the  other  com- 
pany. 

6.  If  defendant's  agent  told  Hoover  his  company  could 
not  carry  the  excursion  farther  than  to  Warren  Plains,  and  at 
Hoover's  request  the  agent  made  a  contract  with  the  Warren- 
ton company  for  the  additional  transportation,  the  issue  of 
negligence  must  be  found  in  favor  of  the  defendant. 
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7.  If  the  understanding  with  Hoover  was  that  defendant 
shoald  manage  the  train  on  its  road,  and  the  other  company 
manage  it  after  passing  upon  its  track,  and  thus  complete 
the  carriage  to  the  terminus  agreed  on,  the  defendant  is  not 
liable. 

15.  While  Shell  may  be  an  agent  of  the  defendant  at  that 
station,  to  receive  freight  and  issue  tickets,  he  might  also 
exercise  an  agency  for  the  other  company,  and  his  acts  in 
the  latter  capacity  would  not  be  binding  on  the  defendant, 
and  there  is  no  evidence  that,  in  what  he  did  in  respect  to 
the  excursion  train,  in  entering  upon  and  passing  over  the 
Warreuton  track,  he  was  acting  for  the  defendant 

21.  If  any  one  warned  the  plaintiff  of  his  danger,  and 
advised  him  to  go  into  the  other  coach,  where,  if  he  had  been* 
he  would  have  avoided  injury,  then  he  did  contribute  to  his 
own  injury. 

The  Court  further  charged,  that  if  the  jury  shall  believe 
from  the  evidence  that  C.  W.  Hoover,  acting  for  the  said 
Fire  Company,  contracted  with  the  defendant  for  the  excur- 
sion train  to  run  from  Raleigh  to  the  town  of  Warrenton 
and  return,  and  that  the  defendant  made  a  special  contract 
with  the  Warrenton  Road  to  take  the  excursion  train  from 
Warren  Plains  to  Warrenton  and  return,  and  that  the  said 
Warrenton  Road  acted  as  the  agent  of  the  defendant  in  car- 
rying said  excursion  train  from  Warren  Plains  to  the  town 
of  Warrenton  and  return,  and  the  plaintiff  was  injured  by 
reason  of  the  negligence  of  the  said  Warrenton  Road,  then 
the  plaintiff  is  entitled  to  recover,  provided  plaintiff  did  not 
contribute  to  his  own  injury.  The  defendant  excepted  be- 
cause there  was  no  evidence  of  any  partnership  or  agency  to 
bind  the  defendant. 

There  was  a  verdict  for  plaintiff,  and  from  the  judgment 
rendered  thereon,  the  defendant  appealed. 
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31r.  Armidead  Joiies,  for  plaintiff. 

Messrs,  J.  B.  BatcheloTy  John  Deverevx,  Jr.,  and  E.  C.  Smttt, 
for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case.)  The  exceptions  are 
intende  1  to  comprehend  all  the  instructions  which,  when 
requested,  the  Court  declined  to  give,  and  such  as  were  given 
outside  of  them  without  a  specification  of  the  errors  they 
are  supposed  to  contain. 

In  our  opinion  the  charge  was  quite  as  favorable  to  the 
defendant  as  its  counsel  could  reasonably  require,  and  in  some 
particulars  more  so.  But  as  the  plaintiff,  having  secured  a 
verdict,  does  not  complain,  we  shall  not  review  them. 

The  principal  contention,  and  to  this  central  inquiry  the 
.various  matters  in  controversy  all  tend,  is  as  to  the  scope 
and  effect  of  the  contract  for  the  excursion  beyond  the  defend- 
ant's own  line,  and  its  liability  for  the  consequences  of  neg- 
ligence upon  another  connectiug  line. 

While  it  is  true  that  an  arrangement  entered  into  among 
roads,  which  by  their  union  form  a  route  between  distant 
termini  to  facilitate  transportation,  each  acting  as  forwarding 
agent  for  the  others  at  their  points  of  connection,  does  not, 
of  itself,  and  especially  when  the  common  liability  is  dis- 
claimed in  the  freight  bill  or  passenger  ticket,  render  each 
liable  for  the  default  of  the  other,  as  is  held  in  PInferv.  Rail 
road,  S9  N.  C,  314;  Weinberg  v.  Railroad,  91  N.  C,  31 ;  Anott 
V.  Railroad,  98  N.  C,  73;  it  is  not  less  well  settled  that  where 
there  is  a  special  contract  to  transport  to  a  point  beyond  the 
contracting  companies  line,  the  companies,  whose  services  are 
required  in  the  execution  of  the  contract,  become  an  agency, 
severally,  of  the  first  in  fulfilling  its  terms  and  giving  it 
effect. 

In  a  note  to  the  case  of  Queenby  v.  Vanderbilt,  quoted  from 
17  N.  Y.,  306,  in  Thompson,  Carriers  of  Passengers,  at  page 
423,  in  which  it  is  decided  that  one  of  several  connecting 
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lines  may  bind  itself  for  a  safe  transportation  over  the  other 
lines,  and  whether  such  is  the  contract  must  be  determined 
upon  the  evidence,  the  author  adverting  to  repugnant  rul- 
ings in  different  Courts,  saj's:  "The  weight  of  authority  is 
that  if  a  carrier  undertakes  to  carry  a  passenger  and  his  bag- 
gage to  a  certain  destination,  he  is  responsible  for  his  safety 
and  that  of  his  baggage  as  carrier  throughout  the  whole  dis- 
tance, whether  the  franchise  and  means  of  conveyance, 
where  the  injury  or  loss  occurs,  be  owned  or  controlled  by  him 
or  some  other  carrier,"  and  a  very  large  number  of  cases  are 
referred  to  as  so  ruling.  This  liability  is  the  legal  result  of 
a  s[)ecial  contract  to  convey  between  two  designated  points, 
and  to  provide  adequate  means  of  ronveyance  over  the 
route  between  them,  and  such,  in  our  opinion,  is  very  clearly 
the  contract  in  the  present  case,  and  so  it  seems  to  have 
been  understood  between  the  parties. 

A  single  charge  is  made  for  the  whole  trip,  and  the  train 
is  to  pass  over  both  roads  in  reaching  the  agreed  terminus — 
the  defined  conditions  attached  to  the  entire  route — a  sepa- 
rate arrangement  is  made  between  the  two  companies  for 
the  carriage  by  the  Warrenton  company,  over  its  short  line, 
and  a  price  stipuhited  to  be  paid  by  the  other  for  this  nec- 
essary service.  Besides  these  evidences  of  the  common 
understanding  of  the  contract,  its  terms  are  direct  and  spe- 
cific themselves,  and  as  the  defendant  agreed  to  run  the 
train  to  Warrenton,  necessarily  it  must  make  some  arrange- 
ment with  the  other  line  in  order  to  fulfill  it. 

The  defendant's  liability,  therefore,  commensurate  with 
their  agreement,  covers  the  entire  transportation,  and  the 
Warrenton  company  and  its  agents  become  pro  hac  idee  the 
defendant's  agents  in  consummating  it. 

It  was,  therefore,  entirely  proper  to  charge  in  the  com- 
plaint the  disaster,  as  proceeding  from  the  defendant's  neg- 
ligence, the  negligence  of  the  employees  being  in  law  the 
negligence  of  the  employer. 
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So,  too,  the  common  law  imposes  upon  a  common  carrier 
conveying  passengers  under  a  special  contract,  which  admits 
to  the  coaches  such  as  may  pay,  an  obligation  to  carry  safely 
and  to  use  proper  care  and  vigilance  in  the  management  of 
the  train. 

We  find  no  error,  and  must  affirm  the  judgment. 

AfiSrmed. 


T.  E.  YELVERTON  v.  DEMAS  COLEY. 

Reference — Exceptions— Trial  by  Jury 

Either  party  to  a  compulsory  reference  has  a  constitutional  right  to 
have  any  issue  of  fact,  which  was  or  ought  to  have  been  passed 
upon  by  the  referee,  submitted  to  a  trial  by  jury;  but  to  avail 
himself  of  this  right  he  should,  by  exceptions  made  in  apt  time, 
distinctly  designate  the  controverted  facts  that  he  demands  shall 
thus  be  determined. 

Civil  action,  tried  before  Shipp,  /.,  at  April  Term,  1888, 
of  the  Superior  Court  of  Wayne  County. 

The  action  was  brought  for  the  possession  of  personal 
property,  to  January  Term,  1888,  of  the  Superior  Court  of 
Wayne.  At  March  Term,  following  upon  a  suggestion  of 
the  plaintiff  and  admission  of  the  defendant,  that  its  trial 
would  require  the  examination  of  a  long  account,  the  Judge 
presiding,  against  the  opposition  of  the  defendant,  made  a 
compulsory  reference  for  the  trial  thereof,  to  a  referee  under 
The  Code.  At  April  Term,  1888,  the  referee  having  filed  his 
report,  the  plaintiff  moved  for  judgment  confirming  the 
same.  The  defendant  opposed  the  motion  of  the  plaintiff, 
and  made  to  the  Court  the  following  written  motion  and 
exceptions : 

"The  defendant  excepts  to  all  the  findings  of  the  referee 
on  the  issues  of  fact  arising  on  the  pleadings  in  this  action, 
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except  that  whereby  it  is  found  tha^  the  defendant  is  enti- 
tled to  the  possession  of  the  horse,  colt,  cotton  planters  and 
plows  mentioned  in  the  pleadings  and  report  of  the  referee. 
And  as  to  all  the  other  issues  of  fact  the  defendant  hereby 
respectfully  demands  that  the  same  may  be  tried  by  a  jury." 
This  was  signed  by  counsel  for  defendant.  His  Honor 
refused  to  grant  the  motion  of  the  defendant,  unless  he 
would  specify  the  particular  item  or  items  of  the  account 
accompanying  the  report  objected  to  by  the  defendant,  or 
state  what  issues  he  wanted  to  submit  to  the  jury  arising 
on  the  exceptions.  The  defendant  declined  to  modify  his 
motion,  and  insisted  upon  the  alleged  right  to  have  the 
issues  of  fact  arising  on  the  pleadings  submitted  to  a  jury. 
His  Honor  thereupon  rendered  judgment  confirming  the 
report  Defendant  excepted  to  that  part  of  the  judgment 
which  adjudged  that  the  plaintiff  recover  of  the  defendant 
the  com,  fodder,  cotton  and  cotton  seed  specified  in  this 
action,  and  the  costs  of  this  action,  and  appealed  therefrom. 

Mr.  W.  R.  Allen,  for  plaintiff. 
No  counsel  for  defendant. 

Davis,  J.,  (after  stating  the  case.)  It  was  admitted  that 
the  examination  of  a  long  account  would  be  required  in  the 
trial  of  the  action,  and  it  was  within  the  power  of  the  Court, 
under  §  421 ,  subsec.  1  of  The  Code,  to  order  a  compulsory  refer- 
ence, but  this  compulsory  reference  could  not  deprive  either 
party  of  his  constitutional  right  to  have  the  issues  of  fact 
arising  on  the  pleadings  tried  by  a  jury,  unless  waived  ;  and 
a  construction  has  been  put  upon  section  421  which  makes 
it  harmonize  with  the  constitutional  right  of  trial  by  jury, 
by  declaring  that,  although  a  compulsory  reference  maj'  be 
ordered,  yet  when  the  report  of  the  referee  is  made,  and  the 
niaterial  issues  are  eliminated  by  the  exceptions  thereto, 
"the issues  of  fact  thus  joined  by  the  pleadings,  report  and 
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exceptions,  shall  be  submitted  to  the  jury  if  demanded  in 
apt  time."  Atkinson  v.  Whiieheady  77  N.  C,  418,  and  the  cases 
there  cited; 

The  purpose  of  the  reference  is  to  facilitate  the  trial,  and 
any  exception  to  a  finding  of  fact  by  the  referee  presents 
an  issue  which  either  party  under  a  compulsory  reference 
has  a  right  to  have  passed  upon  by  a  jury.  Currie  v. 
McNeill,  83  N.  C,  176,  and  cases  cited. 

If  this  were  not  so,  the  tedious  delay  and  confusion  attend- 
ing the  investigation  and  examination  of  a  long  account  by 
a  jury,  which  it  was  the  purpose  of  the  reference  ta  avoid, 
would  be  as  great  after  the  reference  as  before,  thus  render- 
ing the  reference  a  mockery. 

Either  party  to  a  compulsorj'  reference  has  a  right,  by 
definite  and  specific  exceptions,  to  have  any  issue  of  fact 
passed  upon  by  the  jury,  but  these  exceptions  must  be  defi- 
nite, and  present  distinctly  each  finding  of  fact  by  the  referee 
to  which  exception  is  taken,  and  they  must  be  confined  to 
such  controverted  facts  as  were  passed  upon  or  required  to 
be  passed  upon  by  the  referee. 

In  this  way  every  constitutional  right  of  trial  by  jury  is 
secured  in  perfect  harmony  with  the  provision  in  section  421 
of  The  Code.  Overby  v.  FaydkiyUle  B.  &  L.  Association,  81 
N.  C,  56 ;  Cam  v.  Askew,  94  N.  C,  194. 

AflBrmed. 
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J.  M.  BREWER  and  R.  S.  BREWER  v.  H.  R.  CHAPPELL  and  L. 

WOODLIEF. 

Lien — Landlord — Mortgage. 

1.  The  lien  of  the  landlord  for  rents,  advancements,  &c.,  provided  in 

The  Code,  §  1751,  takes  precedence  of  all  other  liens. 

2.  An  agricultural  lien,  created  to  secure  advances  made  to  one  who  is 

in  possession  of  the  land  as  mortgagor,  in  the  absence  of  any  agree- 
ment to  the  contrary  with  the  mortgagee,  is  subject  to  the  mort- 
gage, and  the  mortgagor  may  take  the  crops  to  the  exclusion  of 
the  holder  of  the  lien. 

Civil  action,  tried  before  Avery,  J,  at  August  Term,  1888, 
of  Wake  Superior  Court. 

The  parties  agreed  upon  and  submitted  to  the  Court  for 
its  judgment  thereupon  the  following  statement  of  facts: 

1.  That  on  the  8th  day  of  February,  1 887,  defendant  Chap- 
pell was  seized  and  possessed  of  a  tract  of  land  in  Wake 
Cijunty,  on  which  defendant  Woodlief  held  registered  mort- 
gages, amounting  to  the  value  of  the  land,  executed  prior  to 
that  date. 

2.  That  on  the  8th  day  of  February,  1887,  defendant  Chap- 
pell executed  to  plaintiffs,  Brewer  &  Co.,  a  lien  bond,  which 
was  duly  registered,  for  supplies  to  be  furnished  Chappell 
daring  the  year  1887,  to  be  used  in  making  the  crop  on 
Cliappell's  land,  and  plaintiffs  furnished  supplies  to  the 
amount  of  $100,  one-half  before  and  the  balance  after  the 
registration  of  the  deed,  hereinafter  mentioned,  to  Woodlief. 

3.  That  in  January,  1887,  Woodlief  notified  Chappell  of 
his  purpose  to  foreclose  the  mortgages,  the  power  of  sale  hav- 
ing become  absolute,  held  by  him,  and  on  March  23,  18S7, 
Chappell  and  wife  executed  a  deed  in  fee  for  said  land,  which 
wa8  duly  registered  April  7,  1887,  and  immediately  there- 
after Woodlief  rented  said  land  to  Chappell  for  one  fourth  of 
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the  crop,  and,  as  landlord,  furnished  him  with  a  horse  and 
supplies  to  make  the  crop  on  said  land,  amounting  to  $300. 

4.  The  crop  on  said  land  was  planted  after  the  execution 
of  the  deed  to  Woodlief  and  the  establishment  of  the  relation 
of  landlord  and  tenant  between  Woodlief  and  Chappell,  and 
the  three  bales  of  cotton,  to  recover  which  this  action  was 
brought,  taken  by  Woodlief,  were  a  part  of  the  crop  made  on 
the  land  as  above  stated,  and  was  not  suflBcient  to  pay  Wood- 
lief's  claim  for  rent  and  advancements 

5.  It  is  agreed  plaintiffs  are  entitled  to  the  personal  prop- 
-erty,  and  if  Woodlief  is  entitled  to  three  bales  of  cottop  under 
his  claim  as  landlord,  plaintiffs  shall  recover  no  cost  of  L 
Woodlief 

6.  That  the  value  of  the  whole  of  said  crop  did  not  exceed 
three  hundred  dollars. 

After  argument,  the  Court  rendered  judgment  for  the  plain- 
tiff, from  which  the  defendant  appealed. 

Mr.  N,  Y.  GuUey,  for  the  plaintiffs. 
Mr,  T.  R.  Pumelly  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case.)  The  statement  of 
facts  above  set  forth  is  not  so  explicit  and  orderly  as  it 
should  be,  but  it  sufficiently  appears  from  it  that  the  plain- 
tiffs agreed  in  writing,  with  the  defendant  Chappell,  on  the 
5th  day  of  February,  1887,  which  writing  was  duly  recorded, 
to  advance  to  him  the  sum  of  one  hundred  dollars  to  ena- 
ble him  to  produce  a  crop  during  the  year  1887,  on  the  land 
mentioned,  that  he  was  then  about  to  cultivate,  the  purpose 
being  to  create  a  lien  on  the  crops  to  be  produced  in  favor 
of  the  plaintiffs  as  allowed  by  the  statute.  [The  Code,  §1799.) 

At  the  time  that  agreement  was  made  the  defendant  Chap- 
pell was  the  mortgagor  and  his  co-defendant  Woodlief  was 
the  mortgagee  of  a  mortgage  of  the  land  mentioned,  and 
the  condition  thereof  was  broken;  thereafter,  on  the  23d 
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day  of  March,  1887,  the  mortgagor  and  his  wife  conveyed 
his  equity  of  redemption  in  the  land  to  the  mortgagee,  and 
be  became  the  absolute  owner  of  it,  and  at  once  leased  it  ta 
Chappell  for  the  year  18S7,  the  latter  agreeing  to  pay  part 
of  the  crop  as  rent,  and  his  landlord  advanced  to  him  three 
hundred  dollars  to  enable  him  to  make  the  crop. 

At  the  time  the  agreement  mentioned  was  made,  the  mort- 
gage referred  to  was  registered  and  the  plaintiffs,  therefore, 
had  notice  of  it.  At  and  before  that  time  the  defendant 
Woodlief  was  owner  of  the  land  as  mortgagee.  The  defend- 
ant Chappell,  in  the  absence  of  agreement  to  the  contrary, 
was  but  the  mortgagor  remaining  in  possession  of  the  land^ 
not  as  of  right,  but  by  permission  of  the  mortgagee;  his 
possession  was  that  of  the  mortgagee,  and  the  latter  might 
have  turned  him  out  of  possession  at  his  will  and  pleasure 
without  notice.  The  mortgagee,  as  such,  was  the  owner  and 
had  possession  of  the  land  ;  he  had  the  right  to  control  and 
let  it,  and  the  mortgagor  did  not  have  such  right.  The  deed 
from  the  latter  to  the  former  of  March,  1887,  did  not  affect 
such  ownership  and  right  adversely ;  it  simply  enlarged  and 
strengthened  it.  Jones  v.  Hilly  64  N.  C,  198 ;  Johnson  v.  Pratriey 
94N.C.,773;  WhUthurst  v.  Gaskilly69  N.  C,  449;  Hill  v. 
Nidiolsony  92  N.  C,  24;  Coor  v.  Smithy  decided  at  this  term. 

The  defendant  Chappell,  therefore,  had  no  subsisting  right 
to  make  the  agreement  with  the  plaintiffs  as  to  the  advance- 
ment of  money — the  land  was  not  his  and  he  had  no  lease 
or  authority  to  cultivate  it — he  and  the  plaintiffs  certainly 
made  their  agreements  subject  to  the  superior  rights  of  the 
defendant  Woodlief.  He  was  not  bound  to  lease  the  land 
to  Chapi>ell  or  to  allow  him  to  remain  upon  and  cultivate  it. 

On  the  23d  of  March,  1887,  Chuppell  leased  the  land  from 
the  owner  of  it,  his  co-defendant  The  relation  of  landlord 
and  tenant  then  at  once  sprang  up,  and  in  the  absence  of 
agreement  to  the  contrary  the  crops  produced  by  the  tenant 
"vested  in  possession  of  the  lessor  or  his  assigns  at  all  times 
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until  the  rents  of  said  lands  shall  be  paid,  and  until  all  the 
stipulations  contained  in  the  lease  or  agreement  shall  be  per- 
formed or  damages  in  lieu  thereof  shall  be  paid  to  the  lessor 
or  his  assigns,  and  until  said  party  or  his  assigns  shall  be 
paid  for  all  advancements  made  and  expenses  incurred  in 
making  and  saving  said  crops.  This  lien  shall  be  preferred 
to  all  other  liens."  {The  Code,  §  1754).  Although  there 
are  other  statutor)''  provisions  {The  Code,  §§  1782,  1799)  that 
provide  for  and  allow  certain  other  liens,  and  such  as  that 
claimed  bj'^  the  plaintiff,  and  that  these  shall  be  preferred  to 
all  others,  still  that  recited  above  has  been  interpreted  and 
applied  in  numerous  cases,  which  decide  that  the  lien  of  the 
landlord  for  rents  and  advancements  is  the  lien  first  pre- 
ferred above  all  others. 

The  Legislature  did  not  intend,  it  seems  to  us,  to  vest  the 
possession  of  the  crops  in  the  landlord  at  all  times,  and  give 
him  such  a  preferred  lien,  and  then  allow  him  to  be  divested 
of  such  possession,  and  his  lien  postponed  in  favor  of  others 
no  more  meritorious  than  his.     The  liens  referred  to,  other 
than  his,  are  simply  declared  to  be  preferred  to  all  others, 
while  his  is  accompanied  and  heli)ed  by  the  possession  at  all 
times  of  the  crops  until  it  shall  be  discharged.     Why  this 
striking  and  important  difference  in  favor  of  the  landlord? 
It  imports  much  in  his  favor,  and  we  are  not  at  liberty  to 
treat  it  as  meaningless.     Montague  v.  Micd,  89  N.  C,   137 
lAvingston  v.  Farish,  Id.,  140  ;  Ledheiter  v.  Quick,  90  N.  C.,276 
Thigpen  v.  Leigh,  93  N.  C,  47;  Moore  v.  Faison,  97  N.  C,  322 
Woolen  V.  Hill,  98  N.  C,  48. 

We  are  therefore  of  opinion  that  the  defendant  Woodlief 
was  landlord  of  his  co-defendant,  and  had  a  lien  on  the  crops 
produced  on  the  land,  to  secure  the  rent  due  him  from,  and 
the  arlvancements  made  by  him  to  his  tenant,  to  be  preferred 
above  the  lien  of  the  plaintiffs  thereon,  and  all  other  liens. 

The  plaintiffs  should  have  informed  themselves  as  to  the 
relation  of  the  defendant  Chappell  to  the  land  and   the 
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mortgagee,  and  as  to  who  was  landlord.  That  they  did  not 
was  their  own  neglect  and  misfortune.  They  were  charged 
with  notice  of  the  rights  of  the  mortgagee  and  of  his  right 
as  landlord.     LedbeUer  v.  Qaichy  upra. 

The  judgment  must  be  modified  in  accordance  with  the 
terms  of  the  agreement  of  the  parties,  so  as  not  to  tax  the 
defendant  Woodlief  with  any  cost  in  favor  of  the  plaintiffs. 

Error  as  to  the  judgment  against  Chappell,  and  affirmed 
as  to  judgment  against  Woodlief. 


JOHN  McIVER  and  JAMES  DALRYMPLE  v.  8.  E.  STEPHENS  and 

BENTON  P.  STEPHENS. 

Judgment — Record — Jurisdiction — Irregularity. 

Where  the  Court  has  jurisdiction  of  the  subject- matter  and  the  parties 
to  an  action,  its  judgment  therein  is  conclusive  until  reversed  on 
appeal  or  vacated  by  the  judgment  in  some  proceeding  instituted 
directly  for  that  purpose ;  it  cannot  be  attacked  collaterally. 

Civil  action,  to  recover  land,  tried  before  Avery ^  /.,  at 
August  Term,  1888,  of  the  Superior  Court  of  Harnett 
Countv. 

It  is  admitted  that  both  plaintiffs  and  defendants  claim 
title  to  the  land  in  question  through  Jones  Stephens,  and 
that  defendants  were  in  possession  when  the  action  was 
brought,  and  are  still  in  possession 

The  plaintiffs  allege  that  Jones  Stephens  died  seized  and 
poss^sed  of  the  land  described  in  the  complaint ;  that  on  the 
12th  day  of  June,  1880,  the  defendants  Sarah  E.  JStephens 
»nd  J.  L.  Stephens,  executrix  and  executor  of  Jones  Stephens, 
filed  a  petition  in  the  Superior  Court  of  Harnett  County  to 
sell  said  lands  to  make  assets  to  pay  the  debts  of  their  testa- 
tor; that  the  devisees  of  Jones  Stephens  were  made  parties 
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to  said  petition,  and  by  an  order  of  the  Court  B.  F.  Shaw  was 
appointed  commissioner  to  sell  the  land,  and  that  the  said 
commissioner  did,  on  the  7th  day  of  May,  1883,  after  due 
advertisement,  pursuant  to  the  order  of  the  Court,  sell  the 
same  at  public  auction,  and  the  plaintiffs  became  the  pur- 
chasers a»nd  complied  with  the  terms  of  sale;  that  the  sale 
was  reported  by  the  commissioner  to  the  Court,  and  by  a 
finrtl  decree  in  the  cause  the  sale  was  in  all  respects,  on  the 
17th  day  of  May,  1883,  approved  and  confirmed,  and  the 
commissioner  ordered  to  make  title  to  the  purchaser  upon 
payment  of  the  purchase  money,  and  that  on  the  30th  day 
of  October,  1883,  the  commissioner,  upon  receipt  of  the  pur- 
chase rao'ney,  executed  to  the  plaintiffs  a  deed  in  fee  for  the 
land,  which  has  been  duly  proved  and  registered ;  that  the 
defendants  are  in  possession  of  said  lands,  and  unlawfully  and 
wrongfully  withhold  the  possession  thereof  from  the  plaintiffs. 

The  defendants,  in  their  answer,  say  "  that  while  a  petition 
was  filed  in  the  name  of  the  executors  of  Jones  Stephens  to 
sell  land  for  assets,  it  was  a  proceeding  not  understood  by 
them,  and  did  not  receive  their  concurrence,  and  would  not 
have  been  allowed  if  properly  understood,  and  that  there 
was  no  necessity  for  such  proceeding;"  that  they  did  not 
know  of  the  appointment  of  B.  F.  Shaw  as  commissioner  to 
sell  the  land,  and  did  not  consent  that  the  whole  proceeding 
should  be  taken  out  of  their  hands ;  that  as  to  the  allegations 
in  regard  to  the  sale,  the  report  of  the  commissioner,  confir- 
mation of  sale,  &c.,  they  have  no  knowledge  or  information 
suflicient  to  form  a  belief,  and  demand  that  full  proof  be 
made  of  the  regularity  of  the  whole  proceeding  to  make  real 
estate  assets. 

For  a  further  defence  "these  defendants  say  they  are  the 
rightful  owners  under  the  will  of  Jones  Stephens,  of  the 
real  estate  claimed  by  the  plaintiffs,  and  that  the  whole  pro- 
ceedings instituted  under  the  forms  of  law,  in  effect  by  tht* 
plaintiffs,  or  some  of  them,  to  deprive  them  of  their  land,  are 
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illegal  and  colorable  only,  wholly  defective  and  without 
authority  of  law,  fraudulent  and  void,  as  they  are  ndvised 
aDd  believe,  and  ask  that  they  be  set  aside — and  for  such 
other  and  further  relief  as  they  may  be  entitled  to." 

The  case  on  appeal  states  that  plaintiffs  offered  a  deed 
frora  B.  F.  Shaw,  commissioner,  to  plaintiffs,  dated  October 
30th,  1883;  a  copy  of  the  petition  to  sell  land  and  record  of 
the  proceeding  instituted  by  J.  L.  and  S.  E.  Stephens,  exec- 
utors of  Jones  Stephens  v.  Burton  P.  Stephens. 

The  petition  was  filed  in  June,  1880,  and  verified  by 
S.  E.  Stepht-ns,  executrix,  and  among  other  things,  asks  that 
James  Dairy mplc  be  appointed  commissioner  to  make  the 
sale.  In  the  petition  the  age  of  B.  P.  Stephens  is  stated  to 
be  20  years. 

The  summons  was  issued  the  13th  day  of  Maj^  1882,  and 
is  endorsed  by  the  Sheriff:  "Received  May  15, 1882.  Served 

r    June  1,  1882."    There  is  a  further  endorsement  in  these 

I     words:  "Returned  into  office  2d  October,  1884.     J.  W.  A., 

I    S.C.A." 

i       An  order  of  sale  was  made  on  the  2d  of  April,  1883,  in 

I    which  B  F.  Shaw  was  appointed  commissioner  to  make  the 

I    sale. 

;       There  was  report  of  sale  made  May  7,  1883,  by  B.  F. 

I  Shaw,  commissioner,  in  which  it  is  stated  that  the  land  was 
sold,  **  J  cash,  balance  payable  in  six  months,  at  $1  per  acre, 
300  acres,  $300.     Purchaser,  James  Dairy mple." 

On  the  17th  day  of  May,  18S3,  upon  motion  of  W.  E. 
Marchison,  attorney,  a  decree  was  made  confirming  the  sale 
and  directing  the  commissioner  to  make  title  to  the  pur- 
chaser upon  paj'ment  of  the  purchase  money. 

There  was  also  found  with  the  papers  in  the  cause  an 
order  of  sale  without  date. 

The  case  was  entered  on  the  special  proceeding  docket, 
and  entries  therein :  "Summons  issued  13  May,  1882;  Sum- 
101—17 
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mons  exiecuted  June  1,  1882;  petition  granted;  B.  F.  Shaw 
appointed  commissioner;  report  of  commissioner  filed  May 
7,  1883;  sale  confirmed;  decree  of  confirmation  signed  and 
filed;  Dr.  John  McQueen  and  James  Dalrymple  purchasers 
at  $1  per  acre." 

The  Sherifl^  testified  that  the  endorsement  of  the  date  of 
the  receipt  and  service  of  the  summons  was  correct.  He  did 
not  recollect,  if  he  ever  knew,  why  the  memorandum  was 
endorsed.  It  was  admitted  that  the  memorandum  w^as  writ- 
ten by  the  Clerk. 

Mr.  Dalrymple  testified:  "I  am  a  member  of  the  firm  of 
Mclver  &  Dalrymple,  of  Jonesboro — one  of  the  plaintiffs; 
we  were  the  purchasers  of  this  land.  I  was  at  the  sale.  Ben- 
ton Stephens  was  there.  He  made  no  (ibjection  to  the  sale 
of  the  land.  It  was  bid  oflF  for  plaintiffs  in  his  presence.  He 
and  his  mother  now  live  on  the  land.  They  came  to  me  to 
act  as  commissioner,  and  then  I  first  heard  of  the  proceed- 
ing.    I  declined  to  act  as  commissioner. 

Defendants  proposed  to  show  by  tlie  witness  that  he  did 
not  pay  cash  for  the  land,  and  to  ask  the  witness  if  plaintiffs 
did  not  get,  under  that  deed,  more  than  300  acres  of  land. 

The  evidence  was  excluded,  and  defendants  excepted. 

Defendants  proposed  to  submit  the  following  issue :  '*  Were 
the  sale  and  deed  under  which  the  plaintiffs  claim  operative 
and  valid  ?"  which  was  refused. 

Defendants  proposed  to  prove  by  the  witness  that  he  is 
one  of  the  executors  of  Jones  Stephens  named  in  the  special 
proceeding,  and  that  he  did  not  know  that  the  proceeding 
had  been  instituted  until  after  the  sale.  This  evidence  was 
.also  excluded,  and  defendants  again  excepted. 

The  Court  instructed  the  jury  as  follows: 

Both  parties  had  admitted  title  to  have  been  in  Jones 
Stephens,  and  the  plaintiffs  have  exhibited  a  deed  which,  it 
is  admitted;  covers  and  includes  the  land  in  controversy.    It 


SEPTEMBER  TERM,  1888.  259 

McIVER  V.  Stephens. 

is  also  admitted  that  the  defendants  are  in  possession,  and 
the  2d  issue  is  answered  *  Yes"  by  consent. 

The  Court  instructs  you  that,  as  it  appears  from  the  records 
of  the  special  proceeding  that  the  defendants  were  parties, 
and  that  the  land  was  sold  b}''  a  commissioner  in  pursuance 
of  a  decree  made  in  said  cause,  and  said  sale  was  confirmed, 
and  a  deed  has  been  made  to  plaintiffs  in  pursuance  of  said 
decree,  the  defendants  are  conchided  by  the  said  record,  and 
the  jury  must  respond  to  the  Ist  issue,  "Yes." 

To  this  charge  defendants  excepted. 

The  following  issues  were  submitted  to  the  jury: 

1.  "Are  the  plaintiffs  the  owners  in  fee  simple  of  the  land 
in  controversy? 

2.  Were  the  defendants  in  possession  of  said  land  when 
the  action  was  brought?" 

To  these  issues  the  jury  responded  "  Yes,"  and  there  was 
a  judgment  for  the  plaintiffs,  from  which  the  defendants 
appealed. 

Mr,  W.  A.  Guthrie^  for  the  plaintiffs. 
Mr.  R.  P.  Buxion,  for  the  defendants. 

Davis,  J.,  (after  statmg  the  case).  The  learned  counsel  for 
the  defendants  in  his  brief  insists  that  the  special  pr  ceed- 
ings,  under  which  the  land  in  question  was  sold,  were  irregu- 
lar and  invalid,  and  that  the  deed  of  the  commissioner,  un- 
der which  the  plaintiffs  claim,  "  is  fraudulent,  inoperative, 
and  void." 

It  is  said  that  Burton  P.  Stephens  was  a  minor  when  the 
petition  was  filed  in  June,  1880,  and  that  no  answer  was  put 
in  by  him.  Though  he  was  a  minor  when  the  petition  was 
filed  in  June,  1880,  it  further  appears  from  the  record  that 
the  summons  was  served  on  him  in  May,  1882,  and  he  was 
then  of  age,  and  it  also  appears  from  the  petition  that  the 
defendant  S.  E.  Stephens,  by  whom  the  petition  was  verified. 
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Bnd  said  B.  P.  Stephens,  were  the  devisees,  and,  at  most,  the 
proceeding  on  that  account  could  only  have  been  irregular, 
not  void.     England  v.  Gai-ner,  90  N.  C,  197. 

There  was  no  error  in  excluding  the  evidence  offered  to 
show  that  the  purchaser-  did  not  pay  cash  for  the  land,  nor 
in  excluding  that  offered  to  show  that  the  purchasers,  by 
their  deed,  had  more  than  300  acres  of  laud.  The  proceed- 
inga  under  which  the  land  was  sold  cannot  be  attacked  col- 
laterally by  such  evidence.  For  the  same  rensou,  the  excep- 
tion to  the  exclusion  of  the  testimony  of  J.  L.  Stephens,  one 
of  the  executors,  offered  to  show  that  he  did  not  know  of  the 
special  proceeding  till  after  the  sale,  must  be  .sustained  ;  and 
it  is  for  the  same  reason,  that  the  charge  of  his  Honor,  ex- 
cepted to,  must  be  sustained. 

The  fads  appearing  in  the  record  show  that  the  proceed- 
ings under  which  the  land  was  sold  were  irregular,  and 
the  excluded  evidence,  the  exceptions,  and  the  argument  of 
counsel  for  the  defendants,  would  be  entitled  to  considera- 
tion in  a  direct  proceeding  to  annul  the  sale,  but  they  do 
not  aviiil  in  this  action,  for  the  judgment  was  not  void,  aud 
cannot  be  attacked  collaterally. 

The  Court  had  jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter. Edwards  v.  Mooie,  99  N.  C,  1,  and  the  cases 
there  cited ;  Evglatid  v.  Garner,  supra ;  Doyle  v.  Brovm,  72 
N.  C,  393 ;   Grimes  v.  Tafl,  98  N.  C,  193,  and  cases  there  cited. 

There  was  no  error  in  refusing  to  submit  the  issues  tend- 
ered by  the  defendants.  It  was  embraced  in  the  first  issue 
that  was  submitted. 

Affirmed. 
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H.  H.  COOR  and  wife  v.  AMOS  SMITH. 

Mortgagee  and  Mortgagor — Possession — Crops. 

The  mortgagee  of  lands,  in  the  absence  of  any  stipulation  to  the  con- 
trary, is  entitled  to  all  the  crops  which  may  be  produced  upon  it 
from  year  to  year  until  the  secured  debt  is  paid,  although  they 
are  the  product  of  the  mortgagor's  cultivation  under  a  possession 
permitted  by  the  mortgagee. 

This  is  a  civil  action,  which  was  tried  before  Shipp,  /., 
at  Spring  Term,  1888,  of  Wayne  Superior  Court. 

The  following  is  so  much  of  the  case  stated  on  appeal  as 
need  bo  repeated  here : 

It  was  agreed  that  the  crop,  the  detention  of  which  was 
the  subject  of  this  action,  was  raised  during  the  year  1887 
by  the  defendant  on  land  bought  by  him  of  the  plaintiffs 
on  December  6th,  1882,  and  that  the  defendant,  in  payment 
of  said  land,  on  the  said  6th  day  of  December,  1882,  executed 
seven  promissory  notes  to  the  plaintiff,  H.  A.  Coor,by  which 
he  promised  to  pay  her  thirty-five  bales,  500  pounds  each, 
of  good  middling  lint  cotton,  five  bales  on  the  1st  of  Novem- 
ber of  e»ch  year  for  1883, 1884, 1885, 1886,1887,  1888;  and  to 
secure  the  payment  of  the  same  executed  a  mortgage  on  the 
lands  so  conveyed  to  him  by  the  plaintiff,  which  mortgage, 
after  a)nveying  land,  contained  the  following:  "Also  all  crops 
of  every  kind  raised  on  said  land  shall  be  surety  for  the 
annual  payment  of  each  year,  and  shall  not  be  removed 
from  said  land  until  the  note  due  that  j^ear  is  paid  in  full." 

It  was  further  admitted  that  the  note  for  1887  was  due 
and  unpaid  when  this  action  was  brought,  and  is  still  due 
and  unpaid,  except  three  bales  of  cotton,  delivered  thereon 
during  the  fall  of  1882. 

The  defendant  resisted  a  recovery,  on  the  ground  that  the 
mortgage  does  not  vest  in  the  plaintiffs  a  sufficient  interest 
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in  the  crops  to  be  raised  on  said  lands  to  enable  them  to  sus- 
tain this  action  of  claim  and  delivery;  "and  for  ihe  further 
reason,"  that  a  valid  mortgage  cannot  be  given  of  crops  to 
be  raised,  except  for  those  to  be  raised  the  year  next  after 
the  execution  of  the  mortgage. 

After  hearing  the  argument,  the  Court,  being  of  the  opin- 
ion that  the  plaintiffs  were  entitled  to  recover,  gave  judg- 
ment for  the  plaintiffs,  declaring  H.  A.  Coor  to  be  the  owner 
and  entitled  to  the  possession  of  the  crops  seized,  and  to  ap- 
ply the  same  in  discharge  of  the  note  due  on  November  1st, 
1887,  and  for  the  cost  of  this  action. 

From  which  judgment  the  defendant  appealed. 

Mr.  W.  R.  Allen,  for  the  plaintiffs. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  feme  plaintiff  sold  and  conveyed  the 
land  mentioned  to  the  defendant,  taking  his  promissory 
notes,  coming  due  at  different  times,  for  the  purchase  money, 
and  at  once  took  from  him  a  mortgage  of  the  land  and  the 
crops  to  be  produced  thereon  from  year  to  year,  for  the  time 
specified  to  secure  the  payment  of  the  notes  as  they  sever- 
ally came  due.  The  morlgogee,  as  such,  was  entitled  to  the 
land,  and  in  the  absence  of  agreement  to  tlie  contrary,  to  all 
the  crojis  that  might  be  produced  upon  it  from  year  to  year, 
until  the  debts  secured  by  the  mortgage  should  be  dis- 
charged. The  defendant  mortgagor  remained  in  possession 
of  the  land,  not  as  of  right,  but  by  permission  of  the  mort- 
gagee, and  the  crops  produced,  including  that  in  question, 
belonged  to  the  latter  for  the  purposes  of  the  mortgage, 
although  produced  by  the  labor  of  the  former.  Jones  V-  HiU, 
64  N.  C,  198 ;   Williams  v.  Bennett,  4  Ired.,  122. 

The  clause  of  the  deed  of  mortgage  expressly  conveying 
the  crops  to  be  produced  on  the  lands  from  year  to  year  was 
unnecessary,  because,  without  it  they  belonged  to  the  mort- 
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gagee.  It  did  not  in  any  degree  abridge  her  rights.  As  the 
crops  were  hers  she  could  agree  with  the  mortgagor  to  apply 
them  from  time  to  time  as  provided  in  the  mortgage. 

It  is  unneceessary  to  advert  here  to  the  nature  and  extent 
of  the  right  of  the  defendant  to  have  compensation  for  cul- 
tivating the  crops. 

So  that  the  objections  urged  and  relied  upon  in  opposition 
to  the  plaintiffs'  right  to  recover,  are  not  applicable  to  this 
case,  and  we  need  not  consider  theu. 

AfBrmed. 


MARY  C.  D.  KRETH  v.  JAMES  A.  ROGERS  et  al. 

Fraud — Mortgage — RegiMraiion — Notice — Evidence — Presump- 
tion— Sale. 

K.  Bold  to  B.  a  stock  of  Ooods  on  credit,  and  to  secure  the  purchase 
money  took  a  mortgage  thereon  and  aU  property  of  like  character 
which  B.  should  subsequently  add  to  the  btock,  which  was  duly 
registered,  and  in  which  it  was  stipulated  that  B.  should  keep  the 
stock  up  to  its  then  value,  and  pay  cash  for  all  additions  thereto, 
knep  the  pn)perty  insured,  and  pay  all  taxes,  &c,  B.  took  posses- 
sioii,  carried  on  the  business,  making  payments  upon  the  purchase 
notes,  selling  some  of  the  goods  embraced  in  the  mortgage  and 
purchasing  others,  which  he  so  intermingled  with  the  original 
stock  aa  to  render  them  indistinguishable.  He  then  executed  a 
second  mortgage  to  the  defendants  to  secure  debts  contracted  for 
goods  to  replenish  the  stock,  which  was  also  duly  registered,  under 
which  they  immediately  took  possession;  Held: 

1*  That  the  mortgage  to  K.  was  not  fraudulent  upon  its  face,  and  any 
presumption  of  fraud  arising  from  the  fact  of  B.'s  possession  and 
sales  was  rebutted  by  the  other  stipulations  in  the  deed  and  the 
facts  recited. 

)•  That  the  goods  having  been  intermingled  without  the  fault  of  Kj.,  and 
the  defendants  having  sold  some  of  them  to  B.  with  notice  of  K.*8 
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mortf^ge.  the  burden  was  on  them  to  prove  what  portion  wu 
eubject  to  the  payment  of  their  debt,  and  failing  Co  do  so,  the  titla 
to  tbe  whole  stock  was  in  K. ,  and  he  might  recover  poeBeesion  of 
them  from  the  defendants. 

This  is  a  civil  action,  tried  upon  a  cnse  agreed  before 
Shipp,  J.,  at  Spring  Term,  18S8,  of  Wake  Superior  Court. 

The  parties  agreed  upon  and  submitted  to  the  Court  the 
following  statement  of  facts: 

"On  and  immediately  prior  to  February  Ist,  1887,  the 
plaintiff  was  the  owner  of  a  stock  of  tailoring  goods  and 
tailors'  utensils,  and  the  furniture  and  fixtures  of  a  mercliant 
tailor's  establisliment,  in  the  city  of  Raleigh  ;  tlie  goods,  Ac, 
being  then  in  a  store-house  until  recently  theretofore  occu- 
pied by  the  firm  of  Kreth  &  Weikel. 

That  on  February  Ist,  1887,  the  plaintiff  sold  all  of  the 
goods,  &c.,  to  the  defendant,  A,  Belsmeyer,  and  contempo- 
raneously with  such  sale,  Belsmeyer,  to  secure  the  purchase 
money,  made  and  delivered  the  mortgage  set  forth  below. 

That  the  purchase  money  was  to  be  paid  in  instalmenta 
according  to  the  tenor  and  effect  of  the  notes  of  Belsmeyer 
to  plaintiff. 

That  at  the  time  of  the  above  sale  Belsmeyer  was  a  tailor 
by  trade,  and  had  no  property  other  than  that  purchased  as 
above  from  plaintiff,  and  owed  other  debts  to  other  persons, 
and  was  insolvent.  These  debts  were  due  to  Henkelman, 
Jackson  &  Co.,  and  to  Fiicke  &  Sprenkle,  and  amounted  to 
two  or  three  hundred  dollars  and  have  been  since  paid. 
The  plaintiff  did  not"  know  of  them  when  the  mortgage 
was  made  to  her. 

That  Belsmeyer  took  possession  of  the  goods,  &c.,  .sold  to 
him  by  plaintiff,  and  proceeded  to  manufacture  the  same 
into  suits,  and  bought  other  goods  from  the  defendants, 
Henkelman,  Jackson  &  Co.,  and  from  other  parties,  and  with 
all  tbe  goods  thus  purchased  by  him  from  the  plaintiff  and 
from  Henkelman,  Jackson  &  Co.  and  other  parties,  beca^ 
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ried  on  the  merchant  tailoring  business  in  the  city  of  Raleigh 
for  nearly  twelve  months,  until  the  saleby  him  to  Henkelman, 
Jackson  &  Co.,  as  hereinafter  stated.  That  he  carried  on  this 
business  with  the  goods  thus  obtained  by  him  without  any 
control  or  interference  on  the  part  of  the  plain tiif  or  any  other 
person.  That  in  this  way  he  sold  off,  prior  to  the  commence- 
ment of  this  action,  a  considerable  amountof  goods,  including 
alarge  part  ofthatpurchased  of  plaintiff;  that  hepaidplaintiflf 
soraething  over  six  hundred  dollars  from  the  proceeds  of 
such  sale.^  and  used  the  residue  of  such  proceeds  in  payment 
of  other  debts  due  and  owing  by  him,  and  in  his  business 
and  for  his  family  and  household  expenses. 

That  between  the  1st  day  of  February,  1887,  and  16th  day 
of  January,  1888,  Belsmeyer  became  indebted  to  the  defend- 
ants Henkelman,  Jackson  &  Co.,  without  the  knowledge  of 
plaintiff,  for  goods  purchased  of  them  as  aforesaid,  to  be  used 
in  his  business  as  a  merchant  tailor,  in  the  sum  of  eight  hun- 
dred and  sixty-three  dollars  and  __  cents,  and  being  so  in- 
debted he  made  and  delivered  to  said  Henkelman,  Jackson 
4  Co.,  his  other  mortgage,  to  secure  the  said  debt. 

That  immediately  upon  the  execution  of  the  other  mort- 
gage, defendants  Henkelman,  Jackson  <fe  Co.  took  possession 
of  the  goods  described  in  the  complaint  which  were  conveyed 
to  them,  and  held  possession  of  the  same,  through  their 
agent,  the  defendant  J.  A.  Rogers,  until  the  17th  day  of  Janu- 
ary, 1888,  when  they  were  taken  from  their  possession  by  the 
Sheriff  of  Wake  County,  under  and  by  virtue  of  process 
caused  to  be  issued  by  the  plaintiff  in  this  action,  and  were 
by  the  Sheriff  delivered  to  plaintiff,  by  whom  they  have 
since  been  sold  and  disposed  of. 

That  the  goods  described  in  the  complaint  consisted  of 
aoraeof  those  originally  purchased  by  Belsmeyer  from  the 
plaintiff  and  some  purchased  by  him  from  defendants  Hen- 
kelman, Jackson  &  Co.,  and  some  purchased  by  him  from 
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other  persons,  and  were  so  inlermingled  as  not  to  be  separa- 
ble or  iliatinguisliable  ut  llietiineof  tlieselzureby  tbeSliertff. 

Tliat  tlie  mutters  of  fuct  stnted  in  the  suid  mortgiigus  are 
admilled  to  be  Irue,  except  as  modified  lierein. 

Tbat  plaintiff  cliiiins  tliese  goods  in  this  action  ns  mort- 
gagee, and  the  indebtedness  still  due  upon  her  morlgnge  is 
more  than  thirteen  liundrcd  dollars. 

The  defendants  Henkel man,  Jackson  &  Co.  claim  the  goods 
as  mortgagees,  and  the  whole  indebtedness  secured  by  theii 
mortgage  is  still  due. 

Tliiit  the  value  of  the  goods  described  in  the  complaint  is 
11.250. 

That  both  of  the  mortgages  were  duly  proved  and  regis- 
tered in  the  office  of  the  Register  of  Deeds  in  and  for  the 
said  County  of  Wake — the  first  on  the  3d  day  of  February 
1887,  and  the  second  on  the  ..-  day  of  January,  1888. 

It  was  agreed  between  the  parties  that  if  the  Court  should 
be  of  the  opinion,  upon  the  foregoing  case  agreed,  that  tlit 
plaintiff  is  the  owner  of  aid  entitled  to  hold  the  goods  and 
property,  then  judgment  shall  be  entered  that  the  pluiutifl 
retain  possession  thereof  and  recover  her  costs.  If,  on  tht 
contrary,  the  Court  should  be  of  the  opinion  that  the  defen- 
dants  Henkelmjin,  Jackson  &  Co.  were  the  owners  of  the 
goods  and  entitled  to  the  possession  thereof,  tlien  judgment 
Bhould  be  entered  in  favor  of  Henkelman,  Jackson  &  Co.  foi 
the  sum  of  $863,  less  credit  of  $25,  and  interest  on  theii 
counterclaim,  and  for  their  costs." 

1  he  defendants  contended,  that  on  the  facts  agreed  the 
plaintiff  had  not  rebutted  the  presumption  of  fraud,  and  thai 
the  mortgage  to  tJie  plaintiff  was  fraudulent  and  void  as  Ic 
the  defendants  Ilenkeliiian.  Jackson  &  Co.,  and  that  lher& 
fore  the  plaintiff  could  not  recover.  His  Honor  declined  so 
to  hold,  but  held  that  the  mortgage- was  not  fraudulent  undei 
these  facts. 
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lefeiidants  further  coiiletideil,  tlmt  lliere  was  no  suffi- 
i-criplinn  of  llie  [iroperly  conveyed  in  the  niorlgiige, 
after  acquireil  ])roperly  w.is  so  mixed  witli  that  on 
lien  tlie  itiortgage  was  made  as  nut  to  be  iiisliiignisb- 
nt  no  pru|)erty  passed  to  t)ie  pluintilf,  or  at  leiist  that 
eii  property  passed  as  was  on  hand  when  the  mort- 
is executed,  ami  us  tli'S  could  not  be  sopaniled  that 
nliff  was  not  enlilled  to  recover  in  this  action.  His 
refused  so  to  hold  but  ruled  tlint  all  the  good:i  on 
lieu  the  plaiuliii  took  possession  under  the  proceed- 
iliia  action  were  covereil  by  the  mortgage,  and  that 
niitr  was  entitled  to  recover  lliem. 
follDwing  is  a  copy  of  tlie  material  portion  of  the 
;e  under  which  the  plaiulitf  claim*: 
Jeed,  made,  &c.,  witnessetli:  That  fur  and  in  consid- 
of  the  sum  of  twenty-five  huinlred  dollars,  to  said 
BeUmeyer  in  hand  paid  by  said  Mary  0.  I).  Krelh, 
ipt  whereof  is  hereby  acknowledged,  the  said  August 
rer  hath  bargained  und  sold  and  he  doth  hen-by  bar- 
II  and  convey  unto  said  Mary  C.  D.  Kreth,  her  exec- 
dministrators  and  assigns  forever  the  following  de- 
property,  to-wit:  All  the  stock  of  cloth,  clothing, 
trimmings,  sewing  machine,  desk,  stove  and  pipe, 
ailors'  utensils,  himp,  chairs  and  boxes  in  the  store- 
in  Fuyetteville  street,  lately  occupied  by  Kreth  & 
,  being  the  property  this  day  sold  by  said  M.  C.  D. 
0  said  Belsmeyer,  und  all  property  of  like  character 
he  said  Belsmeyer  shall  acquire  for  and  in  his  busi- 
a  merchant  tailor,  until  the  mortgage  shall  be  sat- 

he  covenants  with  said  M.C.  D.  Kreth  to  buy  forcash 
keep  the  stock  of  goods  fully  up  to  present  value, 
t  Id  remove  such  stock  from  said  city, 
ave  and  to  hold  the  said  property,  &c. 
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The  conditions  of  this  deed  are  guch  that  whereas  the  said 
August  Belsmeyer  and  one  Bernard  Greenwood,  of  Wilson 
County,  are  justly  indebted  to  said  M.  C.  D.  Kreth  in  the 
sum  of  twenly-five  liundred  dollars  for  the  purchase  money 
of  said  articles  of  property  bought  by  said  Belsmeyer,  as 
evidenced  by  the  thirteen  single  bonds  of  said  A.  Belsmeyer 
and  B.  Greenwood,  bearing  even  tenor  and  date  herewiib, 
said  bonds  bearing  interest  from  date  at  the  rate  of  eight 
per  cintum  per  annum. 

Now,  therefore,  if  said  bonds  and  interest  thereon  shall 
be  promptly  paid  according  to  the  tenor  of  the  same,  then 
this  deed  shall  be  null  and  void,  otherwise  to  remain  in  full 
force  and  effect. 

And  if  default  shall  be  made  in  payment  of  any  of  said 
bonds  when  the  same  shall  fall  due,  or  shall  commit  a  breach 
in  either  of  his  said  covenants,  then  in  either  such  eveot 
said  Mary  C.  D.  Kreth,  her  executors,  administrators  and 
assigns,  are  hereby  fully  authorized  and  empowered  to  take 
possession  of  and  sell  the  above  conveyed  property  at  public 
outcry,  at  the  court  house  in  Raleigh,  after  advertisement 
for  twenty  daj's  in  some  newspaper  published  in  Raleigh, 
for  cash,  and  out  of  the  proceeds  to  deduct,  first,  the  costs 
of  advertisement  and  sale;  second,  the  amount  which  shall 
then  be  due  on  said  bonds,  with  interest  accrued  to  day  of 
aale;  and  if  there  shouM  then  remain  any  surplus,  to  pay 
the  same  over  lo  ihe  said  A.  Belsmeyer,  his  personal  repre- 
sentatives or  assigns.  And  in  the  event  of  a  sale  under  this 
power,  said  M.  C.  D.  Kreth,  her  executnrs,  administrators 
and  assigns,  are  fully  empowered  to  execute  all  necessary 
deeds  and  instruments  of  conveyance  to  the  purchaser  or 
purchasers  of  said  property. 

It  is  further  expressly  understood  and  agreed  betweeu  the 
parties  hereto,  that  if  default  .shall  be  made  in  the  payment 
of  either  of  said  bonds,  when  the  same  shall  be  due,  then  nil 
of  said  bonds  shall  immediately  become  due  and  payable, 
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r  due  by  their  terms  at  the  lime  of  such  defaulter 
I  the  said  Mary  C,  D.  Kreth,  hor  executors,  adminia- 
and  assigus,  shall  be  at  liberty  to  exercise  the  power 
above  given  aud  conferred,  notwilhstanding  the  fuct 
e  or  more  of  said  bonds  shall  not  at  the  time  of  said 
be  due  and  demandabic  by  their  terms, 
said  A.  Itelsmeyer  furtlier  eovenanla  that  he  will  pay 
s  that  shall  be  assessed  on  said  property  while  any  of 
ley  secured  by  this  mortgage  shall  remain  unpaid, and 
H'iil  keep  the  same  insured  in  some  insurance  company 

standing,  having  a  resident  agent  in  the  county  of 
for  the  benefit  of  the  urarlgagee  and  her  assigns,  in  a 
t  less  that  82,500,  as  long  as  anything  shall  remain 
(lie  amount  hereby  secured.  And  if  he  fail  to  pay 
:es  and  to  effect  and  keep  up  said  insurance,  the  mort- 
foresaid  shall  be  at  liberty  to  pay  said  taxes  and  to 
nd  maintain  said  insurance,  and  any  sum  or  sums  by 
hem  so  paid  shall  be  added  to  the  principal  of  the  sum 
le  f-n  the  first  of  said  hoods  thereafter  to  become  due 
iw  interest  accordingly, 
stimony  whereof,  &c. 

I  Court,  upon  the  facts  set  out  in  the  case  agreed,  found 
iclusion  of  law  and  fact  that  tlie  mortgage  made  by 
?ndaot,  A.  Belsmeyer,  to  the  plaintiff,  dated  February 
7,  was  not  made  with  the  purpose  and  intent  to  delay, 
and  defraud  the  creditors  of  said  Belsmeyer,  or  such 
as  should  thereafter  purchase  from  him.  And  upon 
<ve  6nding,  and  other  facts  in  the  case  agreed,  it  is 
ired  ordere<]  and  adjudged  that  the  phiintiff  is  the 
)f  and  entitled  to  hold  tho  goods  and  property  de- 

in  the  pleadings  and  in  controversy  in  this  action, 
lat  plaintiff  retain  possession  thereof  and  recover  of 
eadants  her  costs  of  this  action."  From  this  judg- 
!ie  defendants  appealed. 
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Mr.  S.  F.  Mordeeai,  for  tlie  plaintiff. 

SJr,  Mm  Dcverevx,  Jr.,  for  lUe  defendants. 

Mkrrimon,  J.,  (fifler  i-tnting  the  case).  It  was  conceded 
■on  llie  nryiimcnt  tliat  the  deed  of  niorlgage,  under  wliich 
tlie  iiltiiniill' claims  title  totlie  goods  in  coiUroversy,  was  not 
upon  its  luce  fiaudulcnt  and  void  in  law,  tut  it  was  conten- 
ded the  fuels  recilcd  in  the  deed,  and  oliier  facts  in  eviilence, 
raised  Ihe  presninplion  of  fact  that  it  was  fraudulent,  and 
that  such  jiresiimption  had  not  been  rebutted. 

If  it  be  granted  that  such  presumption  arose,  we  think 
there  was  evidence  to  rebut  it.  Tlie  deed  ilsetf  supplied 
such  eviilence.  The  jihiintiff  sold  a  stock  of  goods  to  the 
morlgagor  <in  a  credit,  taking  his  promissory  notes,  coming 
due  successively  at  diflerent  limes,  for  the  purchase  money, 
and  to  secure  the  payment  of  the  same  took  the  inortga;;e 
under  which  she  claims.  It  is  not  pretended  that  iliis  was 
done,  nor  is  there  the  slightest  evidence  tending  to  prove 
that  it  was  done  in  bad  faith. 

Such  a  transaction  was  in  itself  legitimate.  The  deed  was 
not  intended  to  secure  debts  antecedent  to  it  in  view  of  and  in- 
volving an  impending  failure  in  business  of  the  mortpag<ir; 
on  the  eonlrary,  it  contemplated  that  the  mortgagor  should 
go  furwnrd  actively  in  a  iiromising  enterprise,  and  from  the 
first  fiuits  of  it,  in  the  course  of  a  reasonable  period,  pay  the 
purchae  money.  In  this  re.eppct,  the  case  is  very  different 
from  Lhat  of  thealham  v.  Ilawkinx,  7G  X.  C,  3:15,  and  olher 
like  ciises  relied  upon  b^  the  defendants,  in  which  the  mort- 
gagor owed  and  purported,  by  the  mortgage,  to  secure  debis 
antec-eilent  lo  it,  was  in.solvent  and  about  to  fail  in  his  busi- 
ness enlerprise,  and  in  view  of  such  fact  executed  a  mortgage 
of  his  property,  preferring  some  of  his  creditors,  while  he 
remitiierl  in  possession  of  the  goods,  hnving  control  of  the 
same,  and  devoting  part  of  the  proceeds  thereut  to  his  own 
use,  and  doing  other  acts  suggestive  of  a  bad  and  fraudulent 
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•.  The  prudential  and  cnulionary  provisions  and 
ions  ill  the  morlgftge  under  con-'idcralioii,  in  res|)rct 
m^incss  to  I>e  conducleci,  Ihe  reqiiiri-nifiit  tliat  the 
it's  of  replenishing  goods  aliuuld  bo  for  cawli  liown, 
rnent  wilhin  a  few  months  of  more  Ihan  six  htiixlred 
of  llie  debt  secured  by  the  nioilgiigi> — these  and  like 
id  cirtumstonces  apjiearing  from  ilio  deed  and  the 
;ret'd,  certainly  niiide  evidence  tending  strongly  to 
ny  presumption  of  fraud  mining  from  the  mere  fact 
was  inloniled  that  the  mortgngor  chould  have  pos^ea- 
and  sell  the  goods,  and  thai  in  violiition  of  his  agree- 
ouglit  other  goodson  aeredit  and  inlorniingird  tliem 
part  of  the  goods  lie  so  purchiiHcl  from  the  phnntilf. 
parties  agreed  that  the  Court  slionld  find  tlie  (acts  nnd 
the  law  of  the  case,  and  accordingly  it  found  that 
:as  no  fraud  in  fact  in  the  niortgnge  and  triinsiiclion 
ition.  As  there  was  evi  lencelo  warrant  sueh  finding, 
;  be  treated  as  conclusive.  Ai  d  as  the  inorignge  was 
:led  by  fraud,  it  must  be  allowed  to  have  just  legal 

1,  unqueslionably.  the  plaintiff  was  entitled  to  have 
ion  of  and  to  apply  such  of  the  goods  in  controversy 
sosohl  to  the  mor(gag()r.  Hut  it  is  insisted  lluit  these 
have  been  so  inlcrniingled  with  the  like  godls  the 
Igor  purchased  from  the  derendant,  that  they  cannot 
irtaincd.  And  it  is  further  contended,  ihut  the  title 
^oods  purchased  by  the  niortgiigor  from  the  defendant 
t  pass  to  the  plaintiff  because,  first,  the  mortgage  in 
vor  did  not  embrace  them;  and,  secondly,  if  it  did, 
8  t(i  these  goods,  the  mortgage  was  not  regi-lered  as 
id  by  the  statute. 

iting  that  there  might  be  force  in  this  last  contention. 
Ilk  that  the  plaintiH'  should  not  suffer  prejuilice  by 
nteriningling  of  the  goods.  She  was  in  no  just  sense 
jiamed  oq  that  account.  She  did  not  director  pro- 
to  be  done;  on  the  contrary,  she  required  the  mort- 
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gagor  to  covenant  in  the  deed  Ihat  he  would  purchase  re- 
plenishing goods  for  cash  down,  and  thus  prevent  occasion 
for  such  prejudice  to  any  person. 

The  mortgage  was  duly  registered,  and  the  defendants 
therefore  had  notice  of  it  and  its  provisions,  and  of  the  nature 
and  circumstances  of  the  mortgagor's  business,  and  tlie  rights 
of  the  plaintiff  in  respect  thereto.  It  was  their  duty  to  them- 
selves to  be  cautious  in  their  dealings  with  him.  Neverthe- 
less, they  sold  him  goods  on  a  credit  with  the  knowledge — 
it  is  fair  to  so  infer — thai  he  would  probably  iDteriningle 
them  with  the  goods  of  the  plaiiiliH'  as  morlgngee.  It  was 
their  laches,  their  rnisfurtuiie,  thus  to  deal  with  such  a  mort- 
gagor, and  thus  place  their  goods  beyond  recognition  and 
identification. 

In  such  a  case  one  party  or  the  other  must  suffer  preju- 
dice. Which  shall  it  be?  Surely  not  that  one  to  whom  no 
blame  attuclies.  As  surely  that  one  so  chargeable  with 
laches.  The  case  states  that  part  of  the  goods  in  contro- 
versy belonged  to  the  plaintiff,  but  these  could  not  be  dis- 
tinguished from  the  goods  .sold  to  the  mortgagor  by  the 
defendants  and  others.  But,  as  we  have  seen,  that  was  not 
the  plaintiff's  fault.  She  was  entitled  to  have  her  goods, 
and  when  it  was  admitted  on  the  trial  that  a  part  of  the 
goods  in  question,  under  the  circumstances,  were  hers,  then 
the  burden  was  on  the  defendants,  chargeable  with  laches,  to 
distinguish  and  prove  such  of  the  goods  as  belonged  to  them, 
because  the  mortgagor  wrongfu  ly  purchased  like  goods 
from  the  defendants  on  a  credit,  to  be  placed  with  the  plnin- 
tifF's  goods,  and  this  the  defendants  knew,  and  they  knew 
also  that  the  mortgagor  would  probably  intermingle  their 
goods  with  the  plaintiff's,  and  impliedly  they  gave  their 
consent  Ihat  he  might  do  so.  Thegoods  thusundistlnguish- 
able  became  the  property  of  the  plaintiff,  as  mortgagee. 
Queen  v.  Wernwag,  97  N.  C,  383,  and  the  autborities  there 
cited.  Judgment  affirmed. 
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"  10.  That  recently  there  has  been  much  public  discussion 
as  to  the  probability  of  a  railroad  being  built  to  the  Island 
and  Beach  above  mentioned,  and  as  to  the  increased  values 
of  the  lands  in  consequence  of  such  improvements,  and 
plaintiffs  were  offered  good  prices  for  their  land,  and  about 
the  middle  of  August  last  had  almost  closed  a  contract  for 
the  sale  of  a  part  of  the  Island  and  Beach,  when  to  their 
great  surprise,  and  great  pecuniary  loss,  they  ascertained, 
and  now  allege  that  defendants  with  strong  hand  entered 
upon  their  premises,  the  Island  aforesaid,  and  circulated 
threats,  far  and  near  that  they  would  shoot  any  person  who 
attempted  to  enter  the  premises  save  by  their  license,  and 
exhibited  their  shot  guns  and  other  evidences  of  murderous 
purposes,  and  proceeded  to  erect  a  building  on  the  land, 
placing  it  on  a  prominent  point  where  it  can  be  seen,  and  is 
seen  by  large  numbers  of  people,  and  the  title  of  plaintiffs 
has  been  thereby  grossly  slandered,  and  they  greatly  dam- 
aged. 

"  11.  That  the  acts  of  trespass  and  slander  and  violence 
herein  complained  of  have  been  done  by  botli  defendants 
with  the  malicious  intent  of  injuring  the  plaintiff,  and  done 
solely  with  the  wanton  and  malicious  motive  of  extorting 
money  from  pluintiifs. 

"  12.  That  plaintiff,  Julia  0  Harriss  has  been  damaged  by 
the  wrongful  and  malicious  acts,  slanders  aud  trespasses 
of  defendants,  in  a  sum  not  less  than  two  thousand  dollars; 
that  plaintiffs  have  been  prevented  from  making  a  sale  of 
their  property,  and  can  not  sell  it  at  all  with  the  cloud  on  the 
-title,  and  the  acts  of  trespass  which  have  been  committed 
wantonly  and  maliciously  by  the  defendants  for  the  pur- 
pose of  preventing  plaintiffs  from  selling  their  property 
and  realizing  on  it. 

"13,  That  defendants  have  entered  and  published  threats, 
'Claims  in  themselves  and  slanders  against  the  title  of  plain- 
tiffs, well  knowing  them  to  be  false,  and  actuated  by  mali- 
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1  slanders  consisting  in  Ihe  allegation 
ts  have  falsely  made  to  the  effect  that 
tie  to  the  premises  in  question,  and  that 
n  Sneeden  own  the  premises,  and  that 
g  to  cheat  and  defraud  them  out  of  it, 
I'hich  false  and  malicious  slanders  plain- 
lie  of  their  lands,  and  been  damaged  as 

is  are  informed  and  believe  that  no  other 
hen  Sneeden,  except  the  defendant  Wil- 
le  set  up  any  claim  to  the  premises,  or 
title  to  the  same. 
itifTs  demand  judgment, 
sand  dollars  against  said  defendants, 
t  in  this  action." 

ilied  at  the  time  the  action  began  for  the 
of  arrest  and  bail.  They  produced  be- 
lupport  of  (heir  motion  for  the  order  of 
complaint  used  as  an  affidavit  and  their 
laterial  parts  of  which  are  as  follows: 
ent  cause  of  action  exists  in  favor  of  the 
,he  defendants  William  Sneeden  and 
grounds  of  which  appear  by  the  sworn 
jtion,  hereto  annexed,  being  for  the  inju- 
by  denying  plaintiffs  title  thereto,  by 
1  holding  possession  forcibly  of  said 
tiing  threats  to  shoot  any  one  who  may 
pt  by  defendants'  license,  thereby  partly 
iffs  to  lose  the  sale  of  said  property, 
nents  of  said  complaint  are  true  to  the 
deponent  except  as  to  the  allegations 
lint  to  be  on  information  and  belief,  and 
ns,  deponent  believes  them  to  be  true, 
intiffs  are  about  to  commence  an  action 
t  the  said  defendants,  William  Sneeden 
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and  Silas  Sneeden,  upon  the  cause  of  action  stated  above, 
and  in  the  sworn  complaint,  and  has  issued  a  summons 
against  said  parties." 

The  Court  granted  the  orderof  arrest,  which  was  executed. 

Afterwards  the  defendants  filed  their  answer,  in  which 
they  broadly,  positively,  and  much  in  detail,  denied  the 
material  allegations  of  the  complaint  and  the  statements  of 
fact  in  the  affidavit.  The  following'is  a  copy  of  two  mate- 
rial paragraphs  thereof: 

"  10.  The  defendants,  answering  the  10th  article  of  the 
wraplaint,  admit  that  there  has  been  considerable  public 
discussion  as  to  the  probability  of'a  railroad  being  built  to 
the  island  and  beach  above  mentioned,  but  they  deny  the 
other  allegations  of  this  article  of  the  complaint,  and  assert 
as  follows:  That  in  the  midst  of  this  discussion  they  learned, 
for  the  first  time,  that  the  plaintiff  George  Harriss  set  up 
some  claim,  or  pretence  of  claim,  to  the  said  Hammocks,  and 
thereupon  they  consulted  counsel,  and,  acting  under  his  ad- 
vice, they  proceeded  to  eiect  a  smalt  building  upon  their  prop- 
erty, the  said  Hammocks,  and  to  occupy  the  same,  without 
the  least  violence,  or  olfer  of  violence,  to  any  person,  and 
without  threats  to  any  person,  ami  continued  to  occupy  the 
same  quietly  and  peaceably,  permitting  any  one  who  wished 
to  do  so  to  come  upon  the  island. 

"  11.  That  in  answer  to  the  1  Ith  article  of  the  complaint, 
the  defendants  deny  that  plaintiffs  have  any  title  to  said 
property,  or  that  they  have  committed  any  trespass,  slander 
or  violence  upon  the  siiid  plaintiffs,  or  either  of  them  or  their 
title,  and  they  deny  that  they  have  been  actuated  by  any 
malice,  or  any  motive  of  extorting  money;  on  the  contrary, 
the  defendants  allege  that  they  have  simply  attempted,  in  a 
lawful  and  peaceable  way,  to  protect  their  rights  to  the  pos- 
session of  their  own  property.  And  they  further  allege,  that 
frequent  offers  were  made  to  them  of  money  by  persons  in 
privity  with  the  plaintiffs,  all  of  which  they  rejected,  and 
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he  plaintiffs,  failing  in  these  efforts  to  secure  possession, 
'ell  knowing  that  they  had  no  title  to  the  premises,  and 
ng  that  defendants  were  very  poor  men,  and  hoping 
imidate  them  into  surrendering  their  property,  resorted 
unlawful  and  oppressive  proceeding  of  arresting  and 
ing  from  the  premises  these  defendants,  in  order  that 
might  thereby  secure  possession  for  themselves,  and 
immediately  following  the  arrest,  they  did  take  and 
old  possession  of  said  island  or  Hammocks." 
!  defendants  moved  to  vacate  the  order  of  arrest.  The 
granted  this  motion,  and  made  an  order,  of  which  the 
ing  is  a  copy : 

lis  motion  coming  on  to  be  heard  by  me  upon  thecom- 
r  and  answer  used  as  afiidavits,  the  answer  being  fully 
isive  to  the  allegations  of  the  plaintiffs,  and  it  appear- 
'  the  Court  that  the  allegations  as  to  slander  of  title  are 
£d,  and  the  Court  being  of  the  further  opinion  that  the 
d  cause  of  action  is  not  a  proper  ground  for  the  arrest 
defendants :  It  is  adjudged  that  the  motion  be  granted, 
lat  the  defendants  be  and  are  discharged." 
m  this  order  the  plaintiff  appealed  to  this  C-ourt 

Solomon  Wdl,  for  the  plaintiff. 
Thoe.  W.  Strange,  for  the  defendants. 

RRiuoN,  J.,  (after  stating  the  case.)  In  his  application 
1  action  for  the  provisional  remedy  of  arrest  and  bail, 
aintiff  should  state  in  the  affidavit  such  facts  as  clearly 
se  a  cause  of  action  as  to  which  the  defendant  may  be 
ed  as  allowed  by  the  statute  {The  Code,  §291).  These 
hould  beset  forth  with  such  fullness  and  legal  precision 
I  the  Court  can  certainly  discern  the  particular  cause 
ion  intended  to  be  alleged.  It  should  find  the  facts 
the  evidence  produced  by  the  plaintiff,  and  be  able  to 
d  determine  that  the  cause  of  action  exists  as  alleged. 
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It  is  not  sufficient  that  it  may  exist — this  must  not  be  left 
to  conjecture  or  bare  probability — the  Court  must  be  aatis- 
fied  from  the  evidence  before  it  that  it  does  so  exist,  because 
the  statute  allows  th«  order  of  arrest  to  be  granted  only 
"when  it  shall  appear  to  the  Court  or  Judge  thereof  by  the 
affidavit  of  the  plaintiff,  or  any  other  person,  that  a  sufficient 
cause  of  action  exists,  and  that  the  case  is  one  of  those  pro- 
vided for"  by  the  statute.  Moreover,  a  party  shall  not  be 
arrested  upon  conjecture,  on  facts  which  leave  the  mind  of 
the  Court  in  doubt  and  uncertainty. 

The  affidavit  should  state  the  facts  positively,  when  this 
can  be  done,  but  if  it  is  founded  upon  information  and  belief 
of  the  affiant,  the  grounds  of  such  belief  must  be  set  forth  so 
that  the  Court  can  see  and  judge  of  their  character  and  suffi- 
ciency,    Peebles  v.  Foote,  83  N.  C,  102,  and  cases  there  cited. 

The  defendant  may,  at  any  time  before  judgment,  move 
to  vacate  the  order  of  arrest  upon  the  ground  that  it  was 
irregularly  granted,  or  that  the  evidence  and  the  facts  found 
were  insufficient  to  justify  it.  lu  such  case  the  plaintiff 
cannot  be  allowed  to  offer  additional  evidence  to  support  his 
motion  improperly  granted.  The  Code,^^l7;  Bear  v.  Gjhen, 
65  N.  C,  511;  Devries  v.  Summit,  86  N.  C,  126.  But  the 
defendant  may  also  support  his  motion  by  producing  coun- 
ter affidavits  and  other  appropriate  evidence  to  prove  that 
that  the  plaintiffs'  motion  fur  the  order  of  arrest  was  not 
well  or  sufficiently  founded.  In  this  case  the  plaintiff  may 
prodttce  additional  affidavits  and  other  pertinent  evidence 
to  cure  defects  and  strengthen  his  case.  Qark  v.  Clark,  64 
N.  C,  150;  Devries  v.  Sam.mit,  supra. 

The  Court  having  tlie  order  of  arrest  and  the  motion  to 

vacate  it  before  it,  will  determine  whether  or  not  for  any 

,  cause  the  order  was  improvidently  granted,  and,  if  need  be, 

'  finding  the  facts  from  the  whole  evidence  and  considering 

and  applying  the  same,  it  will  direct  that  the  order  remaio 


in   some  particular  or 
f  opinion,  one  way  or  the 

arrest  should  be  allowed, 
!  law  arising  thereon,  the 
rder  ought  to  be  vacated. 
!  granted,  as  the  facts  at 
e  defendant  of  the  plain- 
I'ould  not  be  sufficient  to 
ion  to  vacate  the  order, 
3n  of  the  material  facts, 
and  facts  made  to  appear 
the  plaintiff  be  sufficient, 
ltd  have  such  point  and 
:.  the  plaintiff's  grounds 
ell  founded.  The  order 
—that  is -granted  upon 
a  the  application,  should 
ing  proof  that  it  should 
62;  1  Whit.  Prac,  421, 
)§  40,  41,  ei  seq ;  1   Gray's 

cause  of  action — that  of 
ntiffs  allege  very  vaguely 
int,  which  was  used  as  an 
or  the  order  of  arrest,  was 
,  I  291),  and  as  to  which 
(and  this  questionable), 
lint  and  answer  used  as 
e  the  order  of  arrest,  and 
the  whole  evidence,  and 
efendant  were  true  and 
nade  by  the  plaintiff  for 
order  of  arrest.  We  are 
gs  of  fact  by  the  Court, 
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this  being  a  case  at  law.  Jones  v.  Boyd,  80  N.  C,  258 ;  Hole 
V.  Richardson,  89  N.  C,  02;  W<yrtky  v.  SkUlds,  90  N.  C,  192. 
And,  accepting  the  facts  as  found,  we  cannot  hesitate  to  de- 
cide that  the  Court  properly  vacated  the  order  of  arrest. 
The  facts  alleged  by  the  plaintiffs  are  indefinitely,  vaguely 
and  loosely  stated,  and  therefore  to  be  taken  with  more  cau- 
tion. The  defendants  on  the  other  hand  expressly  and  pos- 
itively deny  all  the  material  allegations  of  the  plaintifis,  and 
allege  affirmatively,  facts  found  to  be  true,  which  go  stronglj 
to  show  that  they  claimed  the  title  to  the  land  referred  to  in 
good  faith,  and  did  not  impertinently  and  officiously  inter- 
fere with  the  plaintiffs 's  claims,  but  in  order  to  assert  theii 
own  claim  and  title.  This  they  had  the  right  to  do  in  good 
faith  in  an  action  of  this  character,  even  though  upon 
scrutiny  it  should  turn)  out  that  their  claim  of  title  wtu 
not  well  founded. 

We  may  add  in  this  connection,  that  the  cause  of  action 
commonly  denoiiinated  "slander  of  title"  as  to  real  prop- 
erty, arises  when  one  person  has  an  estate  or  interest  in  such 
property,  and  another  person  falsely  and  maliciously  denies 
impugns,  misrepresents  or  questions  the  former's  title  thereto 
and  he  suffers  as  a  consequence  special  damage.  There  is 
always  in  such  case  et  damnum  et  ivjuria.  An  essential  ele- 
ment of  this  cause  of  action  is  the  false  and  malicious  state 
ment  or  representation  as  to  the  title,  and  special  damage  tc 
the  complaining  party  occasioned  thereby,  however  or  in 
whatever  manner  such  statement  or  misrepresentation  inaj 
be  made.  As  when  a  party  was  about  to  sell  or  make  ai 
advantageous  disposition  of  his  land  and  another  imperii 
nenlly  interfered  and  falsely  and  maliciously  misrepresentec 
that  his  title  was  not  good,  and  thereby  prevented  the  sale 
or  prevented  the  owner  from  getting  for  it  ns  fair  a  price  a; 
he  otherwise  would  have  done.  In  such  a  case  an  action 
would  he  in  favor  of  the  injured  party,  but  he  would  be 
required  to  prove  that  he  sustained  actual  damage.    Gener- 
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is  not  aufdcieut  to  show  that  the  complaining  party 
d  to  sell  to  aay  person  who  might  buy ;  he  should 
,Dd  prove  that  he  was  in  treaty  to  sell  to  some  parti- 
ersoo,  or  at  least  that  some  onu  was  prevented — deter- 
'  such  false  statement  or  misrepresentation  from  offer- 
>uy.  It  is  not  sufficient  to  show  that  the  community 
d  the  land  as  less  valuable ;  proof  must  be  made  that 
lamage  was  sustained. 

f  the  denial  of  the  complaining  parties' title  was  made 
k  in  assertion  of  the  title,  real  or  honestly  believed 
in  him  who  made  such  denial,  an  action  would  not 
party  has  the  right,  as  we  have  said,  to  assert  in  good 
s  own  title,  although  he  may  be  mistaken  as  to  its 
'.  1  Starkie  on  Slander,  192;  Odgers'on  Lib.  and 
i7,  et  seq.;  McElwee  v.  Blackvjell,  94  N.  C,  261. 


B 18  no  error. 


Affirmed. 


A.  D.  PUFFER  et  al.  v.  A.  F.  LUCAS  and  wife. 

ading — Onmter-claim — Plea  since  last  continuance. 

tioa  to  recover  poeseaaion  of  properly,  the  defendant  alleged  in 
I  answer  matters  which  arose  subsequent  to  the  commencement 
the  suit,  and  upon  which  he  demanded  affirmative  relief. 
I  the  trial,  after  the  jury  was  empanelled,  the  plaintiff  demilr- 
1,  ore  tenut,  to  so  much  of  the  answer  as  referred  to  the  said 
w  matters :  Held, 

he  abjection  came  too  late,  and  if  it  had  anj  force  it  should 
ve  been  made  at  the  time  the  answer  was  filed, 
klthoagh  the  matter  was  not  atrictlj  a  counter-claim,  jet,  as  it 
M  pertinent  to  the  subject  of  the  action,  and  the  Court  had  juris- 
rtion,  by  consent  of  parties  or  with  the  sanction  of  the  Court,  it 
IB  proper  to  consider  the  questions  thus  raised,  and  determine 
s  action  upon  the  merits,  as  uponaplea  "since  last  continuance." 
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This  was  a  civil  action  tried  before  Philips,  J.,  at  Fall 
Term,  1887,  of  New  Hanover  Superior  Court. 

1  lie  plainlitfs  alleged  that  they  had  contracted  to  sell  and 
had  delivered  to  one  Eifurt  an  apparatus  for  the  manufac- 
ture of  soda  and  mineral  waters,  under  a  contract  by  which 
the  title  was  retained  until  the  purchase  money  should  be 
paid;  that  this  agreement  had  been  duly  registered ;  that 
Eifurt  had,  without  paying  the  price,  sold  the  property  to 
the  defendants;  that  the  purchase  money  was  still  due,  and 
its  payment  had  been  refused.  They  demanded  judgmentfor 
the  possession  of  tlie  apparatus,  for  damages  and  costs. 

As  a  second  defence,  the  defendants  alleged,  in  their  an- 
swer, as  follows: 

"1.  That  since  the  institution  of  this  action  the  plaintiffs 
in  this  action,  bj'  and  through  their  agent,  Charles  Frank, 
contracted  with  the  defendants  to  sell  them  another  machine, 
with  apparatus,  (tc,  connected  therewith;  thut  as  a  part  of 
said  agreement  the  plaintiffs  stipulated  that  they  would  take 
the  machine  in  controversy  in  this  action  in  part  payment 
of  the  new  machine,  and  agreed  to  allow  the  defendant  the 
sum  of  $300  for  the  same;  and  that  these  defendants  were 
to  retain  possession  of  the  machine  in  couti-oversy  in  this 
cause  until  the  new  machine  arrived ;  that  the  new  machine 
was  to  be  paid  for  in  instalments — the  sum  of  $120  upon 
arrival  with  the  bill  of  lading  attached,  and  the  balance  in 
instalments  on  time. 

"  2.  That  these  plaintiffs  have  never  yet  complied  with 
their  contract,  and  the  new  machine  has  never  been  deliv- 
ered, although  defendants  were  willing  and  able  to  comply 
with  their  contract. 

"  3.  These  defendants,  by  the  unlawful  and  willful  act  of 
the  plaintifT,  have  sustained  damage  to  the  amount  of  five 
hundred  dollars, 

"  Wherefore  defendants  pray  judgment : 


e  prayer  of  the  plaintiffs'  complaint  for  the 
«id  property  be  denied,  and  defendants  be 
.in  the  same. 

i  defendants  receive  of  the  plaintiffs  the  sum 
d  dollars  damages  for  the  willful  and  unlaw- 
he  aforesaid  contract. 
the  costs  of  this  action." 

Sg  made  reply  to  the  answer,  among  other 
ws: 

e  plaintiffs  deny  the  truth  of  the  facts  set 
i  1st  of  the  second  defense  set  forth  in  the  said 
r  any  such  contract  as  set  forth  therein  was 
le  Charles  Franks,  tliey  deny  that  be  was  an. 
Liffd'  with  power  or  authority  to  make  such 
at  the  same  was  ever  ratified  by  the  plaintiS^. 
y  admit  the  second  Article  of  the  second 
answer  to  the  extent  that  they  have  never 
the  terms  of  any  such  contract,  hut  they  deny 
iucb  contract. 

y  the  third  article  of  the  second  defense  set 
id  answer. 

further,  the  plaintiffs  allege  that  no  notice  of 
reach  of  the  contract  set  up  in  the  answer,  or 
ntiffs  claimed  the  existence  of  any  such  eon- 
;bin  the  past  two  days — during  the  present 
ourt — and  that  no  notice  was  ever  served  upon 
it  date,  to  produce  said  alleged  contracts. 
,he  plaintiffs  demand  the  judgment  prayed 
nplaint  filed  in  this  cause." 
vas  commenced  on  the  16th  day  of  August, 
mplaint  was  filed  to  January  Term,  1887,  and 
m  of  the  Court  was  amended.  The  answer 
3  following  April  Term.  The  defendants  rely- 
Qatters  alleged  in  the  second  defense  set  up- 
r  upon  the  trial,  offered  evidence  in  support 
ans  made  therein. 
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The  plainti^s  demurred  ore  tenus  to  the  second  defense  io 
the  defendants'  answer,  and  moved  to  strike  it  out,  because 
upon  its  face  it  did  not  contain  facts  sufficient  to  constitute 
a  good  and  valid  defense  in  this  action,  in  that 

1.  It  asked  for  affirmative  relief  and  could  therefore  be 
pleaded  only  as  a  counter-claim. 

2.  As  such  it  was  defective  in  that  it  was  not  pleaded  as 
a  counter-claim.  And  even  if  it  were,  it  alleged  that  the 
facts  constituting  it  occurred  since  the  institution  of  this 
action.  And  moreover  it  appeared  upon  its  face  that  it  was 
without  consideration. 

The  defendants  denied  this  and  contended  that  the  alleged 
plea  or  defense  was  to  the  further  prosecution  of  this  action 
and  in  bar  thereof 

The  Court  sustained  the  demurrer  and  motion  of  plain- 
tiffs, and  defendants  excepted. 

There  was  judgment  for  the  plaintiff,  from  which  the 
defendants  appealed. 

Mr.  Thovias  W.  Strange,  for  the  plaintifls. 
No  counsel  for  the  defendants. 

Merr:mon,  J.  The  defendants  had  possession  of  thf 
"  Apparatus  "  in  controversy,  and  if  the  contract  alleged  bj 
them  as  a  second  ground  of  defence,  exists  as  alleged,  thej 
are  entitled  to  have  such  possession  until  the  contract  shall 
be  observed  and  performed,  Brst,  on  the  part  of  the  plaiU' 
tiffs,  or  until  it  shall  in  some  way  be  discharged.  It  is  not 
void  for  want  of  consideration,  as  contended ;  the  niutua] 
agreement  of  the  parties  to  do  the  several  things  stipulated 
to  be  done  on  the  one  side  and  on  the  other  was  a  sufEcienI 
consideration  to  support  it. 

It  is  regular,  proper,  and  very  much  better  in  every  way 
that  all  pleadings  shall  be  orderly  and  formal,  but  the  men 
form    is  not  generally  essential.     If   sufficient  matter  it 
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the  law  determines  the  character  and  effect  of  the 
I,  without  regard  to  the  particular  name  given  it. 
efence  in  question  were  not  in  legal  effect  a  counter- 
^11  pleaded,  the  plaintiffs  should  have  demurred  to  it 
ime,  that  is,  when  it  was  pleaded  and  before  the 
[s  were  settled  and  completed.  If  it  were  not  a 
laim,  a  cause  of  action  was  alleged  irregularly,  it  is 
It  the  parties  might  have  litigated  it  by  consent, 
:  with  the  sanction  of  the  Court,  because  the  Court 
isdictiou  of  the  parties  and  the  cause  of  action. 
'  it  is  granted  that  a  cause  0/  action  was  not  well 
as  a  defence,  a  sufficient  defence  arising  after  the 
egan  was  alleged,  if  the  defendants  could  avail  them- 
■  it  in  this  action.  It  is  contended  that  they  could 
mse  it  iirose  after  the  action  began.  Ordinarily 
erally  this  is  true,  but  in  some  cases  a  defence  thus 
nay  be  pleaded  by  answer  as  in  the  case  of  a  plea 
i  last  continuance  by  consent  of  the  parties,  or  by 

the  Court,  with  a  view  to  the  ends  of  justice,  upon 
as  as  to  costs — as  where  the  plaintiff  took  possession 
ind  in  controversy  after  the  action  began,  and  like 
Bailey  v.  Cochran,  I  Hay,  120  (104);  Morgan  v.  Cone, 
i.,  234;  Johnnon  v.  Swahi,  Bush.  335;  Thompson  v. 
ones,  412. 

link  that  the  plaintifl's,  by  implication,  consented  to 
le  defendants  to  allege  and  avail  themselves  of  the 
in  question,  if  it  were  well  founded — at  least  they 
their  right  to  object  on  the  ground  that  it  arose  after 
)n  began.  They  did  not  demur  to  the  answer  as  they 
ave  done — on  the  contrary  they  made  reply  thereto, 
y  denying  and  controverting  the  defence  in  question  - 
ction  was  raised  that  it  could  not  be  alleged  and 
pon  in  this  action  until  after  the  pleadings  were  set- 
I  completed  and  after  the  jury  were  empanelled  to 
issue  of  fact  raised  by  them.     It  was  then  too  late  to 
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raise  such  objection.  There  is  nothing  in  the 
defence  pleaded  and  relied  upon  in  the  plead 
it  without  the  jurisdiclion  of  the  Court  in  this 
absence  of  appropriate  objection  made  in  ap 
<;iourt  might  and  ought  to  have  disposed  of  it  uj 
The  defendants  are  entitled  to  a  new  trial. 


E.  J.  POWERS  V.  T.  DAVENPORT. 

Arrest  and  Bail — A^mt — Jurisdidion — I 

1  A  debtor  endorsed  to  his  creditor  certain  notes  as  coll 
but  retaioed  poBBession  of  then]  under  ao  agreeme 
to  collect  when  due,  and  paj  the  proceeds  to  the 
that  this  made  him  the  agent  of  the  creditor,  and 
to  arrest  in  a  ctvjl  action  for  fraudulently  failing 
the  sums  he  collected  under  the  agreement. 
When  one  who  has  been  arrested  moves  to  vacate  tht 
upon  coiinter  affidavits,  purporting  to  meet  th 
against  him.  he  should  do  bo  full;  and  clearly,  oti 
der  of  arrest  will  be  continued. 

3.  It  ia  no  ground  for  vacating  an  order  of  arrest  that 

had  been  indicted,  tried  and  acquitted  by  the  Coi 
State  upon  the  same  charge. 

4.  A  non-resident  of  this  State  may  be  arrested  and  1 

fraud  under  The  Code,  %  281  (2). 
.5.  A  person  may  be  arrested  and  held  to  bail  for  a  fraut 
ter  the  contracting  of  the  debt — e.  g  — by  concealii 
other  devices  for  defeating  the  creditor. 

This  is  an   appeal   from  the  judgment  of 
refusing  to  allow  a  motion  of  the  defendant 


iding  in  New  Hanover 
311  January  27,  1888. 
1  the  following  aliidavit: 
.'orn,  deposes  and  says: 
lain  tiff. 

fiy  of  October,  1885,  the 
Dt,  as  his  agent,  for  the 
:  and  accounts  against 
a,  amounting  in  the  ag- 
six  hundred  and  thirty- 
ttanding  and  agret-ment 
dant  that  the  defendant 
its  for  the  plaintitf  and 
le  plaintiff  as  they  were 

;reement  the  defendant 
accounts,  and,  as  this 
y  conversations  with  the 
counts  and  from  receipts 
t  and  in  the  possession 
ation  of  the  defendant's 
sum  of  eleven  hundred 
1  the  several  debtors  and 
I  in  the  schedule  hereto 
davit.  And  this  affiant 
mounts  from  the  debtors 
mounts  and  from  whom 

led  of  the  defendant  that 
)  collected,  and  pay  the 
defendant  has  wholly 
18  this  affiant  is  informed 
inlawfully  converted  the 
t  to  defraud  and  cheat 
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"  5.  That  the  plaintiff'  has  commeDced  this  actioD,  and  haa 
issued  a  summons  herein." 

The  schedule  of  debts  accompanies  the  affidavit.  The 
order  of  arrest  was  made  returnable  "to  the  Clerk  of  the 
Superior  Court  of  New  Hanover  County,  at  his  office  in  the 
city  of  Wilmington,  County  and  Slate  above  written,  on 
Wednesday,  the  18th  day  of  January,  A.  D.  1888." 

Defendant  moved  to  vacate  the  order  of  arrest,  and  in 
support  of  said  motion,  filed  an  affidavit  admitting  para- 
graph 1  of  plaintiff's  affidavit,  and  so  far  as  is  material  for 
our  consideration,  snying  in  answer  to  the  affidavit  in  sub- 
stance that,  in  the  spring  of  1885,  he  purchased  from  the 
plaintiff  seventy  tons  of  Gibbs'  Guano,  for  which  he  exe- 
cuted three  notes,  and  that  in  October  of  the  same  year,  at 
Gaffney  City,  S.  (.'.,  he  endorsed  various  notes  and  accounts 
to  the  plaintiff  as  a  collateral  security  for  the  payment  of 
these  notes;  that  by  agreement  the  said  notes  and  accouuts 
were  left  in  the  defendant's  hands  with  the  understanding 
that  as  defendant  collected  money  thereon  he  would  apply 
it  lo  the  payment  of  these  notes;  that  when  said  collaterals 
were  endorsed  to  plaintiff'  he  was  informed  that  thej'were 
executed  to  defendant  for  various  brands  of  guano — the 
Gibbs  among  them ;  that  the  defendant  was  selling  other 
brands,  but  that  he  had  enough  notes  and  accounts  to  pay 
his  guano  indebtedness,  provided  he  could  make  collections, 
and  that  "agreeable  to  said  understanding,"  he  did  collect 
about  "$300,  ill  cash,  which  said  $300  represented  the  share 
and  percentage  which  Gibbs'  (Juano  held  to  the  $6tiS  col- 
lected on  said  notes,  and  that  the  $300  were  paid  to  the 
plaintiff,  and  for  freights."  That  about  $600  of  said  notes 
were  collected  by  one  S,  S.  Ross  and  applied  to  the  debts  of 
T.  Davenport  &  Co;  that  said  Ross  was  not  a  partner  of 
defendant  in  the  purchase  and  sale  of  Gibbs'  guano,  but  was 
a  partner  in  the  purchase  and  sale  of  other  guano  :  that  in 
November,  1885,  plaintiff  (by  his  agent  Malloy)  caused  de- 


raoney  to  hia  own  use,  he  would  not  be  guilty  of 
contemplated  under  section  291  of  The  Code. 
it  the  alleged  fraudulent  conversion  or  embezzle- 
13  committed,  if  anywhere,  in  the  State  of  South 

ourt  rendered  the  following  judgment: 
motion  coming  on  to  be  beard  before  me  on  affida- 
the  papers  herein  as  amended,  and  it  appearing  to 
■t  that  ihe  allegations  set  forth  in  the  atiidavit  of 
as  grounds  of  arrest  huve  not,  upon  the  proofs, 
Bcieotly  rebutted,  the  Court  finds,  for  the  purpose  of 
ion  only,  that  the  said  allegations  are  true.  It  is 
!  adjudged  that  the  motion  to  vacate  the  order  of 

is  refused." 

m  this  judgment  the  defendant  appealed. 

Solomon  Weil  (by  brief),  for  the  plaintiff. 
eux,  Jr.,  for  the  defendant. 

r  stating  the  case.)  1.  Section  295  of  The 
ler  things,  provides  that  the  order  "shall 
ff  *****  to  arrest  him  (the  de- 
d  him  to  bail  in  a  specified  sum,  and  return 
place  and  lime  .therein  mentioned  to  the 
rt  in  which  the  action  is  brought,  ifee."  In 
I  with  this  provision  the  nrder  is  made  re- 
Clerk  of  the  Superior  Court  of  New  Hano- 
8  office  in  the  city  of  Wilmington,  county 
rritten,  on  Wednesday,  the  18th  day  of  Jan- 

■  arrest  is  not  defective  in  that  respect. 
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2.  Section  291,  subsection  2,  of  The  Code,  authorizes  an  ar 
r^t "  in  an  action  *  *  *  for  money  received,  for  property  em- 
bezzled or  fraudulently  misapplied  by  *  *  •  any  factor, 
agent,  broker,  or  other  person  in  a  fiduciary  capacity." 

The  afiidavit  alleges  that  the  defendant  was  the  agent  of 
the  plaintifT,  and  that  as  such  he  collected  money  which  he 
"fraudulently  and  unlawfully  converted"  to  his  own  use 
with  "  intent  to  defraud  and  cheat  the  plaintiff",  and  we 
think  the  affidavit  was  sufficient  to  warrant  the  order  of  arrest 

3.  The  afiidavit  of  the  defendant  contains  a  statement  of 
facts  in  avoidance  of  the  plaintiff's  allegations  rather  than 
a  denial,  and  the  statement  is  not  very  clear  or  satisfactory. 
He  admits  that  the  notes  and  accounts  were  endorsed  by  him 
to  the  plaintiff,  and  were  left  with  him  for  collection.  Just 
what  he  means  when  he  says  thut  he  collected  "  $300  in  cash, 
which  said  $300  represented  the  share  and  percentage  which 
the  Gibbs  Guano  held  to  the  iSt>(>8.00  collected  on  said  uot«s,% 
is  not  very  clear,  as  the  $668.00  is  nowhere  else  mentioned  ; 
but  we  assume  that  it  had  reference  to  the  alleged  fact,  that 
the  plaintiff  was  iuforraed  at  tbe  time  the  notes  and  accounts 
were  endorsed  to  him,  that  they,  were  executed  for  various 
brands  of  guano. 

The  defendant  also  says  that  some  of  the  notes  and  accounts 
were  collected  by  one  Moore,  bis  agent,  and  by  one  Ross,  his 
partner,  and  went  into  the  general  fund  of  T.  Davenport  & 
Co.  He  does  not  say  that  this  was  without  his  knowledge 
or  approval.  His  affidavit  is  met  by  the  counter  affidavit  of 
Malloy,  supported  in  a  material  respect  by  the  written  agree- 
ment signed  by  the  defendant,  and  it  is  found,  and  as  the 
evidence  warranted,  by  the  Court  below,  that  for  the  purposes 
of  this  motion  tbe  allegations  of  the  plaintiff  are  true,  and 
the  3rd  ground  upon  which  the  defendant  bases  his  motion 
to  vacate  the  order  of  arrest  cannot  be  maintained. ' 

4.  This  is  a  civil  action  instituted  in  the  Superior  Court  of 
New  Hanover  County  to  recover  money  which  the  plaintiff 
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idant,  as  his  agent,  bad  collected  aod  neg- 
r  to  him,  and  which  he  refused  to  pay  upon 
I  plaintifT's  rights  in  this  action  caDDOt  be 
Bsult  of  any  collateral  proceeding  or  prose- 
Carolina,  and  the  4th  ground  of  defendant's 
vail  him. 

section  l,of  the  Acts  of  1869-70,  C.  C.  P., 
176,  authorized  arrest  and  bail  "  in  actions 
ict  where  the  defendant  is  a  non-resident  of 
I  provision  has  not  been  brought  forward  in 
ess  because  it  was  thought  to  be  in  contro- 
,  sec.  16,  of  the  Ck)nstitution,  which  declares 

be  no  imprisonment  for  debt  in  this  State 
)f  fraud."  But  there  is  no  constitutional 
9t  "  arrest  for  fraud,"  whether  the  person  be 
i-resident,  and  it  would  be  a  singular  dis- 
favor of  noD-residents  if,  when  within  the 
ir  Courts,  they  should  be  allowed  immuni- 

to  our  own  citizens. 

ild  that  under  subsection  4,  sectiou  291,  of 
idant  cannot  be  arrested  unless  he  has  been 
Q  contracting  the  debt.  McNeely  v.  Haynea, 
The  cases  cited  by  counsel  for  defendant 
ough,  40  How.  Prac.  Rep.,  220,  and  others,) 
I  arrest  for  fraud  in  contrading  debt,  and  not 
ies  embraced  in  subsection  2. 
Mvin,  72  N.  C,  384,  it  is  said,  "  The  words 
f  fraud  are  very  broad,"  and  they  compre- 
fraud  in  attempting  to  delay  and  defeat  the 
ibt  by  concealing  property  or  other  fraudu- 
embraces  also  fraud  in  making  the  contract, 
ions,  for  instance,  and  fri^ud  in  increasing 
i  when  an  administrator,  by  applying  the 
e  to  his  own  use,  paying  his  own  debts,  and 
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We  think  the  case  before  us  comes  withia  the  provision  of 
subsection  2,  sectioD  291,  of  The  Code,  and  that  the  fact  that 
the  defendant  ia  a  non-resident  of  the  State  gives  him  no 
immunity  from  arrest  when  within  the  jurisdiction  of  the 
Courts  of  this  State. 

6,  We  are  unable  to  see  any  force  in  the  6th  ground  upon 
which  the  defendant  bases  bis  motion.  His  own  evidence 
shows  thai  the  notes  were  endorsed  to  the  plaintiff,  and  that 
he  held  them  to  collect  for  the  plaintiff. 

7.  What  is  said  of  the  5th  ground  for  vacating  the  order, 
applies  to  the  7th  also.  If  a  person  in  South  Carolina, 
whether  a  citizen  of  that  State  or  of  this  State,  commits  a 
battery  in  that  State  upon  a  citizen  of  this  State,  or  does  an; 
other  act  for  which  an  action  will  lie,  and  afterwards  comes 
within  the  jurisdiction  of  this  State,  he  would  be  liable  to  an 
action  here,  and  the  lex  fori  would  govern  it  The  parties 
are  within  the  jurisdiction  of  the  Courts  of  this  State,  the 
relief  is  sought  here,  and  the  action  in  which  the  remedy  or 
relief  is  sought  is  governed  by  the  laws  of  this  State. 

There  is  no  error.  Affirmed. 


A.  M.  LEE,  Ex'r  of  THOS.  M.  LEE,  et.  al.  v.  JOHN  R.  BEAMAN, 
Adm'r  of  JONES  PETERSON,  et.  al. 

A  dministration — Staiiiie  Limitations— Presumption — DevastaviL 

1.  The  seven  jeare  limitation  pr«ecribed  by  Rev.  Code,  Cfa.  65,  Sec.  11, 
was  applicable  only  to  demands  against  the  debtor  in  his  life- 
time, but  when  such  claims  were  reduced  to  judgment,  the;  became 
merged  therein,  and  there  was  no  statute  of  limitation  against 
proceedings  for  its  enforcement,  either  against  the  p«r9onal  or 
real  estate  of  the  decedent.  After  the  expiration  of  ten  yean  a 
presumption  of  payment  arose. 
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teeo  a  devastavit  the  remedies  against  the  pergonal 
9  must  be  eibauetad  before  resort  con  be  bad  to  the 
vhich  the  deceased  died  seised  and  pueMasedi  but 
tonal  estate  was  lost  without  negligence  or  default 
tl  representative,  recourse  maj  be  had  to  the  de- 


viL  ACTION — a  creditor's  bill — tried  before 
Spring  Term,  1888,  of  Sampson  Superior 

:d  on  by  the  parties  at  the  trial,  so  far  as 
it  out  in  order  to  a  proper  understanding  of 
Qtroversy  in  the  action,  are  as  follows: 
e,  testator  of  the  plaintiff,  holding  a  claim 
erson,  after  the  death  of  the  latter,  recov- 
r  $337.23  and  interest,  against  the  defend- 
nan,  adm'r,  at  Full  Terra,  1861.  of  the  Su- 
iw  of  Sampson  County,  charging  him  with 
ate.  The  intestate  owned  a  large  number  of 
ue  of  $20,000,  and  a  growing  crop  from 
id  about  $400. 
63,  the  defendant,  under  a  license  from  the 

I  two  of  the  slaves,  and  iu  April  another, 
!  sum  of  $3,107,  with  which  fund,  all  re- 
3rate  currency,  after  the  expiration  of  the 
ischarged  all  the  indebtedness  due  by  the 
le  said  judgment  on  this  debt.  Soon  after  its 
id  to  pay  to  the  Clerk  of  the  Court,  who 
!  the  money  tendered,  under  directions  of 

Lee,  and  thereupon  he  paid  it  into  the 

II  remains  and  has  become  worthless. 

53,  the  other  slaves,  valued  at  $17,000  were, 
a  proceeding  for  partition,  divided  among 
and  refunding  bonds,  with  good  sureties, 
md  filed  in  the  office,  but  they  have  since 
re  rendered  insolvent  by  the  results  of  the 
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war.  All  the  personal  estate  of  the  intestate,  Peterson,  was 
lost  and  rendered  valueless  from  the  same  cause,  and  this 
"without  negligence  or  default  on  the  part  of  the  adminis- 
trator." 

The  intestate  debtor  left  a  valuable  tract  of  land  at  his 
death  in  addition  to  the  personal  estate,  which  descended  to 
his  heir^-at-law,  who,  within  two  years  thereafter  sold  and 
conveyed  the  same  to  the  defendant,  Beaman,  and  he,  with 
them  is  a  party  to  the  present  suit,  which  seeks  to  pursue 
and  subject  the  land  to  the  payment  of  said  judgment. 

At  Fall  Term,  1871,  an  action  was  begun  against  the  admin- 
istrator to  compel  satisfaction  out  of  the  personal  estate, 
which  resulted  in  a  non-suit,  suffered  at  June  Term,  1876. 

On  May  8th,  1877,  he  commenced  a  special  proceeding 
before  the  Clerk  and  against  the  heirs-at-law  to  subject  the 
intestate^s  land,  which,  being  carried  to  the  Superior  Court 
for  hearing  before  the  Judge,  upon  his  intimation  of  a  want  of 
jurisdiction,  terminated  also  on  April  10,  1886,  in  a  non- 
suit. 

Thomas  M.  Lee  died  in  April,  1881,  and  on  May  1,  there- 
after the  present  plaintiff  became  his  executor,  and  made 
advertisement  for  creditors,  as  required  by  law. 

The  Court  being  of  opinion  upon  these  facts  that  the  action 
so  far  as  it  sought  to  reach  the  real  estate  was  barred  by  the 
statute  of  limitations,  the  plaintiff  again  submitted  to  a 
judgment  of  non-suit  and  appealed.  The  errors  assigned  in 
the  ruling  are  as  follows : 

1.  In  that  it  appears  that  the  administrator  had,  at  and 
before  the  rendition  of  judgment,  assets  of  his  intestate  suflS- 
cient,  and  whiqh  he  ought  to  have  applied  to  the  payment 
of  the  debt. 

2.  In  that  having  such  funds  in  Confederate  currency  in 
sufficient  amount  to  discharge  the  judgment,  and  having 
tendered  the  same  to  the  Clerk,  who,  by  plaintifiF's  instruc- 
tion, refused  to  accept  the  currency,  the  administrator  depos- 


■  I 


SEPTEMBER  TERM,  1888. 


Lrb  v.  Beaman. 


e  same  in  the  ofiice  of  said  Clerk,  where  it  now  is,  and 
intiff  contends  that  such  action  on  the  part  of  the 
strator  was  at  bis  own  peril,  and  rendered  him  liable 
barged  with  the  value  of  said  Confederate  money  at 
e  of  said  deposit. 

Iiat  while  the  suit  of  the  said  T.  M.  hee  was  pending 
him,  so  resulting  in  said  judgment,  aud  before  said 
tot,  the  said  administrator  turned  over  to  the  children 
»aid  Jones  Peterson,  aa  his  next  of  kin,  slaves  of  the 
if  $17,000,  and  took  from  them  refunding  bonds  with- 
licieutly  providing  for  the  satisfaction  of  the  plaintff' s 
□d  the  plnintitf  contends  that  such  action  of  the 
strator  was  without  authority  of  law.  ■ 
bat  upon  the  facts  found  the  Court  held'  that  the 
Ta  action  was  barred,  as  against  the  heirs  of  Jones 
Q,  by  the  statute  of  1715,  (now  Revised  Code,  ch.  65, 

lis  ruling  the  plaintiff  excepted  and  assigns  for  error : 
aatsaid  act  applies  only  to  claims  against  the  said 
'eterson,  existing  at  the  time  of  his  death,  and  not  to 
f's  judgment  taken  against  his  administrator. 
be  heirs  are  concluded  by  the  judgment  taken  against 
ninistrator  in  1863. 

be  heirs  do  not  plead  the  statute,  and  aa  the  sale  of 
d  by  them  to  the  defendant  Beaman  was  void,  being 
two  years  of  the  death  of  said  Jones  Peterson,  the 
slill  in  the  heirs  as  against  the  plaintiff, 
ihn  R.  Beaman,  pureiiaser,  under  such  voi^l  sale,  can- 
ad  it,  because  he  is  Vte  defendant  in  the  judgment  of 
nd  all  subsequent  pnceedings  thereon. 
he  heirs  cannot  plead  it,  because  they  received  the 
ally  and  gave  refunding  bonds  to  pay  the  debts  of 
estate,  which  bonds  are  still  subsisting  against  them  ; 
the  heirs  could  not  neither  can  the  purchaser. 
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Mr.  J.  L.  Stewart  for  the  plaintiffs. 
Mr.  W.  R.  Allen  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case.)  The  appeal  seems  to 
have  been  intended  to  present  for  review  the  ruling  as  to  the 
statutory  obstruction  in  the  way  of  reaching  the  descended 
lands  of  the  deceased  debtor  after  the  lapse  of  so  long  an 
interval,  and,  strictly  speaking,  the  correctneaaof  the  expressed 
opinion  which  led  to  the  nonsuit  is  the  sole  matter  pre- 
sented for  our  decision.  Confining  ourselves  to  this  single 
inquiry,  we  should  feel  little  hesitancy  in  pronouncing  the 
intimated  intended  ruling  erroneous.  The  statute  which  is 
supposed  to  have  that  effect,  after  the  lapse  of  seven  years 
from  the  death  of  the  debtor,  (Rev.  Code,  ch.  Q6,  sec.  11,) 
moat  manifestly  applies  to  claims  existing  against  the  debtor  in 
his  life-time,  and  a  delay  for  the  specified  period  in  enforcing 
them  by  action.  But  when  such  action  has  been  brought 
and  the  -debt  or  demand  reduced  to  judgment  against  the 
administrator,  a  new  cause  of  action  arises  upon  the  Judg- 
ment into  which  the  original  claim  has  merged,  and  this  is 
governed  by  the  provisions  of  the  other  enactments  that  bar 
an  action,  and  there  are  none  such  under  the  law  in  force 
when  the  judgment  was  rendered,  but  the  creditors  inaction 
for  ten  years  without  explanatory  and  rebutting  evidence, 
raised  a  presumption  that  it  has  been  satisfied.  Johmton 
V.  Jones,  87  N.  C,  393 ;  Mauney  v.  Holmes,  Ibid,  428. 

The  judgment  being  the  foundation  of  the  new  action, 
whether  the  proceeding  looks  to  a  satisfaction  to  be  made 
out  of  the  personal  or  real  estate,  both  of  which  came  from 
the  debtor  and  are  alike  liable  to  his  creditors,  the  one  after 
the  exhaustion  of  the  other,  there  was  no  statutory  bar  to 
its  enforcement.  Speer  v.  James,  94  N.  C,  417 ;  Smith  v. 
Brown,  99  N.  C.  377. 

The  cases  of  Syme  v.  Badger,  96  N.  C,  197.  and  Andres  v. 
Powdl,  97  N.  C,  155,  were  determined  on  a  construction  of 
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Penalty — Marnage — Register  of  Deeds — Negligence. 

Where  a  tt«gieter  of  Deeds  iE8ued  a  license  for  the  marriage  of  a  womai 
under  the  age  of  eighteen  yeara,  without  the  written  assent  of  he 
parents,  upon  the  application  of  a  atranger,  who,  in  response  t 
inquirieH  put  to  him,  stated  the  residence  of  the  parties  deairin, 
to  be  married,  their  parentage  and  that  the  woman  was  18  or  1 
years  old,  but  the  Begiater  made  no  further  inquiry:  Held,  thi 
he  had  made  no  such  reasonable  inquiry  that  there  was  no  probe 
ble  legal  impediment  to  the  proposed  marriage  as  required  by  Ian 
and  be  had  incurred  the  penalty  provided  for  the  neglect  of  hi 
duties  in  that  respect 

Civil  action,  triecJ  before  Shepherd,  J.,  at  Spring  Tern 
1888,  of  Lenoir  Superior  Court. 

This  action  was  brought  to  recover  the  penalty  prescribe 
by  The  Cbde,  §1816. 

It  was  agreed  by  the  parties  that  the  Court  should  try  tb 
facts  as  well  as  the  law,  and  a  jury  trial  being  waived,  th 
Court  found  the  following  facts: 

1.  That  the  plaintilf  was  a  resident  of  Duplin  County,  an 
lived  twenty-five  miles  from  Kinston,  Lenoir  County,  c 
which  county  the  defendant  was  the  Register  of  Deedf 
that  plaintiff  had  a  daughter  named  Ann,  who  was  undt 
the  age  of  eighteen,  and  who  was  living  with  her  parentsi 
said  County  of  Duplin;  that  the  daughter  married  on 
Chauncy  Smith  against  the  consent  of  the  plaintiff;  that  sh 
left  his  house  and  married  I^mith  while  the  plaintiff  wj 
absent  at  a  funeral  in  the  neighborhood;  that  her  parents  wei 
ojiposed  to  the  marriage,  which  was  solemnized  on  the  7t 
of  April,  1S87. 

2.  That  the  license  for  the  marriage  was  issued  by  th 
defendant  on  the  Stii  of  March,  1S87,  and  upon  the  applici 
tion  of  one  Westbrook,  a  stranger  to  defendant,  the  latt« 
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3tr.  H.  K.  Komegay,  filed  a  brief  for  plaiDtifT. 
Mr.  N.  J.  Rovse,  (by  brief),  and  Mr.   W.  R.  Allen,  for  the 
defendant. 

Merrimon,  J.,  (after  staling  the  case.)  It  appears  that  the 
defendant  was  tlie  Register  of  Deeds  of  the  County  of  Lenoir 
on  the  Sth  day  of  March,  1887,  and  the  question  presented 
by  the  record  for  our  dcisioo  is,  did  ifappear  probable,  up(m 
reasonable  inquiry  made  by  him  at  the  time  he  issued  th( 
license  mentioned  on  that  day  for  the  marriage  of  the  feraalt 
Ann  Williams  therein  named  and  Cbauncy  Smith,  that  shi 
was  of  the  age  of  18  years? 

The  sections  of  the  statute  (The  Code,  5§  1814-1816)  per 
taiiiing  to  and  regulating  marriage,  are  in  pari  materia,ani 
must  be  construed  togetlier  in  the  respects  material  here 
Bowles  V.  Cochran,  93  N.  C,  398.  The  first  of  these  section! 
provides,  among  other  things,  that  "  Every  Register  of  Deed; 
shall,  upon  application,  issue  a  license  for  the  marriage  o 
any  two  persons:  Provided,  it  shall  appear  to  him  probabl 
that  there  is  no  legal  impediment  to  such  marriage,"  &c 
The  second  provides  that  "  Every  Register  of  Deeds  who  shal 
knowingly,  or  wlthovt  reasmiable  inquiry,  issue  a  license  foi 
the  marriage  of  any  two  persms  to  which  there  is  any  lawfu 
,impediment,  or  when  either  Of  the  persons  is  under  the  agi 
of  eighteen  years,  without  the  consent  required  by  sectior 
eighteen  hundred  and  fourteen,  shall  forfeit  and  pay  tw( 
hundred  dollars  to  any  person  who  shall  sue  for  the  same.' 

The  authority  thus  conferred  to  issue  license  is  not  to  bi 
exercised  carelessly  and  as  a  mere  matter  of  form.  It  ii 
important,  and  intended  to  serve  the  very  wholesome  pur 
pose,  among  other  things,  of  preventing  marriage,  whet 
there  exists  some  legal  impediment,  and  to  prevent  the  mar 
riage  of  persons,  male  or  female,  under  the  age  of  eigbteei 
years,  and  therefore  not  presumed  to  be  capable  of  wiselj 
entering  into  so  important  a  relation  unless  with  the  writter 
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it  did  Dot  appear  probable  to  the  defendant,  upon  "reasons 
ble  inquiry,"  that  Ann  Williams,  mentioned,  was  of  the  ag 
of  eighteen  years  when  the  license  for  her  marriage  wa 
issued  by  him.  He  did  not  know  her  or  her  family,  nor  di 
he  know  Smith  named  in  the  license  or  his  family.  A 
entire  stranger  to  him  made  application  for  the  license.  H 
made  no  inquiry  except  of  this  stranger.  The  questions  pi] 
to  him  were  very  general  and  vague — not  such  as  to  elic' 
directly  material  information,  except  that  as  to  the  age< 
Ann  Williams.  The  answer  in  this  respect  was  uncertaii 
careless  and  unsatisfactory — indeed,  it  suggested  furtht 
inquiry,  but  none  further  was  made.  He  was  not  eve 
asked  if  the  father  of  the  female  resided  in  the  county  < 
Lenoir,  and  it  seems  the  defendant  did  not -know  that  hedi 
or  did  not.  Surely  such  inquiry  in  respect  to  suth  a  matt* 
was  not  reasonable,  nor  did  the  inquiries,  and  the  informi 
tioD  so  unsatisfactory,  make  it  appear  probable  that  tl: 
female  was  of  the  age  of  eighteen  years.  The  mere  person) 
appearance  of  an  entire  stranger  was  not  evidence  to  creai 
such  probability — it  was  scarcely  ground  for  conjectur 
That  an  entire  stranger,  not  vouched  for,  should  make  sue 
an  application,  was  rather  ground  of  suspicion  that  it  wi 
not  made  in  good  faith,  and  this  should  have  prompted  fu 
ther  and  satisfactory  inquiry  before  issuing  the  licens 
Cotey  V.  L&ins,  *J1  N.  C,  21 ;  Bowles  v.  Cochran,  gapra. 
There  is  no  error,  and  thejudgment  must  be  affirmed. 
Affirmed. 
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Whitfield,  viz.:  Lewis  Whitfield,  Jr.,  Allen  Whitfield,  Jr., 
William  B,  Whitfield,  Nathan  B.  Whitfield  and  James  B. 
Whitfield,  all  of  my  lands  in  Sampson  County,  and  that  part 
of  my  lands  in  Wayne  County,  on  the  south  side  of  Neuse 
river ;  also  that  part  of  my  lands  lying  on  the  north  side  of 
Neuse  river,  in  Wayne  County,  in  the  bend  of  said  river, 
and  within  the  following  bounds  (giving  certain  lines),  to 
them,  or  the  surviving  part  of  them;  and  in  the  event  of 
the  death  of  the  aforesaid  Lewis  Whitfield,  Allen  Whitfield, 
William  B.  Whitfield,  Nathan  B.  Whitfield  and  James  B. 
Whitfield,  sons  of  Allen  Whitfield,  deceased,  leaving  no  heirs 
of  tlioir  own  body,  then,  and  in  that  case,  the  aforesaid  lands 
shall  be  equally  divided  between  Tabitha  Wooten  and  Mary 
'  Jane  Whitfield,  daughters  of  Allen  Whitfield,  deceased,  or 
their  children.  I  hereby  wish  it  to  be  distinctly  understood 
that  each  son  of  Allen  Whitfield,  deceased,  as  above  named, 
shall  receive  his  proportional  share  of  said  lands  when  he 
arrives  at  the  age  of  twenty-five  years,  and  not  before." 

4.  That  that  part  of  said  lands  comprised  in  said  deed 
from  the  defendant  to  the  plaintiffs,  and  concerning  which 
this  action  has  been  brought,  is  a  part  of  the  lands  devised 
in  the  said  8th  item  of  said  will. 

5.  That  Lewis  Whitfield,  Jr.,  Allen  Whitfield,  Jr.,  the 
defendant,  W.  B.  Whitfield,  Nathan  B.  Whitfield  and  James 
B,  Whitfield,  all  of  the  primary  devisees  named  in  the  said 
8th  item  of  said  will,  survived  the  testator. 

6.  That  all  of  the  said  primary  devisees,  mentioned  in  the 
said  8th  item  of  said  will,  survived  the  age  of  twenty- five  years, 
and  thereupon  all  of  the  lands  devised  in  thesaid  8th  item  were 
legally  divided  between  all  of  said  primary  devisees,  and  that 
part  of  the  said  lands  concerning  which  this  action  has  been 
brought  was  allotted  in  said  partition,  together  with  other 
lands,  to  James  B.  Whitfield. 

7.  That  on  the  10th  day  of  July,  1862,  James  B.  Whitfield 
died,  unmarried,  and  without  having  or  leaving  issue  of  bia 
body,  leaving  him  surviving  the  other  four  primary  deviseee. 
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ly  of  May,  18IJ4,  Nathan  B.  Whit- 
i  without  having  or  leaving  issue 
iurviving  the  other  three  primary 

February,  186(1,  both  of  the  shares 
han  B.  Whitfield,  deceased,  which 
le  partition  proceeding,  mentioned 
greement  of  facts,  were  in  one  par- 
1  between  the  then  surviving  pri- 
he  said  8th  item  of  said  will,  viz.: 
I  Whitfield,  Jr.,  and  the  defendant 
I  the  said  lands  comprised  in  said 
to  the  plaintiffs,  and  concerning 
1  brought,  was,  among  other  lands, 
o  the  said  defendant,  William  B. 

en,  one  of  the  executory  devisees, 
of  said  will,  died  on  the  25th  day 
[  her  surviving  several  children,- 

bitfield,  the  other  executory  devi- 
8tb  item  in  said  will,  is  still  liv- 
the  said  James  B.  and  Nathan  B. 
said  division,  being  the  said  three 
ry  Jane  Whitfield  and  the  children 
lid  executory  devisees,  mentioned 

ly  of  April,  1888,  Lewis  Whitfield, 
Jr.,  two  of  the  primary  devisees 
■  said  will,  executed  a  quit-claim 
lliam  B.  Whittield,  by  which  tiiey 
its,  title,  interest  and  claim  iti  the 
the  defendant  William  B.  Whit- 
eedings  mentioned  in  the  9th  sec- 
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nirvived  the  said  test&tor,  and  arrived 
-9,  took  an  absolute  title  id  fee  simple 
I  in  said  item ;  and  that  upon  the  death 
Nathan  B.  and  James  B.  Whitfield, 
lares  of  the  said  lands  went  to  their 
o-wit;  Wm.  B.  Whitfield,  Allen  Whit- 
Geld,  Jr.,  and  Mary  Jane  Whitfield  and 
that  the  deed  from  the  defendant,  Wm. 
id  only  three-fifths  interest  in  the  said 
Ifths  being  the  property  of  Mary  Jane 
lildren  of  Tabitha  Wooten,  deceased. 
1  by  the  parties  to  this  action  that  if 
true  the  said  8th  item  as  above,  then 
tered  in  favor  of  the  plaintiffs  against 
le  sum  of  four  hundred  dollars,  it  is 
laintifia  recover  of  the  defendant  the 
dred  dollars  with  interest  thereon,  and 
n. 
it  the  plaintiff  appealed. 

plaintiffs. 

Messrs  Lofiin  &  Rountree  also  filed  a 

int. 

stating  the  case.)  We  concur  in  the 
on  the  clause  of  the  testator's  will, 
1  the  case  agreed,  as  warranted  by  the 
jMon,  90  N.  C,  592,  where  the  phraseol- 

following  the  reasoning  in  HUliard  v, 
21,  as  applied  to  a  devise  of  an  estate 
which  is  defeasible,  and  no  time  is  fixed 
me  absolute — whether  at  the  death  of 

devisee — the  former  will  be  accepted 
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in  the  absence  of  any  indication  of  a  different  time  for  the 
vesting,  and  when  such  indication  does  appear,  the  time 
thus  indicated  will  be  adopted. 

In  that  case  the  intention  of  the  testator  was  made  mani- 
fest in  fixing  the  period  at  the  arrival  of  the  devisee  at  the 
age  of  twenty-five  years. 

The  coincidence  in  the  cases  appears  in  the  fact  that  the  de- 
visee in  onecase  wasleft  free,  on  attaining  tlie  prescribed  period 
of  life,  to  dispose  of  the  property  given  him  "as  he  pleased," 
vhile  he  could  not  do  so  before,  and  in  the  other  the  land 
was  to  remain  in  common  until  the  several  tenants  attained 
the  same  age,  and  then  each  devisee  was  "  to  receive  his  pro- 
portionate share,"  that  is,  to  have  it  separated  and  assigned 
to  him  as  his  own,  and  free  from  further  limitations.  The 
quality  of  survivorship  thus  being  detached,  and  all  being 
of  full  age  under  the  requirements  of  the  will,  a  division 
was  made  among  the  hve  original  devisees,  by  which  each 
became  seized  of  an  estate  in  fee  in  the  several  parts,  and 
the  devise  to  said  Tabitha  and  Mary  Jane,  as  an  executory 
contingent  limitation,  fails,  as  it  would  by  reason  of  the 
further  fact  that  one  of  the  five  having  died,  leaving  chil- 
dren, the  contingency  never  can  occur  of  death  oj  ail  wUkoul 
issue. 

After  the  deaths  of  James  B.,  in  July,  1862,  and  Nathan 
B.,  in  May,  1864,  neither  of  whom  were  ever  married,  their 
shares  were,  in  a  proceeding  for  partition,  divided  among 
the  surviving  brothers,  who,  and  Mary  Jane  and  the  chil- 
dren of  Tabitha  who  died  in  October,  1860,  were  the  heirs 
at  law  of  the  deceased  intestates. 

The  defendant,  William  B.,  having  acquired  the  several 
shares  allotted  in  the  second  division  to  Lewis  and  Allen  by 
a  quit-claim  deed  from  them  to  him,  not  embracing  the 
lands  allotted  to  them  in  the  first  division  among  the  five 
brothers,  and  having  no  issue  of  his  body,  by  his  deed  ot 
April  21,  1888,  conveyed  to  the  plaintifis,  for  the  recited 
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rior  Court,  sued  out  an  execution  thereon,  under  which  the 
tract  or  lot  of  the  defendant  was,  in  July,  1887,  sold  and  con- 
veyed to  the  plaintiff  without  assigning  him  a  homestead. 
At  the  time  of  sale  no  claim  was  made  thereto,  but  the 
defendant,  according  to  the  Sheriff's  return,  then  residing  at 
Little  River,  in  South  Carolina,  was  notified  by  mail  of  the 
sale.  In  February,  1888,  the  defendant  applied  by  petition 
to  the  Superior  Court  upon  the  all^ations  of  fact  therein 
contained,  for  an  order  setting  aside  the  sale  and  vacating 
the  deed  of  the  Sheriff,  and  for.  the  appointment  of  commis- 
Bioners  to  lay  off  and  assign  to  him  a  homestead  in  the  lot 
Accompanying  the  petition  is  his  aEGdavit,  in  which  he  s&yt 
that  he  ia  a  citizen  and  resident  of  this  State,  and  that  hif 
removal  to  South  Carolina  was  for' a  definite  period  of  time 
with  no  intent  to  make  that  his  permanent  home,  but  to 
return,  and  that  such  is  his  present  purpose,  after  a  shorl 
sojourn.  Notice  was  given  to  the  plaintiff  of  an  intended 
motion  to  this  effect,  to  be  made  before  the  Judge  on  Marcb 
2, 1888. 

At  April  Term,  1888,  the  application  was  beard,  and  e 
single  issue  submitted  to  the  jury,  to-wit :  Was  the  peti- 
tioner, A.  A.  Moseley,  a  resident  of  the  State  of  North  Caro 
Una  on  July  4,  1887  ? 
The  testimony  of  the  defendant  was  to  this  effect : 
"I  was  born  and  raised  in  Sampson  County  ;  resided  ii 
New  Hanover  on  July  4, 1887,  and  reside  there  now.  I  owr 
no  real  estate  except  this  described  in  the  petttion.  I  ownec 
this  in  July,  1887."  Upon  cross-examination  he  stated 
"  I  am  fifty-three  years  old  ;  have  a  wife  and  one  child  ;  lef 
them  in  Horry  County,  S.  C,  last  Sunday.  She  went  then 
on  the  17th  of  February,  1887.  My  child  is  seventeen  year 
old.  My  wife  has  two  other  children  who  are  of  age ;  oni 
of  them  is  in  New  Berne,  and  the  other  is  with  her ;  shf 
owns  about  three  thousand  acres  of  land  in  South  Carolina 
and  is  living  on  other  land  in  which  she  has  an  interest ;  1 
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change  his  residence,  except  for  the  foregoing 
the  defendant  was  an  actual  resident  of  New  '. 

The  Court  declined  to  give  this  iostructioi 
following: 

If  in  February,  1887,  the  petitioner  Mosel 
his  family  to  South  Carolina  for  the  purpose 
his  wife's  land  there,  and  to  make  it  his  hon 
the  property  there  in  order,  which  he  thouj 
about  two  years,  and  then  return  to  North  Ci 
has  so  lived  in  South  Carolina  ever  since,  am 
there,  making  that  his  actual  home,  returnir 
ton  only  two  or  three  times  a  year  to  purcha 
his  operations  in  South  Carolina,  and  looki 
property  he  had  left  in  New  Hanover  County 
find  that  he  was  not  a  resident  within  the  a 
issue. 

The  jury  answered  the  issue,  "  No." 

There  was  judgment  dismissing  the  petitio 
ant  appealed. 

Meagra.  W.  R.  AUm,  and  J.  L.  Steivart,  for  th' 
Mt.  B.  R.  Moore,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case.)  The 
the  State  confers  a  right  of  homestead  in  lai 
be  for  a  limited  time  exempt  from  execution 
process  obtained  on  any  debt,  with  the  dwell 
ings  used  thereon,  "  owned  oiid  occupied  by  any 
State,"  not  exceeding  one  thousand  dollars  it 
Art.  X,  Sec,  2 — and  the  only  inquiry  the  app 
to  make  is,  as  to  the  correctness  of  the  constru 
the  words,  "  a  reaident  of  tJm  State,"  by  the  J  udg 
to  the  jury. 

We  think  it  clear  that  the  Constitution  do« 
plate  a  double  or  divided  residence  in  ditferen 


IN  THE  SUPREME  COURT. 


Leb  v.  HoeEUCT. 


ceases  to  be  within  the  terms,  the  purpose,  or  spirit  of  t! 
constitutional  provision,  and  all  the  property,  both  real  ai 
personal,  that  he  may  leave  behind  him,  becomes  at  or 
subject  to  the  satisfaction  of  his  debts." 

The  same  proposition  is  enunciated  by  the  Court  in  Mw 
V.  Casddey,  98  K.  C,  558,  where  the  party  had  been  abst 
seven  or  eight  years,  employed  on  board  a  steamboat  in  Fl 
ida,  yet  intended  to  return  in  the  future  to  hia  former  home 
Wilmington.    In  reference  to  this  point,  the  Court  say : 

"  Our  Constitution  and  statute  do  not  extend  to  such 
case.  The  person  must  be  a  remdent  actual  and  not  a 
ttrudive,  to  be  entitled  to  the  exemption.  This  is  made  cl< 
by  the  section  securing  the  homestead  to  insolvent  debto 
when  "  owned  and  occupied  by  any  resident  of  this  Stat 
The  benevolent  provision  is  for  our  own  citizens — those  v 
have  a  residence  among  us — and  must  be  construed  as  i 
embracing  cases  of  mere  domicile,  when  the  rights  incidf 
to  domicile  may  be  retained  until  a  domicile  is  obtained  el 
where." 

It  suggested  itself  during  the  argument  that  perhaps  t 
question  of  intent  should  have  been  left  to  the  jury 
determining  whether  the  first  residence  is  retained,  so  as 
secure  the  home  of  the  debtor  for  his  occupation  when 
should  return.  But  upon  further  consideration  we  appro 
of  the  form  of  the  charge,  because  all  the  facts,  forming  t 
hypothesis  upon  which  the  construction  is  predicated,  devel 
an  intent  to  change,  as  in  fact  the  debtor  does  change,  1 
residence,  and  the  effect  of  his  acts  cannot  be  defeated 
his  declaration  that  he  did  not  so  intend.  It  is  iraporU 
that  legal  rights  should  rest  upon  facts  proved,  with  thi 
attending  consequences,  and  not  upon  an  undisclosed  pi 
pose  at  variance  with  thera.  So  we  are  of  opinion  that  t 
enumerated  facts  do  in  law,  if  so  found  by  the  jury,  cona 
tute  a  change  of  residence  under  this  clause  of  the  Cons 
tution. 

There  is  no  error,  and  the  judgment  is  aflSrmed. 
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abandon  his  residence  in  this  State,  then  they  should  respoi 
to  the  issue  submitted  to  them  in  the  negative, 

I  do  not  question  that  if  a  resident  of  this  State,  entitU 
to  a  homestead  therein,  removes  from  it  with  the  view 
changing  his  residence,  and  does  so,  he  thereby  abandoi 
his  homestead  and  his  right  to  have  it,  and  leaves  the  re 
property  in  which  it  was,  or  might  have  been  allotted 
him,  exposed  to  the  rights  of  his  creditors  to  subject  tl 
same  to  the  discharge  of  their  debts  due  from  him  ;  this 
certainly  true.  Baker  v.  Legged,  9Sl:i.  C.,30i.  But  here  tl 
pertinent  <]uestiona  arise,  who  is  such  a  resident?  Ai 
when  does  he  cease  to  be  such?  I  will  endeavor  to  answ 
them  briefly. 

The  Constitution  (Art.  X,  §2,)  secures  to  "any  rmdmi 
this  State,"  the  right  of  homestead.  Who  is  such  a  residei 
in  the  sense  of  this  provision?  The  plain  purpose  of  it 
to  secure  to  such  residents,  as  such,  a  home — a  homestead — tl 
same  to  be  exempt  from  sale  under  execution,  "or  oth 
final  process  obtained  on  any  debt,"  and  the  interpretati( 
of  the  word  resident  must  be  such  as  effectuates  this  purpos 
A  resident,  then,  in  such  sense,  is  a  person  who  has  Y 
home — not  his  temporary  home — not  hia  home  for  a  temp 
rary  purpose,  but  his  permanent  home — that  which  is  esta 
lished — in  this  State,  and  has  no  present  purpose  to  aband( 
it,  temporarily  or  permanently,  while  at  such  home  i 
abroad,  and  when  he  leaves  it,  for  any  purpose,  he  has  anim 
revertandi.  It  is  not  essential  to  such  a  home,  nor  does 
ineffectimplythat  the  owner  thereof — the  resident  therein' 
shall  be  constantly  personally  present  at  it;  he  may  be  tei 
porarily  absent  from  it,  from  the  State  in  which  it  is  situal 
for  the  purposes  of  business  or  pleasure;  bis  famil}'  may  8 
be  with  him  or  absent  elsewhere,  and,  nevertheless,  t 
home — his  residence — in  a  large  sense,  is  in  the  State  ;  he  co 
tinues  to  be  a  resident  of  it,  and  he  and  his  family  mt 
return  at  their  will  and  pleasure  to  their  home.     A  reside 


IN  THE  SUPREME  COURT. 


Lie  v.  Mobklet. 


votes  there,  and  does  the  like  acts,  such  fjuts  would  be  stron] 
evidence  against  his  right;  but  if  hi^  conduct  showed  apui 
pose  to  return  to  this  State,  and  that  he  had  not  abandone 
his  residence  here,  the  facts  would  be  evidence  for  bin 
While  the  laws  of  the  State  •.  j  which  he  goes  may  extend  t 
him  advantages  as  a  temporary  resident  there,  this  woul 
not  be  conclusive  against  his  right  of  residence  here;tb 
residence  here  depends  upon  whether  he  does  or  does  n< 
abandon  it.  If  he  does  not,  he  is  entitled  to  the  benefii 
extended  to  the  residents  of  the  State  by  its  Constitutional! 
laws,  although  temporarily  absent.  Thompson  on  Hon 
and  Ex.,  §  2(33  et  seq. 

What  I  have  said  is  not  in  any, degree  in  conflict  wit 
what  is  decided  in  Munds  v.  Cassidey,  98  N.  C,  558.  Ther 
clearly,  the  appellant  had  abandoned  the  State — he  was 
sort  of  wanderer,  without  any  fixed  purpose  to  return  to  it- 
had  been  absent  seven  or  eight  years — had  a  vague  purpo! 
to  return  to  it.  If  it  had  appeared  that  he  went  abroad  on 
vessel  making  a  voyage  to  Liverpool,  or  around  the  worl 
or  to  the  Arctic  seas,  to  be  absent  a  year,  or  two,  or  thri 
years,  but  with  a  jiced,  settied  puri>ose  to  return  to  his  Aon 
here — in  this  State — the  case  would  have  been  very  difleren 
Mere  removal  from  the  State,  no  doubt,  generally  raises 
presumption  of  abandonment,  but  this  presumption  may  t 
rebutted  by  sufficient  evidence. 
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In  the  course  of  the  actioQ  the  sale  mentioned  w:is  se 
aside,  and  the  parties  were,  by  order  of  the  Court,  "restorei 
to  the  statuK  they  occupied  previous  thereto,  and  wilhou 
prejudice  to  the  plaintiffs  remedies  from  the  lapse  of  time. 
The  Court  further  directed  thai  a  commissioner,  for  the  pui 
pose,  sell  the  land,  unless  before  a  day  specified,  the  defend 
anfs  shall  pay  into  Court  the  sum  of  $1,000,  to  be  applied t 
the  payment  of  the  judgments  mentioned  as  the  Com 
might  thereafter  direct. 

Afterwards  the  (ourt  directed  thai  the  Clerk  should  re[io] 
in  writing  the  judgments  owned  by  the  plaintiff,  upo 
which  execulions  had  issued  and  were  in  the  hands  of  tli 
Sheriif  at  the  date  of  the  salo  by  him,  at  which  plainti 
became  purchaser,  and  sale  set  at-ide — giving  dates  of  tli 
judgments;  datesof  the  various e-tecutioos  issued;  aniouu' 
of  principal  and  interest;  and  returns  by  Sheriff  and  costs- 
all  itemized. 

The  Clerk  accordingly  made  report,  and  the  defendan 
filed  exception  thereto.  Thereupon  the  Court  found  thefact 
modified  the  report  of  the  Clerk,  overruled  the  exceptioi 
of  the  defendants  and  entered  judgment.  The  part  of  tl 
case  on  appeal  which  it  is  materinl  to  report  here,  is  as  fo 
lows: 
'  "Thereupon  the  Courl  finds  the  following  facts: 

First,  as  to  the  Lilly  judgment: 

On  Ihe  10th  diiy  ui  July,  ISljO,  the  defendants  herei 
under  sections  325  and  32ti,  C.  i '.  i'.,  (now  sections  57(1  nil 
571  of  The  Code,)  duly  confessed  judgment  in  this  Court  i 
favor  of  H.  &  E.  I.  Lilly  for  the  sum  of  $200  upon  t« 
notes— one' for  «l()7.1(i,  dated  February  22d,  1861;  theoth- 
for  $11431,  dated  April  19th, 1861.  The  judgment  was  du! 
docketed  in  this  Court,  and  executions  issued  thereon  froi 
this  Court,  as  found  by  the  Clerk. 

Said  judgment,  for  value  received,  was  duly  assigned 
James  L.  Currie  on  January  7th,  1879. 
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s  issued  thereon  on  April  10th;  1879,  and 
1,  1879,  a  restraining  order  was  duly 

proceedings  under  the  said  execution  for 
iigreemcnt  of  the  parties  to  said  action 
jn  of  twenty  days,  the  restrnining  order 
il  the  27tli  day  of  June.  1.^70,  and  the 
lereof.  On  the  27th  day  of  June,  1879, 
d  the  leatraining  order  until  the  1st  day 
at  said  execution  was  in  tlie  hands  of  the 

7th,  1879,  when  he  sold  the  property 
tnplaint. 

oiirt  overruled  the  first,  second  and  third 
ptions  relating  to  said  judgment. 

of  September,  1S70.  judgment  was  ren- 
inr  'ourt  of  Moore  County  in  fivor  of  T. 
er  Kelly  and  W.  T.  Jones,  trading  as 
),,  to  the  use  of  Alexander  Kelly  v.  N.  D. 
bt  contracted  prior  to  the  adoption  of  the 
le  sum  of  $228.22,  with  interest  on  $l(i5 
th,  1870. 
led  thereon  from  November  7th,  1873,  to 

ns  the  defendants'  first  exception  relating 
1  so  far  as  it  is  insisted  that  the  Clerk 
und  that  an  execution  issued  upon  said 
;  20th  dny  of  March,  1874,  and  overrules 
her  respects. 

13  the  second  exception,  to  the  extent  that 
it  the  said  judgment  was  dormant  on  the 
,  1879,  the  day  of  said  Sheriff's  sale,  but 
exception  in  so  far  as  it  claims  that  the 
Ciark  should  not  be  charged  with  any- 
lent. 

I,  as  a  matter  of  law,  that  this  judgment, 
constituted  a  valid  and  subsisting  lien 


IN  THE  SUPREME  COURT. 


CuBBiE  V.  Clark. 


upoQ  the  property  which  was  sold,  and  that  the  lien  majrbi 
enforced  in  this  proceeding. 

Third,  as  to  the  E.  L.  Pemberton  judgment: 

The  Court  finds  that,  on  the  10th  day  of  June,  1872,  E.  I 
Pemberton  duly  recovered,  in  a  justice's  court  of  Cumbei 
land  County,  against  the  defendants,  J.  B.  and  N.  D.  J.  Ciarli 
a  judgment  for  $137.20,  with  interest  on  $82.58,  dated  Apri 
19th,  1861.  The  same  was  duly  docketed  in  the  Superio 
Court  of  Cumberland  County  on  the  28th  day  of  Octobei 
1872,  and  in  the  Superior  Court  of  Moore  County  on  tiie6tl 
day  of  November,  1872. 

Upon  notice,  motion  and  proof,  leave  to  issue  executio: 
thereon  was  duly  granted,  and  an  execution  duly  issue 
thereon  on  September  16th,  1878,  to  the  Sheriff  of  Mooi 
County.  Anotherexecution  thffeon  was  duly  issued  on  tii 
29th  day  of  July,  1879,  to  the  said  Sheriff,  and  was  in  hi 
hands  on  August  7th,  1879,  the  date  of  said  sale. 

The  Court  overrules  the  defendants'  exceptions  as  to  th: 
judgment. 

The  Court  confirms  the  report  of  the  referee,  as  modifie 
by  the  foregoing  findings  and  rulings. 

And  the  Court  dotli  declare  and  adjudge,  in  accordan< 
with  said  report  and  the  foregoing  findings,  that  the  defen< 
ants,  J.  B.  and  N.  D.  J.  Clark,  are  indebted  to  James  1 
Currie,  upon  the  judgment  of  H.  and  E.  J.  Lilly  against . 
B.  and  N.  D.  J.  Clark,  in  the  sum  of  $408,51,  including  cost 
with  interest  on  $200  from  August  20th,  1885;  and  upo 
the  judgment  of  E.  L.  PembDrton  against  J.  B.  and  I 
D.  J.  Clark,  the  sum  of  $207.85,  including  costs,  wit 
interest  on  $82.58  from  August  20th,  1885;  and  that  I 
D.  J.  Clark  is  indebted  to  James  L.  Currie,  upon  tl 
judgment  of  Tyson,  Kelly  &  Co.  against  N.  D.  J.  Clar! 
in  the  sum  of  $384.90,  including  costs,  with  intere 
on  $165  from  August  20th,  1685 — all  of  which  judgmen 
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le  lands,  described  in  the  complaint,  on 
he  date  of  the  Sheriff's  sale,  aod  had  been 
le  plaiDtifP. 
the  parties,  do  interest  is  to  be  charged 
.886,  to  December  12th,  1886,  the  date  of 
said  exceptions. 

udged  that  the  plaintiff  do  also  recover 
ints  the  coets  of  the  action,  to  be  taxed  by 

5  to  the  Court  that  the  defendant  N.  D.  J. 
a  the  Clerk's  office  of  this  Court,  under  a 
1,  the  sum  of  $1,000,  it  is  ordered  that  the 
er  to  the  plaintiB'  the  said  sum,  which 

credited  upon  said  judgments. 

ordered,  that  the  defendants  have  until 
<  pay  to  the  plaintiff  the  balance  of  said 
terest,  and  the  costs  of  this  action,  and  if 
lem,  shall  fail  to  pay  to  the  plaintiff  the 
Igments,  and  the  said  costs  of  this  action, 
id,  10th  of  July,  1887,  it  is  adjudged  that 
d  in  the  complaint  herein,  or  bo  much 
lufficient  to  raise  the  amount  due  to  the 
e,  principal,  interest  and  costs  of  the  judg- 
d  the  costs  of  this  action,  be  sold  at  public 
rt-house  door,  in  Carthage,  for  cash,  by  or 
1  of  D.  A.  McDonald,  Clerk,  who  is  hereby 
ioner  for  that  purpose,  after  30  days'  adver- 
ae  and  place  of  such  sale,  posted  at  the 
nd  four  other  public  places  in  the  county 

published  in  some  newspaper  printed  or 

»unty. 

T,  or  any  other  party  to  this  action,  may 

on  such  sale;  and  that  the  commissioner 

ich  sale  to  this  Court." 
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The  defendants,  having  assigned  error  as  follows,  appeale 
to  this  Court : 

"1,  In  respect  to  the  judgment  and  execution  in  casec 
Tyson,  Kelly  &  Co.,  to  use  of  Alexander  Kelly,  against  > 
D.  J.  Clark. 

The  defendants  except,  because,  while  his  Honor  find 
that  the  said  judgment  was  dormant  when  the  executio 
issued  and  came  into  the  Sheriff's  hands,  and  at  the  lime  i 
the  Sheriff's  sale,  yet  he  adjudged  that  said  execution  wa 
entitled  to  be  paid  out  of  the  fund,  whereas  the  defendani 
insist  that  the  execution  issued  on  this  dormant  judgmei 
was  irregular,  and  ought  to  have  been  set  aside  on  objectio 
made  by  the  defendant  therein,  and  was  not  entitled  to  sbai 
in  the  fund. 

2.  In  respect  to  the  omission  ol  his  Honor  to  respond  I 
the  application  of  the  defendants,  founded  on  proof,  to  in 
the  land  from  the  encumbrance  improperly  placed  upon 
by  the  conduct  of  the  plaintiff  in  suing  out  an  execution  i 
the  case  of  H  and  E.  J.  Lilly  against  N.  J.  D.  Clark  and  J.  1 
Clark  during  the  pendency  of  this  action,  to-wit:  on  4t 
August,  1880,  and  causing  it  to  be  placed  in  the  hands  < 
the  Sheriff  of  Moore,  J.  J.  Wicker,  and  directing  a  sale  ■ 
this  said  land  to  be  made,  and  bid  off  by  hi.4  attorney  i 
record,  J.  A.  Worthy,  Esq.,  at  the  price  of  S50,  and  a  det 
made  therefor  to  him,  without  even  crediting  the  defeudan 
with  the  $50 ;  whereas,  the  defendants  insist  that  his  Hone 
in  his  decree,  should  have  set  aside  (his  sale,  and  onlerod  tl 
Sheriff's  deed  to  J.  A.  Worthy  to  be  set  aside,  and  the  laii 
cleared  from  the  cloud  caused  by  said  sale. 

3.  Because  his  Honor  adjudged  the  whole  costs  of  th 
action  against  the  defendants,  including  the  costs  of  the  -tri; 
of  the  issue  of  fraud,  found  by  the  jury  in  favor  of  tl 
defendants  and  against  the  plaintiff." 
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and  the  executions  complained  of  and  the  land,  and  <*oul(l,  in 
the  exercise  of  its  equitable  authority,  grant  complete  relief 
and  do  justice,  not  only  to  the  defendants,  but  as  well  to  tlie 
plaintiff,  within  the  scope  of  the  whole  matter  thus  brought  b<3- 
fore  it.  It  appeared  that  the  judgments  had  become  dormant, 
and  that  hence  the  executions  issued  upon  them  were  irreg- 
ular, and  that  they  and  the  sale  of  the  land  under  them 
ought  to  be  set  aside,  but  it  likewise  appeared  in  that  connec- 
tion, that  the  judgments  having  been  duly  docketed,  notwith- 
standing their  dormancy,  constituted  liens  upon  the  land  in 
favor  of  the  plaintiff,  and  he  was  entitled  to  have  the  land 
sold  to  discharge  them,  if  the  defendant  would  not  pay  the 
money  due  upon  them  as  they  ought  to  do  and  have  done. 
The  Court  having  obtained  jurisdiction  of  the  whole  matter, 
as  indicated  above,  had  authority  t^  enforce  the  lien,  and  the 
orders  and  judgments  to  that  end  were  appropriate  and  law- 
ful. It  is  not  true,  as  the  defendants  seem  to  suppose,  that 
the  liens  of  the  judgments  could  be  enforced  only  by  the 
ordinary  process  of  executions  against  the  property  of  the 
judgment  debtor — ^that  is  the  usual  way  prescribed  by  statute; 
but  when  such  liens  come  in  question  in  an  action,  as  in  this 
case,  where  the  equitable  authority  of  the  Court  is  invoked, 
it  may  direct  sales  of  the  land  or  other  property  as  the  ends 
of  justice  may  require. 

The  second  exception  seems  lo  have  no  application.  It 
does  not  appear  in  the  record  that  any  motion  or  application 
was  made  to  the  Court  to  set  aside  the  execution  and  sale 
complained  of,  or  that  the  Court  took  any  notice  of,  or  made 
any  decision  in  respect  to  them.  Nothing  appears  but  sim- 
ply the  affidavit  and  the  execution  ;  they  do  not  appear  to 
have  any  connection  or  application.  The  mere  exception 
without  application  must  go  for  nought.  It  should  appear 
in  the  record  that  the  Court  made,  or  refused  to  make,  some 
ruling,  order  or  judgment  to  which  it  applies  and  has  refer- 
ence.    Else  this  Court  cannot  see  error.     It  would  seem 
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that  if  the  affidavit  was  true  that  the  execution  and  sale 
should  have  been  set  aside,  upon  proper  application,  but  we 
are  DOt  at  liberty  to  decide  that  it  ought  or  ought  not  to  have 
been,  because  no  ruling  or  decision  of  the  Court  in  such 
respect  is  before  us  for  review. 

We  think  the  third  exception  as  to  the  costs  in  the  Court 
below  must  be  sustained.  The  plaintiff  failed  to  recover  the 
land,  to  recover  which  alone  the  action  was  brought.  The 
defendants  alleged,  and  established,  an  equitable  defence, 
which  rendered  it  expedient  and  just  to  administer  certain 
equitable  rights  of  the  plaintiff^,  but  the  latter  failed  wholly 
to  maintain  the  action  as  to  the  purpose  for  which  it  whs 
brought.  The  case  of  Vestal  v.  Sloan,  83  N.  C,  655,  cited  by 
the  counsel  for  the  defendants,  is  in  point. 

The  judgment  must  be  reversed  as  to  costs,  and  in  all 
other  respects  affirmed. 

Affirmed,  except  as  to  costs. 


JAMES  L.  CURRIE,  Adm'r  d.  b.  n.  of  MALCOLM  BLUE,  v.  N.  D.  J. 
CLARK,  GDATdian  of  MALCOLM  CLARK. 

Statutes  of  Limitations  and  Presumptions — Exceptions  aJt  Trial. 

1.  Sec.  18,  ch.  65,  Rev.  Code,  was  not  a  statute  of  limitation,  but  only 

raised  a  presumption  of  payment,  which  might  be  at  any  time 
rebutted  by  proof  that  the  bond  had  not  been  paid. 

2.  In  the  absence  of  any  exception  it  will  always  be  presumed  that  the 

conduct  of  the  trial  and  the  judgment  of  the  Court  below  were 
correct. 


Civil  action,  originally  commenced  before  a  Justice  of 
the  Peace  for  the  county  of  Moore,  and  carried  by  appeal 
to  the  Superior  Court  of  said  county,  and  tried  before  Clark, 
J.,  at  April  Term,  1887. 
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and  the  executions  complained  of  and  the  land,  and  r-oulil,  ii 
the  exercise  of  ita  equitable  authority,  grant  complete  reliu 
and  do  justice,  not  only  to  the  defendants,  but  as  well  to  tlt< 
plaintiff,  within  the  scope  of  the  whole  matter  thus  brought  Ixt 
fore  it.  It  appeared  that  the  Judgments  had  become  dormant 
and  that  hence  the  executions  issued  upon  them  were  irreg 
ular,  and  that  they  and  the  sale  of  the  land  under  then 
ought  to  be  set  aside,  but  it  likewise  appeared  in  tliat  connec 
tion,  that  the  judgments  having  been  duly  docketed,  notwith 
standing  their  dormancy,  constituted  liens  upon  the  land  ii 
favor  of  the  plaintiff,  and  he  was  eutitled  to  have  the  lane 
sold  to  discharge  them,  if  the  defendant  would  not  pay  thi 
money  due  upon  them  as  they  ought  to  do  and  have  done 
The  Court  having  obtained  jurisdiction  of  the  whole  matter 
as  indicated  above, had  authority  t'>  enforce  the  lien,and  th< 
orders  and  judgments  to  that  end  were  appropriate  and  lav 
ful.  It  is  not  true,  as  the  defendants  seem  to  suppose,  tha 
the  liens  of  the  judgments  could  be  enforced  only  by  thi 
ordinary  process  of  executions  against  the  property  of  thi 
Judgment  debtor — that  is  the  usual  way  prescribed  by  statute 
but  when  such  liens  come  in  question  in  an  action,  as  in  thi: 
case,  where  the  equitable  authority  of  the  Court  is  invoked 
it  may  direct  sales  of  the  land  or  other  property  as  the  end: 
of  justice  may  require. 

The  second  exception  seems  lo  have  uo  application.  I 
does  not  appear  in  the  record  that  any  motion  or  applicatioi 
was  made  to  the  Court  to  set  aside  the  execution  and  sali 
complained  of,  or  that  the  Cnurt  took  any  notice  of,  or  madi 
any  decision  in  respect  to  them.  Nothing  appears  but  sim 
ply  the  affidavit  and  the  execution  ;  they  do  not  appear  \i 
have  any  connection  or  application.  The  mere  exceptioi 
without  application  must  go  for  nought.  It  should  appeal 
in  the  record  that  the  Court  made,  or  refused  to  make,  somi 
ruling,  order  or  judgment  to  which  it  applies  and  has  refer 
ence.     Else  this  Court  cannot  see  error.    It  would  seen 
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The  material  facts  presented  in  the  record  are  aa  follows: 

On  the  11th  day  of  September,  1875,  John  McKay, 
administrator  of  Malcolm  Blue,  commenced  an  action  against 
M.  C.  Clark  and  A.  K.  McDonald,  administrator  of  Arch. 
Ray,  deceased,  before  a  Justice  of  the  Peace  to  recover  the 
sum  of  $200,  alleged  to  have  been  due  on  a  bond  e:tecuted 
ihe  7th  day  of  June,  1858,  liy  Malcolm  Brown,  Arch.  Ray 
and  M.  C.  Clark. 

On  the  25th  day  of  September,  1875,  judgment  was  ren- 
dered against  the  defendants  in  said  action  for  $200,  interest 
and  cost. 

On  the  29th  of  January,  1881,  the  said  M.  C.  Clark  was, 
in  certain  proceedings,  properly  instituted,  declared  a  luna- 
tic, and  the  defendant,  N.  D.  J.  Clark,  was  duly  appi'inted 
his  guardian,  and  on  the  3d  day  of  February,  1881,  the  said 
guardian  moved,  before  a  Justice  of  the  Peace,  to  set  aside 
said  judgment,  upon  affidavit,  because  of  the  "  mental  ina- 
bility of  the  said  M.  C.  Clark,"  and  for  the  waut  of  service  of 
summons  on  him. 

The  motion  was  denied  and  the  defendants  appealed. 

Thereafter,  John  McKay  having  died,  J.  L.  Currie  was 
appointed  administrator  d.  6.  n.,  &c.,  and  made  party  plain- 
tiff, and  by  a  judgment  rendered  at  August  Term,  ISKo,  of 
the  Superior  Court,  said  judgment  was  set  aside. 

On  the  2oth  day  of  August,  ISSo,  the  plaintiff  commenced 
this  action  before  a  Justice  of  the  Peace  to  recover  the  said 
sum  of  $200  and  interest,  alleged  to  be  due  and  unpaid  on 
the  bond,  which  was  the  subject  of  the  former  action.  The 
defendant  denied  the  execution  of  the  bond,  and  a.s  a  fur- 
ther defence  relied  upon  "  the  statute  of  li[nilations  and  the 
statute  of  presumptions."  Judgment  was  rendered  by  the 
Justice  of  the  Peace  against  the  defendant,  from  which  he 
appealed  to  the  Superior  Court. 

In  the  Superior  Court  the  jury,  upon  issues  submitted, 
having  found  by  their  verdict  "that  M.  C.  Clark  executed 
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It  appears  from  tlie  record  that  the  jury  found,  as  a  fact 
that  the  "  bond  had  not  been  paid,"  and  if  so,  it  makes  nc 
diSereoce  whether  the  action  was  commenoed  within  ten 
years  or  after  ten  years. 

What  evidence  was  before  the  jury,  or  whether  there  wai 
any  exception  to  any  evidence,  does  not  appear;  nor  does  it 
appear  that  any  iiiistruetion  was  asked  for,  or  that  any  givei 
by  the  Court  was  excepted  to,  and,  in  the  absence  of  any 
thing  indicating  the  contrary,  we  must  assume  that  the  find 
ing  of  the  jury  was  correct. 

There  is  no  error.  Affirmed. 


DANIEL  M.  MORRISON  v.  JOHN  G.  WATSON. 

Cotifdituiion — Execution    SaU — Homestead — Eiridence — Bvrdei 
of  Proof— Opinion. 

1.  It  is  easential  to  the  validit;  of  a  sale  under  execution  iaauii^  upon  i 
judgment  founded  ou  a  debt  originating  before  tbe  adoption  o 
the  conutitutionat  provision  for  a  homestead  that  a  hommtead  h 
allotted  to  the  execution  debtor,  unless  it  clearly  appears  that,  a 
the  time  of  the  sale,  the  debtor  did  not  own  lands  subject  to  eze 
CUtioD  of  the  value  of  one  thousand  dollars. 

3.  In  such  case  the  homestead  should  be  allotted  and  the  ezcees.  if  ther 

be  any,  should  be  first  sold,  and  if  that  is  not  sufficient  to  satist; 
tbe  execution,  or  if  there  be  no  excess,  then  the  lands  embraced  ii 
the  allotment  maybe  sold. 
8.  The  oniis  is  on  the  purchaser  at  execution  sale  to  show  that  at  tb 
time  thereof  the  debtor  did  not  own  real  property  of  the  value  o 
one  thousand  dollars.     (Davis,  J.,  dissenting.) 

4.  Upon  an  issue  of  the  value  of  a  parlicular  tract  of  land,  it  is  compe 

tent  to  admit  the  opinion  of  a  witness  founded  upon  acompariscH 
with  his  knowedge  of  other  lands  in  the  vicinity. 
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rviL  ACTION  for  the  recovery  of  land,  tried 
A,  at  the  September  Term,  1887,  of  Richmond 

'  claimed  title  to  the  land  described  in  the 
irtue  of  an  execution  sale  and  Sheriff's  deed 
thereto. 

it  denied  that  the  plaintiff  was  the  owner  of 

it  he  wrongfully  withheld  possession  thereof. 

ting  in  the  possession. 

J  issues  were,  without  objection,  submitted  to 

atiff  the  owner,  and  entitled  to  the  immediate 
e  land  described  tu  the  complaint? 
ifendant,  at  the  time  of  bringing  this  action, 
ihold  possession  thereof? 
lages  is  the  plaintiff  entitled  to  recover? 
r  put  in  evidence  a  deed  from  Z.  F,  Long, 
elf,  for  the  land  in  controversy,  dated  August 
eh  purported  tu  convey  the  land  in  dispute; 
'ed  and  sixty  acres  in  addition,  made  up  of 
hundred  acres,  one  of  fifty  acres,  and  one  of 
plaintiff  also  showed  in  evidence  a  j  udgment 
irin'g  Term,  1870,  of  the  Superior  Court  of 
inty,  in  favor  of  the  executors  of  Stephen 
nas  Watson,  Peter  Hanner  an-l  John  G.  Wat- 
five  dollars,  with  interest  on  the  same  from 
f  November,  1864,  and  the  costs,  docketed 
'.  Executions  were  regularly  issued  thereon 
th,  1873-  On  the  20th  day  of  October,  1873, 
was  transferred  to  Z.  B.  Moore.  On  the  2d 
(79,  leave  was  given  the  plaintiff  in  saidjudg- 
j^ecutioD,  and  on  April  5th,  1879,  an  execu- 
£8ued  thereon,  which  was  duly  levied  upon 
itroversy,  and  the  Sheriff  proceeded,  on  the 
uary,  1879,  to  sell,  when  the  same  was  pur- 
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chased  by  Z.  B.  Moore  for  the  8Lim  of  f>rty  dollars.  On  the 
same  day  lie  trausferred  his  bid  aud  judgment  to  the  plain- 
tiff. The  idikintilt'  showed  in  evidence  the  note  upon  which 
the  same  was  founded,  executed  by  Thomas  Uatson,  Petei 
Haniier  and  the  defendant,  Jolin  G.  Watson,  dated  Nuveni' 
her  13th,  1803,  arid  duo  twelve  months  after  date.  Tiie  plain 
tiff  nlao  sliowfd  in  cviilence  a  judf^ment  in  favor  of  Frank 
Sandford  v.  John  G  Watson,  dated  Juue,  1876,  for  $15.85,  witli 
interest  from  May  (it)i,  186t),  ujion  which  execution  issued 
January  (ith,  1879.  No  homestead  was  ever  allotted  to  tht 
defendant. 

The  plaintiff,  for  the  purpose  of  sliowing  that  the  land; 
of  the  defendant  were,  in  January,  1870,  worth  less  thai 
$1,000,  and  the  amount  of  the  judgment,  after  objection  b; 
defendant  and  exception  to  its  admission,  introduced — 

W.  I.  Evoretl,  who  testified  that  ho  knew  the  land  formerlj 
owned  by  John  G.  Wat-on,  Sr,,  but  did  not  know  the  divid 
ing  lines.  He  knew  where  thcdwelling  was,  also  the  twenty 
five  acres:  that  in  June,  1879,  in  his  opinion,  from  three  ($3 
to  four  ($4)  dollars  per  acre  was  a  fair  valuation.  He  coui< 
not  say  ^.s  to  the.  eighteen  acres.  The  whole  tract  containef 
two  hundred  and  twenty-seven  (227l  acres.  In  respect  U 
the  one  huTidred  acres,  he  only  knew  its  value  by  compari 
son  with  other  f^imilar  tracts  in  the  neighborhood  ;  had  no 
been  on  it;  could  not  say  h<iw  long  before  1879  he  last  saw 
the  lands. 

The  plaintiff  proposed  to  ask  the  witness  the  value  of  ih' 
one  hundred  acres.  Objected  to  by  the  defendant,  becaus< 
the  witness  states  that  he  cannot  give  tlic  value  of  the  lane 
except  by  comparison  with  other  tracts  in  the  neighborhood 
Objection  sustained;  plaintiff  excepted. 

There  whs  much  other  testimony  as  to  the  value  of  th( 
lands. 

The  counsel  for  the  plaintiff  requested  the  Court  to  charg* 
the  jury: 
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exemption,  Qotwitlbstaiiding  the  debls  diit«dated  the  Coi 
stitution,  in  order  that  the  debts  migbl  be  satisded  from  tl 
excess,  if  sufficieut  remained  to  disuhurge  it,  out  of  the  lar 
in  exonoratiou  of  tlie  hornvstead,  the  sale  was  illegal  ai 
the  deed  did  not  divest  the  title. 

This  construction  finds  sup,  ort  in  the  ruling  of  theCou] 
though  not  unanimous,  upou  the  point  in  the  elaborate 
avguedand  carefully  considered  case  of  McCaidessv.Flinchwi 
yS  N.  C,  358. 

While  it  is  conceded  that  under  the  Constitution  of  tl 
United  States,  iis  construed  and  applied  to  the  exemptit 
enaetm'  nt,  a  debt  previously  created,  and  before  the  St8 
Constitution  was  adopted,  must  be  paid  out  of  the  debtc 
estate,  and  the  exemption  must  give  way  when  it  cannot  I 
otherwise  satisfied  out  of  the  debtors  property,  [Edwardt 
Kearzey,  96  U.  S.,  595,)  yet  the  debtor  possesses  still  the  rigl 
to  retain,  exempt  from  sale,  even  at  the  instance  of  such 
creditor,  whatever  excess  there  may  be  in  his  hands  aft 
the  disposition  of  so  much  as  may  be  needed  to  dischar] 
the  debt,  and  to  have  the  inquiry  made  in  .the  mode  pi 
scribed  by  law  to  have  the  fact  ascertained  previous  to  tl 
sale.  Should  the  sale  of  the  part  estimated  to  be  suSicie 
turn  out  not  to  be  insufficient,  the  cre<iilor  may  then  ha 
recourse  also  to  the  part  assigned  as  exempt.  The  Cot 
§502,  eiae?.  The  debt  must  be  paid  at  all  events,  but  tl 
method  of  profceding,  in  appropriating  the  property  liab 
is  a  matter  of  legislative  regulation. 

Were  it  an  open  question,  it  mightadmit  of  doubt,  wheth 
this  must  not  be  done  in  all  cases  by  the  assessors,  as  tl 
statute  provides,  to  render  valid  the  enforcement  of  the  pi 
cess  in  the  Sherifl's  hands,  and  before  he  undertakes  to  si 
the  real  estate,  instead  of  instituting  such  an  inquiry  befo 
the  jury,  in  an  action  to  establish  title  and  recover  posseasii 
of  premises  thus  sold.  But  it  has  been  held  that  when  tl 
real  estate  is  manifestly  deficient,  and  it  shall  ao  appear  afti 
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the  value  of  the  land  waa  not  sufficient  both  to  satisfy  th 
debt  and  leave  some  portion  to  the  debtor. 

It  has  been  repeatedly  declared ,  and  after  an  elaborate  an< 
exhaustive  examination  of  the  subject  in  separate  opinion 
settled  by  a  majority  of  the  members  of  the  Court  in  McCai 
leas  V.  Flinchum,  already  cited,  that,  without  regard  to  th 
time  of  origin  of  the  debt,  the  provisions  of  the  statute  fo 
laying  off  the  homestead  must  be  observed,  because  th 
debtor  has  a  right  to  the  exemption  if  the  debt  can,  wit 
costs,  be  satisfied  out  of  other  lands,  and  to  this  end  th 
assessors  should  allot,  within  the  prescribed  limits,  so  muc 
as  in  their  judgment  is  not  needed  to  pay  the  judgmen 
subject,  however,  to  the  creditor's  right  to  have  the  exempte 
part  sold  also,  if  the  other,  on  such  sale,  proves  insufficiei 
and  the  debtor  fails,  in  any  way,  to  provide  for  the  unpai 
residue. 

In  the  case  referred  to,  Mkrrimon,  J.,  uses  this  languagt 
"The  Court  ought  to  have  instructed  the  jury  to  inquii 
particularly  whether  or  not  the  land  in  question  was  wort 
more  than  the  debt  of  the  execution  creditor  and  the  cost 
including  the  costs  of  laying  off  the  homestead  of  the  execi 
tion  debtor,  and  if  they  found  that  it  was,  then  the  plainh 
covM  not  recover,  because  it  appeared  that  the  hamealead  had  n 
been  laid  off  as  the  law  required,  and  in  that  case  the  Slieri 
had  no  sufficient  authority  to  sell  the  land,  and  therefore  h 
deed  to  the  plaintiff  was  void." 

Many  witnesses  were  examined  in  reference  to  the  valti 
of  the  lands  at  the  time  of  ibe  execution  sale,  to  the  receptio 
of  whose  evidence,  offered  by  the  plaintiff,  the  defendar 
objected.  To  this  exception  to  the  course  taken  by  theCour 
we  have  only  to  say  that  it  has  the  sanction  of  the  case  froi 
an  opinion  of  which  we  have  already  quoted  a  part. 

The  force  of  the  objection  to  the  witness  Everett,  first  e: 
amined,  being  allowed  to  put  in  an  estimate  upon  the  lam 
based  upon  the  value  of  other  tracts  in  the  neighborhood, 
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have  which  done  before  the  sale  renders  the  same  void,  and 
hence  the  plaintiff  is  not  the  owner.  Such  is  the  response 
of  the  jury  to  the  question  of  the  plaintiff's  title  and  right 
to  recover  possession. 

The  refusal  to  give  the  second  instruction  was  also  proper, 
for  there  was  evidence  to  warrant  the  negative  anawer 
returned  by  the  jury. 

The  charge  given  is  obnoxious  to  no  just  complaint  of 
the  plaintiff,  for  it  requires  him  to  show  that  the  lands  were 
worth  less  than  $1,000,  the  maximum  allowed  for  the  home- 
stead increased  by  the  debt,  interest  and  costs.  It  is  based 
upon  the  erroneous  idea  that  the  debt<»r  is  only  entitled  to 
the  exemption  when  he  can  get  the  full  measure  of  the 
allowable  value,  while  he  is  entitled  to  a  fractional  part  ol 
less  value,  if  there  be  such  excess  over  the  demands  of  the 
writ,  as  truly  as  he  would  be  to  the  lai^e  quantity,  if  i1 
were  sufficient  to  give  him  more  without  interference  with 
the  collection  of  what  sum  the  demand  requires.  This 
however,  was  favorable  to  the  plaintiff  and  injurious  only  te 
the  defendant.  It  is  equally  imperative  that  the  debtor  have 
exempt  the  excess,  whatever  it  might  be,  and  a  part  as  well 
as  the  whole. 

There  being  no  suggestions  of  the  defendant's  owning 
other  lands,  we  understand  that  there  were  none  other  than 
those  mentioned  in  the  case. 

The  exceptions  to  the  charge  is  general,  pointing  out  nc 
speciSc  errors  committed,  and  could  not  be,  for  this  reason 
noticed  in  the  appeal.  We  refer  to  this  case  as  reported  in 
95  N.  C,  479,  and  to  Miller  v.  MiUer,  89  N.  C,  402,  in  furthei 
elucidation. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 

Davis,  J.,  (dissenting,)  The  judgment,  upon  which  th( 
execution  under  which  the  land  was  sold  and  purchased  h} 
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le  Irecovery  of  a  debt  antedating  the 
)  providing  for  homestead,  and  I  do 
ion  that  the  sale  was  invalid  because 
^used  the  homestead  to  be  allotted, 
decision  of  the  Supreme  Court  of  the 
rds  V.  Kearsey,  6  Otto,  595,  reported  in 
e  decision  of  this  Court  in  Gheen  v. 
;  Earle  v.  Hardie,  lb.,  177,  and  Rich- 
C,  172,  in  conformity  with  that  decis- 
bllowing  it 

nd  2  of  the  present  Constitution,  and 
lents  for  carrying  that  article  into 
ntracts  made  prior  to  the  adoption  of 
lae  they  violate  that  provision  of  the 
lited*  States,  which  declares  that,  "  no 
•     *     *     *     law  impairing  the  obli- 

sey  it  is  said  ;  "  The  obligation  of  s 
rything  within  its  obligatory  scope, 
nothing  is  more  important  than  the 
This  is  the  breath  of  ita  vital  exist- 
ideas  of  right  and  remedy  are  insepar- 
to  say  that  the  law  affects  the  remedy 
he  parties  to  the  contract.  If  the  law 
npairs  the  obligation  of  the  contract — 

contract — it  is  void,  and  "  it  ia  imma- 
le  by  acting  on  the  remedy  or  directly 
In  eUher  case  it  is  prohibited  by  the 
lies  are  as  reported. 

same  case :  "  The  remedy  subsisting 
when  a  contract  is  made,  and  is  to  be 
'  its  obligation,  and  any  subsequent 

so  affects  that  remedy  us  substantially 
;he  value  of  the  contract  is  forbidden 
id  is  therefore  void." 
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Following  that  decision,  and  referring  to  it  as  settling  the 
question,  this  Court  in  Gheen  v.  iSuminet/,  supra,  said  "Tht 
act  of  1869,  (The  Code,  §502,  et  aeq.,)  so  far  then  as  it  pro- 
vides the  machinery  for  laying  off  and  allotting  the  home' 
stead  against  dehts  contracted  prior  to  the  24th  of  April 
1868,  the  date  of  the  adoption  of  the  Constitution,  is  void 
but  perfectly  valid  as  to  all  contracts  entered  into  subsequeni 
to  that  date."    To  the  same  effect  was  Earle  v,  Hardin,  eupra 

Again,  referring  to  Edwards  v.  Kearsey,  in  Richardson  v 
Wicker,  80  N.  C,  172,  this  Court  not  only  said  that  the  ex 
emption  "  provided  for  by  the  Constitution  of  1868  wen 
not  allowable  against  debts  previously  contracted,"  but  t 
was  further  said  in  effect  that  it  was  the  duty  of  the  Sheri£ 
to  have  made  the  money  on  the  plaintiff's  execution 
and  that  for  his  failure  to  do  so  the  plaintiff  could  havi 
maintained  an  action  for  such  damages  as  he  had  sustained 
In  that  case  the  Sheriff  had  returned  the  execution  withou 
selling  defendant's  land,  because  the  plaintiff  had  not  pai( 
nor  tendered  the  fees  for  laying  off  the  exemption,  Whili 
it  was  held  that  the  Legisliiture  might  repeal  the  penalt; 
amercement  for  failing  to  sell  under  the  execution,  it  is  sai( 
that  "there  is  no  doubt  he  (the  plaintiff)  could  hnve  main 
tained  such  action,"  that  is,  for  damages. 

In  these  cases  it  is  held  that  the  provisions  enacted  fo 
carrying  into  effect  Article  X  of  the  Constitution  in  relatioi 
to  homesteads  are  void  as  to  contracts  made  anterior  to  thei 
enactment;  and  I  think  these  authorities,  based  as  they  ar 
upon  an  acquiesence  in  the  decision  of  the  Supreme  Cour 
of  the  United  States  in  Edwards  v.  Kearsey,  in  which  thi 
constitutionality  of  the  law  under  which  it  is  insisted  tha 
the  deed  of  the  Sheriff,  in  the  case  now  before  the  Court, 
void,  was  the  immediate  subject  of  investigation,  should  b 
adhered  to. 

Wihon  V.  Pattim,  87  N.  C,  318;  AUmght  v.  AVmgU,^^ 
N.  C,  238,  and  Arnold  v.  ikis,  92  N.  C,  162,  so  far  as  th. 
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by  them  are  involved,  may,  I  think,  be 
1  from  the  case  before  us,  and  from  the 
ar  from  being  in  cooHict,  by  the  clearest 
i  in  harmony. 

»i  the  land  was  sold  by  the  Sheriff  witb- 
lomesteud,  but  there  were  executions  in 
and  new  debts;  there  was  more  than 
I  the  proceeds  of  the  sale  to  satisfy  the 
)ld  debt,  and  the  money  being  in  the 
F,  he  asked  instruction  of  the  Court  as  to 
t,  and  it  was  held  that  after  applying 
seds  to  satisfy  the  old  debts,  the  defend- 
[Uestion  as  to  them)  was  entitled  to  an 
lainder  not  exceeding  the  value  of  bis 
inst  the  executions  on  the  old  debts  no 
as  to  the  right  of  the  Sheriff  to  sell  witb- 
lomestead,  and  the  validity  of  the  sale 

right,  there  were  executions  on  old  debts 
besides,  there  was  a  mortgage,  and  at 
debtor  (who  made  no  question  as  to  the 
did  not  ask  for  any  allotment  of  the 
rt  was  asked  to  restrain  the  Sheriff  from 
g  rights  and  priorities  of  creditors  could 
the  land  could  be  sold  to  the  greatest 
ee  from  all  clouds."  It  was  not  even 
the  old  debts  that  the  Sheriff  should 
lestead,  and  certainly  not  ut  the  expense 
editor  on  an  old  debt, 
the  execution  creditor  was  the  purchaser, 
m  old  and  new  debts,  blended,  and  the 
e  Sheriff  without  having  the  homestead 
Id  that  the  sale  was  void,  and  it  was  put 
lat  it  was  the  fault  of  the  purchaser  in 
d  new  debts  and  selling  under  both  ;  and 
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the  Chiee  Justice,  quoting  Mtbane  v.  Layton,  89  N.  C.  396 
said:  "A  sale  without  laying  off  the  homestead,  uiilisa  ii 
case  of  the  several  exceptions  mentioned  above,  is  unluwfu 
and  void."  One  of  the  "  several  exceptions"  alluded  !■>  wa 
on  an  old  debt;  and  is  not  the  inference irresistable  tbat  i 
sale  under  an  execution  on  an  old  debt  would  not  be  "  un 
lawful  and  void?"  What  other  possible  inference  could  b 
drawn? 

In  Miiler  v.  Miller,  the  sale  was  made  by  the  Sheriff  with 
out  allotting  the  homestead,  and  the  sale  was  held  to  be  void 
and  though  the  reasoning  in  that  case  was  in  conflict  witl 
the  authorities  cited,  the  decision  was  not. 

I  think  it  is  conceded  that  the  execution  on  an  old  d«b 
must  be  satisfied,  at  all  events,  before  the  debtor  is  entitlei 
to  a  homestead,  and  that  the  execution  creditor  is  notboum 
by  the  valuation  that  may  be  placed  upon  the  debtor's  lam 
by  the  assessors  or  appraisers,  and  if  the  excess,  when  sold 
does  not  bring  his  debt,  then  he  may  sell  the  bomestea< 
which  has  been  allotted;  and  if  so,  why  require  the  credito 
to  do  the  vain  thing  of  paying  the  cost  of  an  allotment  ii 
which  he  has  no  interest  whatever,  and  by  which  he  is  no 
bound? 

It  is  admitted  that  if  the  debtor's  property  is  sufficient  t 
pay  the  debt,  it  must  be  paid  at  all  events,  homestead  or  n 
homestead.  In  fact,  it  would  seem  that  no  one  would  b 
bound  by  such  an  allotment,  for,  as  in  the  case  of  McCanUt 
V.  Flinchum,  the  execution  debtor  made  no  claim  to  the  homt 
stead.  He  had  sold  (whether  fraudulently  or  not)  what  in 
terest  he  had  in  the  land,  and  was  bound  by  that  sale.  Th 
alleged  fraudulent  vendee,  who  claimed  the  land,  clearly  wa 
not  bound  by  it,  for  he  claimed  title,  under  tbe  debtor's  deed 
adverse  to  everybody;  and  if  his  purchase  was  not  fraudu 
lent,  then  his  title  was  good  against  everybody;  if  it  wa 
fraudulent,  then  it  was  not  good  against  the  execution  credi 
tor;  so  the  creditor  in  whose  favor  there  is  a  judgment  am 
an  execution  on  an  old  debt  is  driven  (not  at  the  instance  o 
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In  WiUiamB  v.  Williams,  2  Dev.  Eq.,  69,  Ruffin,  J.,  delivi 
ing  the  opinion,  thus  speaka:  "  It  is  only  a  debt  in  this  Cou 
upon  its  principle  of  substitution,  which  places  the  admi 
istrator  here  as  the  law  does  — an  assignee  of  the  debt.  1 
injury  nan  arise  to  the  heir,  but  rather  a  benefit,  by  the  jui 
diction.  The  personal  estate  is  still  tiie  primary  fund,  ai 
hence  the  administrator  de  bonig  non  is  a  necessary  party,  a: 
the  heir  is  at  full  liberty  to  show  assets  in  the  bands  of  eitl: 
the  first  or  last  administrator.  The  debt  is  fixed  condusiv 
by  a  judgment  at  law  against  the  administrolor,  unless  the  h 
can  shoiv  collusion." 

Still  more  explicitly,  and  in  elucidation  of  the  law  est^ 
lished  in  tbis  State  for  the  settlement  of  claims  against  < 
ceased  debtors  out  of  their  estate,  Hesperson,  C,  J.,  th 
speaks  in  Sanders  v.  Sanders,  Id.,  262,  decided  at  the  ensui 
term  :  "  The  conclusive  effect  of  that  suit,"  referring  to  a  p 
vious  decree,  "arises  from  the  peculiar  relation  subsisting 
our  law  (the  italics  are  his)  between  the  personal  represen 
live  and  the  heir.  I  call  it  peculiar,  for  I  believe  it  nowh* 
else  exists.  Here  they  are  not  strangers,  as  they  are  in  Englai 
but  there  is  a  quasi  privity  between  them,  aa  the  fom 
defends  aa  well  for  the  heir  as  for  the  other  creditors,  the  1^ 
tees  and  next  of  kin.  The  judgment  against  him,  iu  t 
absence  of  fraud,  ia  conclusive  upon  all,  except  as  to  the  pi 
of  fully  administered.  The  law  allows  the  heir  to  coni 
that  when  brought  in  to  show  cause,  not  why  the  credil 
should  (not  omitted)  recover  his  debt,  but  why  he  shall  i 
have  his  judgment,  obtained  against  the  executor  or  admi 
istrator,  levied  out  of  the  real  estate." 

The  practice  then  prevailing,  when  the  devisee  or  heir  w 
brought  in  to  show  cauae  why  the  land  should  not  be  an 
and  the  proceeds  applied  to  the  judgment,  differs  in 
respect,  so  far  as  the  principle  is  concerned,  from  that  inti 
duced  in  the  act  of  1846,  which  requires  the  representati 
himself  to  pursue  the  real  estate,  and  to  cause  so  much  of 


1  adopted  wliich  places  both 
the  same  footing,  and  affords 
le  by  tlie  lapse  of  time.  It  ia 
iHirting  ndjudicntions,  and  we 
I  upon  the  apparently  repug- 
jme  necessary  to  do  so.  The 
id  our  opinion  is  asked  only 
le  probable  amount  to  be  raised 
cr  unmentioned  creditors  may 
aggregate  by  proving  their 
:oDcluded  by  our  opinion.  It 
jre  parties  to  the  suit. 
I  for  adjudication  when  here- 
ur  opinion  involves  the  neces- 
le  overruling  the  judgment  in 
g  that  brought  under  review. 
>rror  assigned,  is  in  putting  a 
^  clause  contained  in  section 
argued  with  earnestness,  has 
vhose  support  it  is  cited.  The 
ism  upon  the  language  of  the 
rebension  of  the  facts  to  which 

editor's  action  and  the  bar  set 
le,  by  the  plaintiff,  but  only  in 
^ce.  Now,  the  creditor  could  not 
sen  the  removal  of  the  execu- 
I  his  successor.  As  the  action 
the  removal,  we  deem  him  to 
osition  of  one  who  has  a  debt 
red  at  his  death,  to  whom  the 
le,  and  in  such  case  we  under- 
endanls  to  concur.  This  pro- 
vaa  entitled  to  the  benefit  of  it 
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when  the  plaintiff,  recognizing  the  validit3'of  thedebt, 
as  it  was  his  duty  to  do,  for  all  the  creditors,  thus  disper 
with  a  further  raoveraent  on  the  part  of  this  creditor, 
arresting  the  running  of  the  statute  against  them, 
essentially  of  the  nature  of  a  creditor's  bill,  as  it  is  p 
cuted  on  behalf  of  all,  and  the  statute  ceases  as  to  all  a 
commencement.    Dobson  v.  Simontim,  93  N.  C,  268, 

In  truth,  except  for  the  purpose  of  establishing  the  i 
no  notion  can  be  brought  by  a  creditor,  except  on  belia 
himself  and  all  others,  to  have  an  appropriation  of 
assets.  Wilkina  v.  Finch,  Phil.  Eq.,  355;  Moore  v,  M 
Id.,  359;   The  Corfe,  §  1448. 

Except  fl^  to  the  claims  not  passed  on,  the  judgmer 
affirmed.  Petition  refuse 


N.  H.  GODWIN  et  al.  v.  HINTON  MONDS  et  al. 

Jurisdiction— Assiffiirrunil  of  Error— Appeal — Motion  to  Ve 
Judgment. 

1.  A  Judfteof  the  Superior  Court  has  no  jurisdiction  to  hear  aod  di 
mine  aciioOH  or  interlocutory  motions  and  orders  tlierejti  witi 
tbe  count;  in  which  such  actions  may  be  pending,  unless  by 
consent  ot  the  parties  thereto. 

3.  The  consent  necessary  to  give  jurisdiction  to  hear  ia  a  county  o 
than  that  in  which  the  action  is  punding  mustafHrmativeljapj 
in  the  record ;  and  if  it  does  not,  the  error  may  be  assigned  in 
Supreme  Court. 

This  is  a  motion  to  vacntp  a  judgment  rendere<l  in 
■action  pending  in  Cumberland  Superior  Court,  hca-d  bef 
Shepherd,  J.,  in  Chambers  at  Wadesboro,  in  the  couiitj 
Anson,  on  October  4th,  1888. 
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appears  in  the  record.  This  is  necessary,  because,  withi 
such  consent  appearing,  the  Court  would  have  no  authoi 
to  hear  and  determine  the  motion  and  grant  the  judgra* 
The  consent  is  essential  to  the  valid  exercise  of  the  author 
and  it  must  appear  to  have  been  given.  Bynumv.  Powt 
N.  C,  374 ;  Gatewood  v.  Leak,  99  N.  C,  363. 

In  does  not  appear  in  this  case  that  the  plaintiffs  gave  si 
consent  in  a  writing  signed  by  ihem  or  liy  their  counsel, : 
is  the  fact  of  such  consent  recited  in  the  judgment  by 
Court,  nor  does  it  appear  that  the  plaintiffs  or  their  com 
were  present  at  the  hearing  of  the  motion,  and  did  not  obj 
thereby  implying  such  consent. 

It  was  contended  on  the  argument  that  the  plaiatifTs 
not  except,  and  assign  as  error,  that  the  Judge  heard 
motion  and  gave  judgment  in  the  county  of  Anson.  T 
is  so;  but  it  does  not  appear  upon  the  face  of  the  record 
some  way,  as  it  should  do,  that  the  Court  had  authority 
give  the  judgment,  and  therefore  the  objection  might  be  ta! 
here,  in  the  absence  of  any  formal  exception  or  assignm 
of  error.  Generally,  the  Court  could  not  exercise  such 
thority — it  could  do  so  only  by  consent  of  the  parties,  i 
therefore  the  consent  must  appear  in  the  record.  Bytan 
Powe,  supra,  and  the  cases  there  cited. 

So  much  of  the  order  as  sets  aside  the  judgment  must 
reversed,  and  the  motion  heard  and  disposed  of  accordin) 
law. 

Erro 
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cumstances,  and  prevented  from  carrying  on  hia  busines 
and  incurred  expense  in  obtaining  iiis  liberation  from  sa 
imprisonment,  to  his  damage  two  tliousand  dollars. 

Wherefore  plainlifi'  demands  judgment,  ifec." 

The  defendants  filed  an  answer  to  the  complaint,  but  { 
call  of  the  case  for  trial,  demurred  orelcnua  to  thecomplait 
for  that  it  appeared  upon  the  face  of  the  complaint  th 
defendants  were  acting  under  color  of  process,  and  th 
there  were  no  averments  of  mahce,  nor  of  want  of  probah 
cause,  nor  that  the  said  cause  in  which  the  process  w. 
issued  has  been  terminated. 

Whereupon  it  was  considered  by  the  Court  that  the  d 
mnrrcr  be  sustained  and  the  action  dismissed. 

Judgment  against  plaintiff  for  costs,  from  which  lie  a 
pealed. 

Mr.  John  Dcrcrciix,  Jr.,  (Messrs.  Douglas  A:  Shaw  filed 
brief)  for  the  plaintilf. 

No  counsel  for  the  defendants. 

Merrimon,  J.  The  cases  of  Garvdt  v,  Troller,  05  N. ' 
430;  Johnson  v.  Finch,  03  N.  C,  2U.5,  and  Halskad  v.  Mvlk 
Id,  2i>2,  and  like  cases,  relied  upon  by  the  plwinliff,  have  i 
proper  application  here.  lie  does  not  allege  a  gtiod  cause 
action,  imperfectly  or  defectively — he  fails  to  allege  a  cau 
of  action  at  ail — "the  complaint  does  not  state  facts  sul 
cient  to  constitute  a  cause  of  action." 

The  Court  must  be  able  to  see  a  sufficient  cause  of  actii 
alleged  in  the  compfaint ;  it  may  be  imi)erfeetly,  and,  thei 
fore,  demurrable — to  bo  demurred  to — or  admitted  in  t 
answer,  or  denied  therein  and  proven  on  the  trial ;  else,  tl 
defendant  may  move  to  dismiss  the  action  upon  the  groui 
that  no  cause  of  action  is  alleged. 

The  plaintiff  alleges  that  he  was  arrested  by  one  of  t 
defendants,  mider  color  of  process  sued  out  by  another  defeu 
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The  plaintiff  does  not  allege  that  the  process  was  void, 
that  it  was  groundless,  or  that  it  was  issued  without  probat 
cause,  or  that  it  was  prompted  by  malice,  or  that  that  it  w 
ended.  The  substance  of  these  things  he  should  ba 
alleged,  if  he  intended  to  allege  a  cause  of  action  for  raa 
cious  prosecution,  as  it  seems  he  intended  to  do. 

Affirmed. 


FRED.  H.  STITH.  Ex'r  of  N.  L.  STITH,  v.  ALBEETA  B.  JONES  M 

Jurisdiction — Injunction —  Receiver — Devise. 

1.  Where  the  Judge  assigned  to  hold  the  Courts  of  a  DUtrEct  gniDtei: 

restraining  order,  with  a  rule  to  show  cause,  returnable  on  a  d 
ELfter  the  close  of  the  Circuit,  and  before  the  resident  Judge  of  1 
District :  Held,  not  to  be  erroneous,  and  that  the  resident  Juc 
thereby  oi^quired  jurisdiction  of  the  matter. 

2.  Where  lands  were  devised  to  two  persons,  both  of  whom  were  i 

pointed  executars,  charged  with  the  pavEoentof  certain  debts,  s 
one  of  the  executors,  claiming  a  part  of  the  land  under  a  di 
subsequent  in  date  to  the  execution  of  the  will,  bad  entered  the 
on  and  was  proceeding  to  operate  it  as  mining  property,  and 
appearing  there  was  some  danger  of  waste  of  the  property,  a 
the  solvency  of  the  vendee-executor  was  doubtful :  Held,  to  bi 
proper  case  for  the  appointment  of  a  receiver. 

3.  But  the  Court  erred  In  directing  the  receiver  to  take  poHsesHion  a 

control  of  Ihe  minex,  and  machinery  for  operating  the  same,  wi 
out  giving  the  defendant  an  opportunity  to  file  a  bond  to  eeci 
the  payment  over  to  the  receiver,  of  any  proceeds  therefrom, 
the  Court  might  subsequently  direct, 

4.  Where  lands  hare  been  conveyed  to  one  who  in  also  a  devisee  in  a  ■ 

which  makes  another  diaposition  thereof,  and  the  vendee  tsl 
benefit  under  the  will,  he  mustsubmit  to  the  provisions  of  the  v 
in  respect  to  the  laud. 
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f  for  theappoiDtmeotof  areceiTer,inade 
ID  Davidson  Superior  Court,  aud  heard 
J.,  at  Chambers,  ia  Concord,  on  Deceoa- 

1  February,  1878,  haviug,  on  June  6th, 
which  has  been  duly  proved,  and  therein 
ors  his  son,  the  plaintiff,  Frederick  H. 
ihe  defendant  Alberta  B.  Jones,  and  two 
!  died  in  the  life-time  of  the  testator,  and 

qualify,  thereby  devolving  upon  those 
n  of  its  trusts.  The  will,  among  other 
s  provision  :  "  The  debt  due  to  Turner 
ing  executor)  for  money  borrowed,  and 
r  note,  with  A.  B.  Stith  (the  executrix)  as 
idred  and  fifty  dollars  ($250),  with  inter- 
id  as  soon  as  practicable,  and  herewith 
fecial  charge  on  my  estate.  I  herewith 
3,  hereinafter  named,  to  sell  my  Ward 
1  embraced  in  same  tract ;  also  ray  gold 
d,  known  as  the  Hargrave  land,  as  soon  as 
•T  paying  T.  W.  Battle  his  debt,  to  pay  a 
f  Mecklenburg,"  and  other  enumerated 

proceeds  to  say,  after  paying  said  debta, 
from  the  sale  of  the  Ward  and  Hargrave 
i  to  my  son,  Frederick  H.  Stith,  and  my 
iassett  Stith,  share  and  share  alike."  Sub- 
ng  of  the  will,  on  the  14th  day  of  Janu- 
or  executed  a  deed  for  the  recited  cou- 
o  the  said  Alberta  B.,  wherein  he  con- 
y  defining  boundaries,  the  Ward  tract  of 
covenants  of  warranty  and  seizin,  which 
ved  and  registered  since  the  testator's 
9ry  by  him  is  denied  by  the  plaintiff. 
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On  May  15th,  1S8G,  tlie  contestant  parlies  entered  iuto  a 
agreement  to  work  the  Ward  mine  on  joint  account,  tl 
terms  of  which  are  set  out  in  detail  in  the  contract. 

On  December  4lh  of  the  same  year  the  contract  was  supe 
seded  by  another,  entered  inlo  by  and  between  tJie  defen( 
ant  Alberta  and  John  W.  Tonkin  for  the  working  of  th 
same  mine,  by  wliat  is  called  "a  hydraulic  process,"  wit 
conditions  and  provisions  not  necessary  to  be  specified. 

The  complaint  alleges  tliai  the  said  Alberta,  on  May  lOtI 
1880,  pretending  to  be  sole  owner  of  the  Ward  trad,  mad 
a  deed  tiierefor  and  attempted  to  convey  the  same  to  th 
defendants  Wilson  Kinley  and  wife,  Mary  A.,  they  bein 
aware  of  the  want  of  title  in  their  grantor. 

It  further  charges  that  said  Alberta  has  now  possession  i 
said  land,  valuable  chieily  for  its  deposits  of  gold;  is  worl 
ing  the  mine  through  irresponsible  and  insolvent  tenant 
vising  the  |)roceeUs  for  her  own  benefit ;  rendering  no  aceouni 
of  the  operations  going  on ;  wasting  and  despoiling  tl 
property,  denying  nil  right  and  interest  of  the  phiinti 
therein — while  s!ie  is  insolvent  and  unable  to  make  good  t 
the  plnintilT  bis  share  of  the  toll,  and  compensate  for  tli>-  del 
rioration  in  the  value  of  the  mine  resulting  from  the  mann( 
of  working  it.  The  prayer  is  for  an  account,  for  an  ordorcai 
celling  and  annulling  the  alleged  dee  I  of  the  testator,  h 
the  appointment  of  a  receiver,  and  that  the  trusts  of  th 
will  be  executed. 

The  answer  is  full  and  responsive  to  these  allegations,! 
which  it  is  only  necessary  to  SLiy,  that  an  interlocutory  ord( 
for  the  appointment  of  n  receiver  to  lake  charge  of  the  proj 
erty,  and  hold  the  same  pending  the  litigation,  was  asked  i 
Clark.  J.,  holding  the  December  Term,  1887,  of  Davidso 
Superior  Court,  who  allowed  the  motion  of  plaintiff's  com 
sel,  that  the  defendants  show  cause  why  such  appointmei 
should  not  be  made,  before  Montgomery,  J.,  of  the  Eigth  Ji 
dicial  District,  at  Concord,  on  December  20th. 
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Stitb  v.  Jokes. 


Mr.  John  Dcvereia.  Jr.,  for  the  plaiotiff. 
Meaara.  W.  H.  Bailey  an(l  Theo.  F.  Davidson,  for  the  defeni 
Ant. 

Smith,  C.  J.,  (after  stating  the  case.)  1.  The  question  i 
jurisdiction.  It  was  conceeded  that  the  riding  of  the  Eight 
Judicial  District  terminated  with  the  holding  of  the  Sup 
rior  Court  of  Davidson  at  December  Term,  and  that  the  Jud| 
therein  presiding  had  left  the  District  and  returned  hou 
before  the  day  appointed  fortliehearing,  and  that  the  ridinj 
of  the  Twelfth  District,  the  Courts  in  which  had  been  he! 
by  Montgomery,  J.,  terminated  on  December  20th,  and! 
had  returned  in  his  residence  at  Concord  in  the  Eighth  Di 
trict.  The  jurisdictiim  under  the  statute  cannot  be  que 
tioned. 

The  Code,  §336,  provides  that  "all  restraining  orders  an 
injunctions  granted  by  any  of  the  Judges  of  the  Superic 
Court,  except  a  Judge  holding  a  special  term  in  any  count; 
shall  be  made  returnable  before  the  resident  Judge  of  th 
district,  or  the  Judge  assigned  to  the  district,  or  holding  b 
exchange  the  Courts  of  the  district  where  the  civil  action  ( 
special  procedure  is  depending,  within  twenty  days  frona  dai 
■of  order." 

Section  379  declares  that  "  a  Judge  of  the  Superior  Coui 
having  authority  lo  grant  restraining  orders  and  injunction 
as  prescribed  in  title  9,  subchapter  3  of  this  chapter,  aha 
have  the  like  jurisdiction  in  appointing  recdvera,  and  a 
motions  to  show  cauae  shall  be  returnable  as  is  provided  ft 
■injunctions." 

As  Davidson  County  is  one  of  those  which  constitute  tb 
Eighth  Judicial  District,  whereof  the  Judge  who  passed  on  tb 
motion  was  resident,  and  the  matter  was  provisional  and  inte 
locutory,  only  looking  to  the  preservation  of  the  property  i 
•dispute  and  its  fruits — a  jurisdiction  often  necessary  tot 


[BER  TERM,  1888.  865 

riTH  e.  JONBS. 

ae — the  defendant's  exception  upon 
islained. 

rests  upon  an  examination  of  the 
y  all  tlie  material  issues  of  fact  upon 
i  judicial  interference  must  depend, 
It  is,  however,  inferable  from  the 
inger  of  the  loss  of  the  tolls  received 
'S,  and,  indeed,  in  nsccrtaiuing  the 
\T  they  should  be  applied  to  the  pay- 
ts  charged  upon  his  real  estate,  and 
if  the  proceeds  of  sale  of  the  Ward 
)uld  seem  to  be  a  proper  case,  on  the 
if  a  co-executrix,  to  interpose,  so  far 

meet  the  exigencies  of  the  estate; 
>  the  daughter  was  eHectually  eie- 
[ecutrix  and  takes  benefit  under  the 
the  disposition  of  the  land  conveyed 
in  the  will. 

Dtimate,  much  less  to  decide,  that 
ay  of  her  asserting  title  under  the 
on  results  from  the  controversy  as 
lk)urt  to  provide  against  contingent 
der  goes  too  far,  in  taking  the  gold 
e  defendant  Alberta  B.  and  placing 
a  receiver,  and  that  every  legitimate 
secured  by  leaving  the  operations  to 
requiring  returns  to  be  made  to  the 
irae  as  paid  over,  and  the  execution 
red  by  her  to  account  for  and  pay 

Court  may  hereafter  order;  and,  if 
Lire  the  fund,  to  require  him  to  take 
ns  himself.and  hold  tlie  funds  sub- 
Court     Deep  River  (!o.  v.  Foz,  4  Ired. 

2  Ired..  236;  Parker  v.  Parker,  82 
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Mock  V,  CoooiN. 


The  proper  limitations  upon  the  powers  conferred  opi 

receivers  are  suggested  in  the  recent  cases  of  lAimhtr  Co. 

Wallace,  93  N.  C.  22,  and  Lefwig  v.  Lumber  Co.,  99  N.  C,  1] 

With  8uch  modifications  of  the  order  appealed  from,  it 

affirmed. 

Modified  and  aftirniFd. 


A.  J.  MOCK  V.  B.  F.  COQGIN  et  al. 
Impeaching    Decree — Fraud — Parties— Jurisdiction. 

1.  An  J  error  committed  or  fraud  perpetrated  in  the  conduct  of  an  acti 

which  has  n-gularl;  terminated  cannot  be  remedied  bv  a  moti 
in  the  cause,  but  relief  must  be  sought  bj  an  action  to  imjtet 
the  former  proceedings  :  and  tliis  action  is  onlj  open  to  the  part 
to  the  original  suit. 

2.  Wliere  persons  ivho  were  nut  parties  to  tlie  original  suit  are  the  c< 

teatantein  an  issueof  fraud  alleged  to  have  been  perpetrated 
the  course  of  the  progretts  of  the  cauae,  the  remedy  must  be  aou; 
in  an  inilepundent  action.  , 

This  was  a  motion  to  reinstate  an  action,  and  for  oth 
relief,  heard  bef.ire  Clark,  J.,  at  Fall  Term,  1887,  of  Mo> 
4iOMERy  Superior  Court. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Mauney,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  In  thi»  suit  certain  lands,  which  had  bet 
conveyed  to  a  trustee  to  secure  a  loan  nf  money,  evidcnc 
by  a  note  which  had  become,  by  endorsement,  the  proper 
of  the  plainliiT,  was  sold,  under  a  decree  in  the  <  ause,  by  oi 
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But  there  is  an  inseparable  obstacle  in  the  \ 
ceeding  itself,  presented  in  the-  brief  of  counsel 
lee  and  fortified  by  references  to  adjudged  coa 

1.  The  error  and  wrong,  if  such  there  be, 
reeled   or  remedied  by  a  motion  in  a  terminal 
ington  v.  Ingram,  (!4  N.  C,  123;   Thaxton  v. 
N.G.,i2r>;Petermiv.  Vann,  8S  ^ .  C,  118 ;  Eng 
84  N.  a,  212  ;  Thompson,  v.  SltamweU,  89  N.  C. 

2.  Tlie  remedy  must  be  sought  in  a  new  a< 
ing  a  decree  for  fraud,  and  this  is  open  to  a  pa 
only.  Hinsdale  v.  Hawley,  81)  N.  C,  87 ;  Moi 
90  N.  C,  163. 

3.  The  present  case  most  obviously  admit 
remedy  except  an  indepeodent  action,  since,  uc 
by  the  action  of  the  Court,  tiie  parties  may  assi 
without  any  disturbance  from  what  has  beei 
gravamen  of  the  complaint  lies  io  what  wa: 
parties  unconnected  with  the  proceeding  itself, 
the  Court  did  not  participate. 

There  ia  no  error,  and  the  judgment  must  b 


T.  W.  TAYLOR  and  wife  v,  HENRY  PC 

PROM    CUMBERLAND. 

The  point  presented  in  this  appeal  is  tb< 
decided  in  Godwin  v.  Monds,  ante,  354,  and  it  w 
in  the  same  way. 
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the  Court  of  the  Justice  of  the  Peace,  and  because  this  Coi 
had  not  jurisdiction.  The  defendant  naoved  the  Court,  up 
the  facts  admitted,  to  declare  the  allotment  irregular,  a 
for  judgment,  and  for  costs  of  action,  against  plaintrffs. 

The  motion  of  defendant  was  allowed.  The  motion 
plaintiffs  was  refused,  and  they  excepted. 

The  Court  gave  judgment,  whereof  the  following  is  a  cof 

"  This  cause  coming  on  to  be  heard,  and  the  jury  havi 
been  empanelled,  and  it  appearing  and  being  admitted 
the  parlies  in  the  argument  that  the  appraisers  were  select 
and  sworn  by  a  Constable,  and  that  the  judgment  was  ne\ 
docketed  in  the  Superior  Court,  and  that  the  execution  up 
which  the  allotment  was  made  was  issued  from  the  Court 
a  Justice  of  the  Peace,  and  that  the  return  of  the  appraisi 
was  made  to  the  Court  of  said  Justice,  and  no  return  m 
made  to  the  Clerk  or  Register  of  Deeds :  It  is  now,  on  motic 
adjudged  and  declared,  that  the  said  allotment  is  irregulc 
and  it  is  further  considered  and  a-ljudged  that  the  said  all 
ment  should  be  set  aside  as  irregular,  and  that  the  defenda 
recover  of  the  plaintiff  the  costs  of  this  proceeding,  to 
taxed  by  the  Clerk." 

From  this  judgment  the  plaintiff  appealed  to  this  Cou 
assigning  the  following  errors  : 

"1.  That  his  Honor  erred  in  refusing  to  allow  plaintil 
motion  to  dismiss  the  proceeding  and  to  tax  defendant  wi 
the  costs,  upon  the  ground  that  this  Court  has  no  jurisd 
tion  to  try  the  appeal  from  the  allotment  as  made  by  t 
assessors,  and  upon  the  further  ground  that  the  proceeHii 
is  not  properly  in  this  Court,  even  if  it  has  a  general  jur 
diction  to  try  appeals  from  allotments  made  under  exem 
tions  issued  from  the  Justice's  Court. 

"2.  That  his  Honor  erred  in  setting  aside  said  allotme 
and  taxing  the  plaintiffs  with  the  costs. 

"  3.  That  his  Honor  erred  in  failing  or  refusing  to  order 
re-allotment." 
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ure  ID  such  case  is  summary,  and  tlie  Court  will  direct 
appropriately,  as  the  circumstances  may  require. 

The  second  exception  must  be  sustained,  because  the  judf 
ment  complained  of  is  founded  upon  erroneous  interpret! 
Uon  of  the  statutory  provision  applicable,  as  we  shall  see. 

The  execution  levied  upon  the  personal  property  of  th 
defendant  issued  upon  a  judgment  in  the  Court  of  a  Ju 
tice  of  the  Peace,  and  it  was  properly  directed  to  a  Const) 
hie,  although  it  might  have  been  directed  to  any  lawful  ofi 
cer  for  such  purpose.  {The  Corfc,  §841).  The  Coustabl 
had  authority,  by  viriue  of  the  execution,  to  levy  upon  th 
personal  property  of  the  defendant  judgment  debtor,  an 
having  done  so,  he  had  further  authority,  upon  demand  i 
the  defendant,  to  summon  appraisers  to  appraise  and  lay  o 
to  the  defendant  his  personal  property  exemption  from  exi 
cution.  The  statute  {The  Code,  §507,)  expressly  prescribf 
that  "  the  Sheriff  or  other  officer  making  such  levy  shall  sua 
mon  three  appraisers,"  &c,,  for  such  purpose,  and  it  furthi 
prescribes  {The  Code,  §508,)  that  such  appraisers  "shall  tak 
the  same  oath  and  be  entitled  to  the  same  fees  as  the  aj 
praisers  of  the  homestead,"  &c. ;  and  it  further  prescrib* 
{The  Code,  %  502,)  that  "  the  Sheritf  or  other  officer  charge 
with  such  levy  (that  is,  upon  the  laud  embracing  the  homi 
stead),  shall  summon  three  discreet  persons  qualified  to  at 
as  jurors,  to  whom  he  shall  administer  the  following  oath 
Ac.  (See  forms  prescribed,  The  Code,  §524,)  So  it  appeal 
that  the  Constable  had  authority  to  summon  the  appraisei 
and  administer  to  them  the  proper  oath,  as  it  seems  h 
did  do. 

It  was  not  necessary  that  the  judgment  in  the  Court  i 
the  Justice  of  the  Peace  should  be  docketed  in  the  Superic 
Court,  to  entitle  the  judgment  creditor  to  an  executio 
against  the  personal  property.  The  statute  (TAe  0>de,  §  841 
expressly  provides  otherwise. 
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isers  of  the  personal  property 
d  regularly  have  been  made  by 

of  the  Superior  Court  of  the 
3al  wa3  made,  and  fiied  there  as 
Code,  §§  507,  504,) ;  but  that  the 

improperly  made  to  the  Court 
lid  not  render  the  appraisal  and 
Id  have  been  taken  in  such  case 
)er  office.  As  there  would  be  no 
keted  judgment  of  a  Justice  of 
'ourt,  the  Clerk  should  file  the 
long  the  judgment-rolls  in  his 
id  labeled,  and  make  a  "  minute 
judgment-docket,"  and  certify  a 
Deeds,  as  in  and  for  the  like  pur- 

irt  seems  to  have  been  founded 
!iat  the  Constable  could  not  sum- 
minister  to  them  the  oath  pre- 
lent  of  the  Justice  of  the  Peace 
I  the  Superior  Court,  and  that  the 
uperior  Court  was  essential  to  its 
)se.  As  we  have  seen,  such  inter- 
ivisions  of  the  statute  was  erro- 
ot  have  set  aside  the  appraisal 
for  the  causes  mentioned,  but 
ispose  of  the  matter  as  directed 
cited  above,  as  amended  by  the 
7  ;  Acts  1S87,  ch.  272,). 
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JAMES  I.  MOOEE  v.  W.  H.  GARNER,  Adm'rjjf  ROI 

Evidence — Burden  of  Proof — Statute  of  LvmUatii 
Demand — Payment. 

1.  Where  the  lapse  of  time  is  pleaded  in  bar  of  an  actii 
on  tbe  plaintiff  to  show  that  the  action  was  con 
the  period  permitted  bj  the  statute  of  limitationa 

3.  In  this  State  the  general  rule  is.  that  an  action  canni 
against  a  collecting  agent,  who  has  received  and  t 
belonging  to  his  principal,  until  after  demand  n 
the  defendant  denies  the  agency,  or  it  ie  shown 
the  funds,  no  precedent  demand  is  necessary. 

3.  Where  a  judgment  debtor  placed  in  the  bands  of  the 
tor  claims  and  other  property  to  be  collected  an< 
money,  and  applied  to  the  satisfaction  of  the  Jut 
creditor  was  shown  to  have  collected  the  moi 
apply  it  as  agreed  :  Held,  (1)  that  upon  the  collect 
an  appropriation,  ipso  facto,  was  made  to  the  jui 
isfaction  thereof  should  have  been  entered ;  (2) 
mand  was  necessary  to  be  made  before  the  comn 
action  by  the  debtor  against  the  creditor  for  the 
sums  due  u|>on  sucb  collection. 

This  is  a  civil  action,  wliich  was  tried  befon 
at  April  Term,  ISSS,  of  Gkaxvii.le  Superior  C 

The  plaintiff  sued  the  defendant  in  the  Cou 
of  the  Peace  to  recover  certain  moneys  allege^] 
collected,  by  his  intestate,  upon  a  promissory  i 
S.  &,  W.  H.  Joyner,  and  ftom  the  sale  of  a  roc 
in  his  hands,  the  proceedsof  which  were  to  be 
discharge  of  two  judgments  against  the  plain 
J.  S.  Bailey,  but  assigned  to  the  defendant's  ii 
eted  in  the  Superior  Court  of  Franklin,  which 
failed  to  do. 

The  defendant  denied  the  plaintiff's  aliegi 
up  the  defence  of  the  statute  of  limitations  to 
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to  run  till  demand)  RobertGarner  died  in  Decemb 
and  that  defendant  took  out  letters  of  admioistr 
January,  1884. 

R.  R,  Holmes  testified:  My  father  and  I  owed  Mi 
a  debt  of  about  $50,  which  was  transferred  to  Robt. 
I  paid  Robt.  Garner  in  his  life-time  $15,  and  balani 
administrator;  I  never  knew  Moore  in  the  transacti 

The  plantiff,  under  objection  from  defendant,  i 
That  two  years  after  the  death  of  Robt.  Garner  h' 
conversation  with  the  defendant,  in  which  lie  (plain 
him  his  father  had  said  the  Bailey  judgment  had  bf 
and  that  he  (Moore)  had  let  him  have  a  rockaway  i 
debt,  and  that  the  defendant  then  said  that  he  k 
father  had  gotten  the  rockaway,  for  he  bought  it  fr 
at  $106.  Defendant  objected  and  excepted  to  this  te; 

11.  M.  Hicks  said  :  That  two  or  three  years  be 
death  of  Robt.  Garner,  Jas.  I,  Moore,  then  living  in 
was  thought  to  be  on  his  death-bed,  and  he  was  call 
witness  his  will,  and  while  there  Robt.  Garner  cami 
Moore  said  to  him,  "  Bob,  have  you  settled  those  i 
and  Garner  replied,  "  Yes,  ,lim,  it  is  all  paid  excep 
cost,  which  I  will  pay,  and  hold  the  land  for  Stella, 
shall  not  be  disturbed";  that  he  did  not  know  wl 
were  talking  about,  but  understood  it  was  a  claim  s 
man  in  Franklin  whose  name  he  had  forgotten. 

James  A  Moore,  son  of  plaintiff,  testified:  Ki 
father  sold  Garner  a  rockaway  ;  don't  know  whether 
paid  for  it ;  heard  Garner  say  that  the  Biiiley  debt  \ 
paid,  except  some  cost ;  this  was  at  the  time  when  a 
was  thought  to  be  on  his  death-bed  in  Oxford. 

The  defendant  introduced  no  evidence. 

His  Honor  charged  the  jury  that  it  devolved  u 
plaintiff  to  show  that  his  claim  was  not  barred  by 
ute  of  limitations;  that  he  must  show  that  demi 
made  before  bringing  this  action  (and  that  there  wa 
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THOMAS  J.  GRIFFIN  v.  ALVI8  PB 

Contract,  Express  and  Implied — Insl: 

Where  the  defondaot  pleaded  payment  t 
offered  evideoce  tending  to  show  tti 
another  part;,  for  his  benefit,  bj  tt 
propertj,  but  this  was  denied  by  tl 
the  gale  of  the  said  property  was  ai 
bad  no  connection  with  the  note:  f. 
jury  that  such  a  sale  and  delivery 
payment  on  the  note,  unless  the  pie 
erroneous;  and  that  the  jury  ahouli 
they  were  satlBfled  by  a  prepondera 
an  implied  agreement  that  the  proj 
should  find  for  the  defendant. 

This  was  a  civii.  action,  tried  b 
Term,  1888,  of  the  Superior  Court 

The  aciion  was  begun  before  a  i 
cover  the  balance  due  upon  tlie  pro 
dants,  made  in  favor  of  the  plain 
dated  the  26th  day  of  August,  18 
certain  credits.  The  defendants  p 
ticularly  that  Andrew  J   Petty  ha(3 

On  the  trial  in  the  Superior  Cou 
of  $G3.75,  claimed  by  the  defendai 
J.  Petty  testified  that  he  was  a  bi 
that  at  the  time  of  the  execution 
defendants  were  tenants  in  comn 
which  they  resided;  that  they  all 
everything  in  common;  that  they 
in  the  name  of  Petty  &  Brothers;  i 
the  said  note,  it  was  well  known 
equally  interested  in  it  with  the  d( 
times  after  the  execution  of  the  not 
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"Did  Samuel  Gilruore  die  seized  and  possessed  of  t 
land  described  in  the  pleading  ?  "  This  was  refused  and  t 
plaintiffs  excepted. 

Plaintiffs  offered  in  evidence  two  paper  writiogs,  purpo 
ing  to  be  deeds  of  bargaiu  and  sale  from  Samuel  Gilmore 
the  defendant  William  Bright,  for  the  lands  in  controversy 
one  bearing  date  the  27th  day  of  September,  1872,  and  t 
other  bearing  date  the  29th  day  of  August,  1872 — one 
which  deeds  only  was  signed  by  the  wife  of  the  said  Samu 
to-wit:  the  deed  executed  on  tlie  2i)th  day  of  August,  18' 
The  privy  examination  of  the  wife  of  Samuel  Gilmore  n 
not  taken  to  the  deed  which  she  signed,  nor  did  it  app« 
that  she  had  ever  given  herfiee  and  voluntary  assent 
either  of  said  deeds. 

It  further  appeared  in  evidence  that  Samuel  Gilmore  h 
owned  and  occupied  tlie  land  continuously  for  over  foi 
years  prior  to  his  death  in  1873  ;  that  he  and  his  wife,  Thai 
were  in  possession  at  the  date  of  the  execution  of  said  dee 
and  so  continued  in  possession  up  to  the  date  of  the  dee 
of  said  Samuel — his  wife  surviving  him. 

It  further  appeared  from  the  testimony  on  both  sides  tli 
Samuel  Gilmore,  at  the  time  of  the  execution  of  said  dee 
owned  no  other  land,  and  the  value  of  the  land  so  convey 
was  less  than  81,000. 

It  was  stated  in  the  complaint,  and  was  in  evidence,  tl 
Samuel  Gilmore  purchased  the  land  in  controversy  in  1 
year  1815  and  1835,  and  that  he  intermarried  with  his  wi 
Thany,  long  before  1867. 

The  plaintiffs  asktd  the  Court  to  give  the  following  sj 
cial  instructions: 

"That  if  the  jury  believe  Ujat  the  land  in  controvei 
was  the  only  land  owned  by  Samuel  Gilmore  at  the  time 
the  execution  of  the  deeds  to  Bright,  that  they  were  of  t 
value  of  only  (1,000,  or  less,  and  that  himself  and  wife  w< 
living  on  the  land  at  the  time  of  the  execution  of  the  dec 


passed  no  title  to 
of  snid  deeds  tliat 
examined  in  regard 
ion  of  the  same,  as 
tide  of  the  Coiislitu- 

■uction,  but  told  the 
1  the  lands,  and  was 
0  convey  them  with- 


hatif  they  shall  find 
fendant  Bright  void, 
ind  possessed  of  the 
nent  for  the  defend- 


e  first  exception  pre- 
mbinit  the  issue  ten- 
y  counsel  for  plain- 
plaint  that  "Samuel 
,he  land  in  dispute, 
Jilted  an  issue  which 
1  upon  by  the  jury, 
el  Uilmore  was  not 
:ted  that  he  was  in 
ut  whether  he  was 
lich  rarried  with  it 
•ly  presented  in  the 
f  the  Court,  and  the 
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issue  insisted  upon  was  unnecessary,  uud  if  it  could  ser 
any  purpose  it  would  be  only  to  mislead  and  confuse  I 
jury. 

The  material  questions,  so  far  as  they  determined  the  oti 
ership  of  the  land  in  controversy,  were,  whether  the  de« 
from  Gilmore  to  Bright  were  fraudulently  obtained,  a 
whether  they  were  intended  only  as  a  security  for  a  de 
These  questions  were  fairly  presented  by  the  issues  submiti 
under  the  instruction  of  the  Court,  and  there  was  no  error 
.  refusing  the  issue  tendered.  That  there  is  no  error  in  ref 
ing  to  submit  unnecessary  or  immiiterial  issues  is  too  w 
settled  to  need  citation  of  authorities. 

2.  The  second  exception  was  to  the  refusal  of  the  Court 
give  the  instructions  asked  for  by  the  plaintiffs. 

This  exception  is  not  well  founded.  The  case  shows  tl 
the  lands  in  dispute  were  the  property  of  Samuel  Gilrai 
long  prior  to  the  adoption  of  the  Constitution  of  1808,  a 
that  he  and  his  wife,  Thany,  were  married  long  prior  to  tl 
time.  There  never  was  any  allotment  of  the  said  lands  a 
homestead,  nor  was  there  ever  any  petition  by  the  said  C 
more  to  have  such  an  allotment  made,  nor  was  there  e' 
any  act  of  liis  indicating  any  purpose,  voluntarily,  to  hi 
said  land,  or  any  portion  thereof,  dedicated  to  the  purpose; 
a  homestead.  He  had,  prior  to  the  adoption  of  the  Com 
tution  of  1SI58,  the  absolute  right  to  sell  or  dispose  of  th 
lands  as  he  pleased,  without  the  concurrence  of  his  wife,  ai 
if  he  chose  to  do  so,  without  her  consent  and  against  1 
will ;  and  it  is  too  well  established  by  the  authorities,  Fede 
and  State,  that  this  right  was  not  divested  by  Art.  X,  Sec 
of  the  Constitution,  to  be  questioned  now.  The  State  coi 
not,  by  its  Constitution  or  its  laws  subsequently  adopted 
enacted,  deprive  him  of  his  vested  right  to  sell  or  dispose 
the  land  in  question,  without  contravening  that  provision 
the  Constitution  of  the  United  States  which  declares  that 
State  shall  pass  any  "  law  impairing  the  obligation  of  o 
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\.Tt  I,  Sec.  10.  Unless  a  person  whose 
prior  to  the  adoption  of  the  Constitu- 
lose  marriage  was  prior  to  that  date, 
rs  his  right  of  alienation  as  it  then  ex- 
:en  away  from  him.  He  may  surrender 
the  land  allotted  and  set  apart  as  a 
own  petition,  or  by  acquiescing  in  such 
ill  his  rights  (except  as  they  may  be 
acts)  and  the  rights  of  his  creditors,  as 
the  adoption  of  the  Constitution,  remain 
ds  V.  Kearsey,  0  Otto,  505;  Sutton  v. 
2;  Brice  v.  Slrickland,  81  N.  €.,  267; 
2  N.  C,  221 ;  Beeves  v.  Hayiies,  88  N.  C, 
ins,  '.>i  N.  C,  304;  Cadtebury  v.  May- 
ind  the  numerous  cases  cited  in  these 


itiou  was  to  the  charge  as  given. 

nnot  be  sustained,  and  the  reasons  for 

,d  exception  apply  with  equal  force  to 

the  argument  of  counsel  for  plaintiffs, 
il  provision — ^that  "  no  deed  made  by  the 
d  shall  be  valid  without  the  voluntary 
t  of  his  wife  signified  on  her  private 
ig  to  law" — prescribed  a  mode  by  which 
ted,  and  that  it  is  within  the  power  of 
and  determine  the  form  and  manner  in 
ts  citizens  shall  be  executed  in  order  to 

itate  may  prescribe  the  manner  or  form 
i  or  other  instruments  .shall  be  executed 
iliey  shall  be  signed  and  witnessed,  and 
»ved  before  some  designated  officer,  and 
er  prescribed ;  but  it  can  prescribe  no 
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mode  or  form  of  conveyance  hy  which  a  vested  right  is  anoulle 
or  defeated.  It  cannot  prescribe  a  fortii  ot"  cont'eijance  thi 
will  defeat  the  right  to  convey.  Giliiiore  had  the  right  tocoi 
vey  the  loiida  in  i|iiestion  without  the  consent  of  his  wif 
and  the  Slate  had  no  power  to  deprive  him  of  this  right  b 
declaring  that  he  should  not  convey  without  her  consent. 
,  There  is  no  error. 

Affirmed. 


CALVIN  J.  C0WLB8  v  JOHN  HARDIN  et  al. 


Executian  Sale — Purchaser  —  Irregularity — Officer  Bayingath 
own  Sale. 


Where,  unUer  the  foroier  statutes  regulating  sales  under  e 

execution  issued  upon  a  judgment  reodered  by  a  JuHtice  of  tl 
Peace,  was  levied  by  a  deputy  staerifF  upon  land,  was  retumi 
to  the  proper  Court  from  which  a  venditioni  e-rponax  issu^,  u 
der  wbich  the  deputy  purchased,  whose  title  was  subsequent 
acquired  by  an  innocent  purchaser,  and  it  did  not  appear  that  ti 
execution  debtor  had  notice  of  the  levy  and  return  thereof,  b 
he  did  have  notice  of  the  sale  and  purchase:  Held, 

1.  That  the  purchase  by  tiie  deputy  was  not  void. 

3.  That  the  failure  to  give  notice  of  the  levy  and  return  was  but  i 
irregularity,  which  did  not  affect  the  purchaser's  title. 

This  is  a  rivu,  A(TK)N,for  the  recovery  of  taad,  which  wi 
tried  before  Boykin,  J.,  at  May  Term,  1887,  of  Wii.k&s  Sup 
rior  Court. 

The  plaintiff  showed  a  grant  from  the  State  to  oae  Hoi 
claw,  and  a  conveyance  from  the  latter  to  one  Cousins. 

In  order  to  show  title  out  of  Cousius,  and  in  himself,  1 
offered  evidence  of  the  following  facts :  Robert  Munday  w« 
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f  under  D,  C.  McCanlese,  high  Sheriff 
ka  execution,  issuing  upon  a  judg- 
ustice  of  the  Peace  against  Cousins, 
luty  or  the  Sheriff,  levied  upon  the 
eturned  to  the  County  Court,  from 
\.a»  issued,  under  which  the  land  was 
r,  when  the  deputy  became  the  pur- 
eriff'sdeed.  It  di<i  not  appear  that 
J  of  the  levy  and  return,  or  that  an 
made.  Munday  took  possession  and 
ber  of  years,  with   the  knowledge  of 

ction  acquired  Munday's  title  through 

>n  a  judgment  rendered  in  favor  of 

J  the  Court  to  instruct  the  jury  "  that 
a  deputy  sheriff  at  the  time  he  made 
spoken  of,  and  at  the  time  of  the 
nty-iive  acre  tract,  then  the  purchase 
aid  be  void,  and  no  title  would  pass 
lid  sale."  The  Court  declined  this 
les,  as  a  matter  of  fact,  that  Munday 

the  evidence  was  to  the  effect  that 
leriff,  made  it,  as  is  admitted  by  the 
ment  of  this  case.  The  Court  like- 
irge,  because  it  was  of  opinion,  that 
rect  a9  a  principle  of  law,  the  Sheriff, 
e  the  sale  and  the  same  never  having 
ay  for  collusion,  fraud,  &c. 

requested  the  Court  to  charge  the 
had  no  notice  of  said  levy,  or  of  its 
'  the  judgment  of  the  County  Court 

the  aale  would  be  void." 

being  of  opinion  that  the  principle 
e  defendant  in  the  execution,  Cousins, 
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in  this  inslaace,  had  knowledge  of  the  sale  under  executioi 
the  purchase  by  Munday,  the  execution  of  Sheriff's  deed  an 
claim  and  possession  thereunder  by  Munday  until  he  left  tt 
State  two  years  thereafter,  and  acquiesced  therein ;  an 
when  the  rights  of  subsequent  purchaser  had  intervened,  i 
in  the  case  at  bar,  the  Court  was  of  dpinion  that  under  ti 
■circumstances  of  this  case,  when  the  levy  was  made  and  n 
turned,  and  order  of  sale  was  entered  by  the  Court,  and  vei 
ditioni  exponas  was  issued  in  pursuance  thereof,  the  la 
would  raise  a  presumption  in  favor  of  this  plaintiff — tl 
purchaser  at  execution  sale  of  Mundaj''s  estate — that  all  nc" 
essary  intermediate  acts,  orders  and  decrees  were  performe 
and  made  by  the  Court. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  froi 
which  the  defendants  appealed. 

Mr.  V.  H.  Armfielit,  for  the  plaintiff. 

No  counsel  for  the  defendants,  ^ 

Merkimon,  J.  It  does  not  appear  that  the  deputy  sheri 
levied  the  execution  issued  by  the  Justice  of  the  Peace  upo 
the  land  in  question,  but  if  he  did,  he  had  no  further  coi 
nection  with  it.  The  venditioni  exponas  issued  to  the  Sheril 
and  by  virtue  of  it  he  sold  the  land,  and  the  mere  fact  that 
person  who  was  the  Sheriff's  deputy,  but  not  charged  wit 
selling  it,  purchased  the  land  at  the  sale  made  by  the  Sheril 
could  not  render  the  sale  void.  The  buyer — a  deput 
sheriff — had  no  oSicial  authority  in  connection  with  or  cor 
trol  over  the  process,  and  the  sale  made  under  it,  and  h 
might  bid  and  buy  at  it  on  the  same  footing  as  a  perso 
without  official  authority — indeed,  as  to  the  sale  he  ha 
none.  If  the  Sheriff  and  his  deputy  colluded  and  perpetn 
ted  a  fraud  in  the  sale  and  purchase,  the  defendant  in  th 
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McAdams  and  your  petitioner,  to-wit:  From  a  stone  . 
pointers,  his  (McAdams)  comer,  N.  8  chains  to  a  atake ;  tht 
W.  24  chflins  to  pointers;  thence  S.  9.50  chains  to  the 
ginning,  are  in  dispute,"  and  asks  for  an  order  directing 
processioning  of  his  land. 

Thereupon  (a  summons  having  been  duly  issued  ; 
served  upon  the  defendants)  an  order  was  issued  to 
County  Surveyor,  ex  officio  processioner,  directing  him 
procession  the  ]a«d  mentioned  in  the  petition,  who  report 

"That  in  pursuance  of  the  notice  and  order  returned  h 
with,  he  proceeded  on  Tuesday,  the  'i6th  day  of  April.  If 
to  run  the  lines  named  in  tiie  order.  He  begun  at  a  n 
formerly  a  post-oak  stump,  in  the  road,  and  run  N.  8(13° 
29  chains  to  a  rock,  formerly  a  post-oak  ;  thence  N.  3J°  . 
chains  to  a  slake.  When  he  got  to  the  <'nd  of  the  ei 
chains,  and  was  about  to  run  the  next  line  west,  Josi 
McAdams  disputed  the  line  and  forbade  the  undersignec 
proceed  further  in  running  or  marking  the  same." 

Thereupon  freeholders  were  appointed  in  accordance  h 
§  1028  of  The  Code  to  proceed  with  the  processioner  to  est 
Hsh  the  lines  in  dispute,  and  the  following  report  was  mi 
by  them : 

"  We,  J.  N.  H.  Clendennis,  W.  M.  Andrews,  Wm.  G.  Ki 
patrick  and  Jerry  Iseley,  commissioners,  being  freehold 
of  siiid  county,  in  obedience  to  an  order  of  the  Supei 
Court,  after  being  duly  sworn  to  do  equal  right  and  jusi 
between  the  contending  parties,  proceeded  on  the  Slst  c 
of  May,  1887,  the  said  parties,  with  their  attorneys  and  i 
nesses,beingpresent,  to  establish  the  lines  in  dispute  betwi 
the  said  Clinton  M.  Euliss  and  thesaid  Joseph  McAdams 
follows:  Beginning  at  a  rock,  formerly  a  post-oak  stump, 
the  road  leading  from  Graham  to  Big  Falls,  a  short  dislai 
north  of  the  junction  of  said  road  with  the  road  leading  fn 
Burlington  to  Big  Falls  from  said  rock ;  thence  N.  863°  ^ 
2!)  chains  to  a  rock  and  pointers :  thence  N.  3^  E.  8  chai 
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o  a  rock  :  thence  N.  86§°  W.  23.50  chains  to  a  rock ;  and  we 
lave  caused  the  said  lines  to  be  run,  marked  and  proces- 
ioDcd  as  above  described,  and  find  that  they  are  the  true 
wundary  lines  dividing  tlie  lands  of  the  said  Clinton  M. 
-Culiss  and  the  said  Joseph  McAdams,  and  that  said  lines  so 
stablished  and  processioned  by  us  are  the  same  claimed  by 
laid  Euliss  and  disputed  by  the  said  McAdams,  and  that 
hey  are  the  same  forbidden  to  be  run  and  marked  by  the 
laid  McAdams — so  that  we  find  the  contention  against  said 
ilcAdams  and  in  favor  of  said  Enli-ss  ;  that  with  respect  to 
he  boundiiry  lines  dividing  the  lands  of  the  said  Clinton  M, 
Suliss  from  the  lands  of  oiher  contiguous  owners,  we  find 
here  is  no  dispute. 

"The  lines  in  dispute  and  run,  marked  and  established 
ly  us,  were  run  by  Lewis  H,  Holt,  County  Surveyor  and 
X  officio  processioner ;  that  each  of  said  contending  parties 
lad  present  a  practical  surveyor,  to-wit:  The  said  Clinton 
(I.  Euliss  had  present  J.  G.  Tate ;  the  said  Joseph  McAdams 
lad  present  Joseph  P.  Albright." 

To  this  rfjport  the  defendant  filed  exceptions  and  moved 
0  quash.  The  following  are  the  only  exceptions,  which 
leed  consideration : 

2.  Because  no  survey  and  plot  were  made  of  either  the 
racts  of  land  belonging  to  the  said  Euliss,  or  of  that  be- 
ODging  to  the  said  McAdams,  being  the  two  tracts  adjacent 
tpon  the  disputed  lines,  which  lines  the  commissioners  were 

0  settle  between  the  said  parties,  the  said  McAdams  being 
hen  and  there  present  with  his  deeds,  and  demanding  that 

1  survey  and  plot  of  each  tract  be  made. 

5.  Because  the  report  does  not  state  and  show  any  of  the 
acts  and  circumstances  attending  said  survey,  from  which 
he  Court  can  see  and  judge  of  the  correctness  of  the  sur- 
rey made,  or  of  the  conclusions  of  the  jury  or  commission- 
irs  as  to  the  rights  of  the  parties  interested  in  the  lands; 
ind  further,  that  the  report  does  not  show  that  any  deed  was 
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The  introduction  of  the  affidavit  on  behalf  of  the  pi 
tiff  was  objected  to  by  the  defendants,  and  that  of  the 
fendanta  was  objected  to  by  the  plaintiff,  but  these  object 
were  overruled  by  the  Court  (the  Clerk). 

The  Surveyor,  or  processioner,  filed  a  plot  of  the  plaint 
tract  of  land  on  the  2d  day  of  April,  18S8,  which  is 
claimed  to  be  made  from  his  own  survey,  but  from  old  d 
which  the  plaintiff  holds  under,  except  aa  to  the  two 
puted  lines.  This  plot  was  objected  to  by  defendant 
Adams.  After  considering  it,  together  with  the  affidavit 
porting  it,  it  was  admitted  and  allowed  to  be  filed. 

The  Clerk  gave  judgment  sustaining  the  exception  of 
defendant,  and  allowing  the  motion  to  quash,  and  from 
the  plaintiff  appealed  to  the  Superior  Court  in  Term. 

In  the  Superior  Court  the  following  judgment  was 
dered : 

"  After  an  inspection  of  all  the  papers,  and  after  hea 
argument  and  suggestions  of  counsel,  it  is  considered  by 
Court  that  the  statute,  as  contained  in  chap.  48  of  The  (. 
has  been  complied  with.  The  ruling  of  the  Clerk  in  admit 
the  affidavits  and  plots  is  sustained.  The  ruling  of  the  C 
in  quashing  the  proceeding  is  overruled,  and  theexceptioi 
defendant  are  overruled;  and  thereupon  it  is  ordered 
adjudged:  That  the  report  of  the  freeholders  and  pr( 
sioners  be  confirmed  and  he  recorded  with  the  plot,  and 
the  plaintiff  recover  his  cost  of  the  defendant,  to  be  taxe> 
the  Clerk  ; "  from  which  the  defendant  a 


Mr.  E.  C.  Smilh,  for  the  plaintiff. 
Mr.  F.  H.  Whitaker,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case.)  There  was  a  vast  ■ 
of  unnecessary  and  irrelevant  matter  sent  up  with 
record,  some  of  it  evidence,  and  much  of  which  no  d( 
would  have  been  material  in  settling  the  boundary  lini 


e  Superior  Court  in 
proceedings  of  the 
ed  what  that  dispute 
report  or  the  plat  to 
sputing  parties  were, 
established  and  pro- 
ed  "  by  Euliss  and 
ot  the  slightest  indi- 
pw  the  contention  or 
)urt  can  see,  upon  a 
me  or  the  other  was 

ocessioner  13  forbid- 
T,  he  is  required  to 
'stating  truly  all  the 
reupon  fivefreehold- 
ioner,  shall  establish 
ssion  the  same,  and 


I  in  the  pro- 
'  Every  person  whose 
)rding  to  the  direc- 
and  adjudged  to  be 
suit  commenced  for 
plead  and  give  the 
tnce."    Section  1930 

the  rights  and  title 
id  strict  compliance 
pparent,  and  unless 
id  freeholders,  their 

td.,  466,  "  the  report 
i  in  not  stating  with 
urties,  so  as  to  show 
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what  lines  were  disputed,  or  how  far  they  were  disputt 
In  Carpenter  v.  Wkitwortk,  3  Ired.,  204,  it  is  said  by  Jn 
Gaston  :  "  It  would  seem  indispensible  where,  in  the  coi 
of  a  processioning,  a  dispute  arises  with  one  of  the  pers 
notified,  and  the  claimant  wishes  the  dispute  to  be  thus 
■cided,  the  certificate  (report)  should  be  set  forth  to  si 
therein  what  the  subject  of  dispute  is — that  is  to  say, 
respective  claims  and  allegations  of  the  parties — so  that 
matter  may  plainly  appear  upon  which  they  are  at  is 
Technical  terms  are  not  indeed  required,  but  in  the  . 
guage  of  the  act,  "all  the  circumstances  of  the  case,"  wl 
must  mean  all  the  things  controverted,  "shall  be  truly 
forth." 

"  It  is  not  sufficient  that  it  should  be  reported  that 
persons,  owning  coterminous  land,  claimed  lines.     It  on 
to  state  the  lines  claimed  by  each  "     Mathews  v.  Matheu 
[red.,  155;  Porter  v.  Durham,  00  N.  C,  55;  Forney  v. 
fiamson,  OS  N.  C ,  329,  and  cases  cited. 

Concluding  that  the  plat  made  by  the  processioner  s 
be  considered  as  if  made  and  filed  with  the  report,  it  is 
such  a  plat  as  is  contemplated  by  the  statute,  and  is,  for 
reasons  already  stated,  fatally  defective. 

The  2d,  5tli,  and  tith  exceptions  of  the  defendant  raus 
sustained,  and  this  renders  it  unnecessary  for  us  to  cons 
the  others.  There  is  error,  and  the  report  and  proceec 
of  the  processioner  and  freeholders  must  be  quashed. 

Erro 
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W.  C.  ORRENDER  v.  DAVID  CALL. 

-Deme — Powers — Color  of  Title — AdminUtration —  H'fc«i 
Lands  regarded  as  Personalty. 

■wd  biB  UdiIs  to  his  wife  for  t«D  jears,  for  the  support  of  some  of 
his  children,  and  directed  that  at  the  expiration  of  Iliat  time  his 
widow  should  have  dower  allotted  her,  and  the  balance  of  the 
lands  rented  bv  his  executor  until  the  death  of  his  wife,  "then  all 
my  lands  to  be  sold  by  my  executor,  and  the  money  divided  *  • 
•  •  equally  among  my  children  as  they  come  of  age."  The 
eiwator  died  before  fully  executing  the  will,  and  three  or  four 
Teais  after  the  death  of  the  widow  the  land  was  sold  by  an  ad- 
.  n.  cum  leglamento  annexo  .■  Held, 


A  the  administrator  had  power  to  hell  and  convey  the  land  aft«r 
ihe  death  of  the  widow. 

it  the  proceeds  of  the  sale,  as  between  the  devisees,  should  be  re- 
garded as  perHonalty. 

\t  no  alienation,  by  the  devisees  of  their  eslate  under  the  devise, 
coulil  operate  lo  defeat  the  powers  conferred  upon  the  personal 
rqn¥sentative. 

i  no  conveyances  made  by  the  devisees,  although  accompanied 
by  long  possession  by  the  vendees,  made  before  the  death  of  the 
vidow  or  the  sale  by  the  administrator,  could  operate  as  color  of 
title. 

is  is  a  civir,  aitio.v  lo  recover  laiid,  whicli  was  tried 
3  Clark,  J.,  at  Spring  Term,  188S,  of  the  Superior  Court 
(VIE  County. 

e  plaintifT  claimed  title  under  a  deed  executed  to  him 
.  K,  Cbaffin,  administrator  de  bonis  non,  with  the  will 

ted,  of  David  Call,  Sr.,  on  the  --  day  of ,  18S0,aiid 

pport  of  his  title  ofTered  in  evidence: 
The  will  of  David  Call,  Sr.,  deceased,  dated  July  14th, 
which,  so  far  aa  is  material  for  our  consideration,  de- 
lo    his  wife   Saraii,  his  "lands  and    plantation  ten 
"  for  the  support  of  five  of  his  children  (naming  them), 


400  IN  THE  SUPREME  COURT. 

Orrender  v.  Call. 

and.  at  the  expiration  of  tlie  ten  years,  his  said  wife  ii 
have  "  her  dower  land  laid  off  to  her,  and  the  halance  of 
plantation  to  be  rented  out "  by  his  executor  during  his  wi 
life-time  or  widowhood;  and  it  then  provides,  "at  thede 
of  my  beloved  wife,  then  all  my  lands  to  be  sold  by 
executor,  and  the  money  divided,  as  will  hereafter  be  staff 
The  division  referred  to  included  the  proceeds  of  sale  of  | 
sonal  property,  to  be  "equally  divided  among  my  childrei 
they  come  of  the  age  of  twenty-one  years,  to-wit:  Po 
James,  Ellender,  Henry,  Sally,  Louisa,  John,  Greenbi 
Betsy  Ann,  David,  and  Mary  Ann." 

2.  The  appointment  of  M.  R,  ChafHn  as  administrator, 

3.  The  deed  of  said  M.  It.  Chaffin,  administrator,  itc.sh 
ing  that,  after  due  advertisement  according  to  law,  and 
cording  to  the  provisions  of  said  will,  he  had  publicly  s 
and  by  said  deed  conveyed  the  land  to  plaintiff. 

4.  The  plaintiff  then  offered  a  record  of  said  County  Co 
showing  an  allotment  of  dower  to  Sarah  Call,  widow  of  s 
David  Call,  Sr.,  deceased,  made  according  to  the  provisi 
of  said  will  in  1847.  Defendant  objected;  the  dower 
not  embrace  the  hctis  ?>(  quo  and  allotment;  and  was  o 
offered  to  show  execution  of  provisions  of  will.  Object 
overruled  by  Court,  and  exceptions  by  defendant. 

There  was  evidence  showing  that  John  Sheek,  the  exe 
tor  named  in  the  will,  had  died  many  years  ago,  with 
having  executed  trusts  and  selling  the  lands  as  provided 
and  that  Sarah  Call,  widow  of  David  Call,  Sr.,  died  thre< 
four  years  before  the  trial  of  this  cause ;  and  that  Berry  C 
one  of  the  children  and  devisees  mention  in  the  will,  w 
into  possession  of  the  locus  in  quo  a  year  or  two  before 
war,  and  that  he  afterwards  built  a  dwelling-house  there 
that  during,  or  about  the  close  of  the  war,  Sarah  Call, 
widow  of  David  Call,  Sr.,  moved  into  said  dwelling,  and 
mained  there  until  her  death;  and  that  the  annual  rei 
value  of  said  land  was  $15  or  $20. 
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The  jury  responded,  under  the  instructions  of  the  C 
"  Yes,"  to  I  lie  first  issue,  and  to  the  second  issue  they  i-espo 
"Fifteen  dollars  per  year."  Judgment  was  rendered  fo 
plaintiff,  and  the  defendants  appcded. 

Mr.  John  Devcreux,  Jr.,  for  the  plaintiff. 
Mr.  J.  C.  Buxton,  for  the  defendant. 

Davis,  J.,  (after  stating  the  case.)  The  first  except! 
to  the  record  showing  the  allolnient  of  dower  to  the  wi 
in  1847.  The  widow  was  entitled,  under  the  will,  tc 
possession  of  all  the  land  for  ten  years,  and  after  tha 
dower  was  to  be  allotted,  and  the  evidence  was  offen 
show  that  the  provision  of  the  will  in  regard  to  the 
hud,  in  this  respect,  been  complied  with.  It  could  not 
judice  the  defendant  in  any  event  that  we  can  see,  for,  wh( 
allotted  or  not,  it  could  not  affect  the  power  of  the  exec 
or,  in  the  event  of  his  death,  the  power  of  the  admiuisti 
de  bonis  non,  with  the  wilt  annexed,  to  sell  the  land  aftei 
death  of  the  widow;  and  the  on'y  material  questions 
aented  and  discussed  relates  to  the  power  of  the  adiuini: 
tor  de  boiiia  non,  with  the  will  annexed,  to  sell,  and  the  e 
of  the  deeds  made  by  some  of  the  eliildren  of  the  test 
under  which  the  defendant  claims  title. 

We  think  the  administrator,  with  the  will  annexed, 
the  power  under  the  statute  to  sell,  and  that  the  deed  1 
him  to  the  purchaser  was  valid  and  conveyed  a  good  i 
Rev.  Stats.,  ch.  40.,  §  34  ;  Rev.  Code,  ch.  46,  §  40  ;  The  ( 
§  1493  ;  Rogers  v.  Wallace,  5  Jones,  ]81 ;  Council  v.  Av< 
95  N.  C,  131 ;  Vaiigkn  v.  Farmer,  90  K,  C,  607,  and  c 
cited.  Whatever  may  have  been  the  effect  of  the  d 
under  which  the  defendants  claim  they  could  not  operal 
defeat  the  power  of  the  executor,  or  the  administrator  i 
the  will  annexed,  to  sell,  in  accordance  with  the  directioi 
the  will,  after  the  death  of  the  widow.  The  proceeds  of 
land,  directed  to  be  sold  after  the  life  estate,  and  divi 


rsonalty.  Tliis  is 
Mcl^-ai>  V.  McKe- 
dc.  (i3  N.  C,  332, 
lit  b(!  tlie  effect  of 
in  the  proceeds  of 
e|>rive  the  execu- 
of  tlie  i»ower  con- 

'irandon  v.  Phdps, 
its,  relate  to  land 
ipplication  to  the 
terms  of  the  will, 
le  widow,  when  it 
.-eeds  divided,  &c. 
hich  the  plaintifTs 
n  the  proceeds  of 
er.  They  did  not 
ell  color  of  title — 
>r  with  the  will 
whose  rights  and 
nd  in  accordance 
perfected  by  seven  . 
on  would  not  be 
I  did  not  sell,  and 
1  of  the  will  to  be 
irse,  it  would  only 
ieh  occurred,  the 
rial  i'f  this  cause." 

Bullock,  96  N.  C, 
i  cited. 
)unael  of  appellee 

of  error,  because 
ited  by  his  Honor 
-tied. 

AfKrmed. 


IN  THE  SUPREME  COURT. 


Railroad  v.  Rbidsvillb. 


ConstitxUion — Case  Agreed — Inter-State    Commerce — Ti 
ation — Municipal  Ordinance. 

1.  The  summary  method  provided  by  The  Code  for  ihe  eubmiasiot 

action  upon  a  caB«i  agreed,  cootemplates  that  all  the  facts 
eaiy  to  a  de  terminal  ion  of  the  questions  submitl«d  shall  b( 
stated  in  the  case  agreed:  and  where  it  appeared  that  some  < 
facts  were  recited  in  exhibits  which  were  not  attached.  an<i 
leave  was  given  the  parties  to  add  other  matters,  the  cauai 
remanded  to  be  perfected. 

2.  The  ordinance  of  the  town  of  Reidsville  impOHing  an  annual  tax 

a  railroad  company,  organized  under  a  charter  grant«d  b 
State  of  North  Carolina,  whose  track  runs  through  the  corj 
boundary,  is  not  a  tax  upon  inter-state  commerce,  nor  upo: 
instruments  employed  in  the  transportation  of  such  comnier 
3.  Sue*!  a  tax  is  not  obnoxious  to  the  Constitution  of  the  State, 
the  United  States,  notwithstanding  the  fact  that  the  propeJ 
the  railroad  may  have  been  taxed,  ad  valorem,  under  the  gt 
revenue  laws  of  the  State. 

CoNTKOVEKsv,  without  action,  submitted  upon  a 
agreed,  heard  before  Connor,  J.,ai  July  Term,  1888,  of  R 
INGHAM  Superior  Court. 

This  proceeding  is  under  section  567  of  The  Code, 
its  object  is  to  obtain  the  decision  of  the  Court  upon 
question  of  the  validity  of  a  tax  imposed  on  the  plaintil 
a  municipal  ordinance  passed  by  the  defendant.  The  i 
agreed  are  as  follows: 

1.  The  town  of  Reidsville  is  a  municipal  corporation 
ganized  under  the  lawa  of  North  Carolina. 

2.  It  has  passed  an  ordinance  levying  fifty  dollars  (: 
tax  on  every  railroad  company  running  its  road  througl 
corporation. 
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assessors  in  the  valuation  of  the  plaintiff  company,  tin 
troducing  new  matter  in  the  case  agreed,  which  is  w 
inadmissible,  because  the  controversy  is  to  be  detern 
solely  upon  the  facts  therein  contained. 

For  these  reasons  the  cause  must  be  dismissed  or  remai 
ami  we  prefer  the  latter  course,  because,  when  amended 
to  present  all  the  facts — not  by  references,  to  be  hunte< 
but  in  direct  and  positive  form — it  may  be  decided  ir 
Court  below,  and  reviewed,  on  appeal,  in  this. 

We  are  unable  to  see  any  well-grounded  objection,  fou 
upon  the  Constitution  of  the  United  States,  or  of  this  i 
to  the  tax  put  upon  the  defendant.  It  is  in  no  sense  > 
upon  inter-state  commerce — that  is,  upon  freight  or  passet 
conveyed  out  of  this  State  into  another  State,  or  bro 
from  the  latter  into  this  State,  nor  upon  the  coaches  and 
instruments  of  such  commerce  employed  in  such  transp 
■  tion.  The  tax  is  upon  the  corporate  body,  created  by 
State,  and  doing  business  within  the  corporate  limits  oi 
town,  and  this  liabihty  cannot  be  evaded  by  the  fact 
the  road  transports  beyond  as  well  as  within  the  bouodi 
of  the  State  It  is  such  commerce  as  is  carried  on  bet\ 
the  States,  as  a  distinct  species  of  taxable  property,  th 
protected  by  the  Constitution  of  the  United  States  from  i 
assessment,  when  separately  taxed,  or  when  intermin 
with  that  which  is  purely  and  solely  State. 

In  Stale  Tax  on  Railway  Gross  Receipts,  15  Wall.,  2S4,  e 
upon  the  gross  receipts  of  a  railroad,  though  entering 
the  aggregate  sum  derived  from  a  transportation  hey 
the  State  lines,  is  held  not  to  be  an  invasion  of  the  exclu 
right  to  regulate  commerce  between  the  States,  and  the 
tinction  is  taken  between  a  lax  upon  freights  carried  bet« 
States,  becav.se  of  their  carriage,  and  a  tax  upon  the  freigbi 
such  transportation  after  they  have  become  interminj 
with  the  other  property  of  the  carrier. 
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;  of  one-fourth  of  one  per  cent.,  in  addition  to 
ion  the  value  of  every  share  of  its  stock,  with 
when  the  road  so  taxed  )ay  partly  within  and 
the  Slate,  the  company  should  only  be  respon- 
te  levying  the  tax  upon  such  number  of  shares 

the  same  ratio  to  the  whole  a.s  the  number  of 
Lck  in  the  State  bore  to  the  entire  line  of  the 
IS  upheld  03  not  interfering  with  inter-state 
he  Delaware  Railroad  Tax,  18  U.  S.,  206. 
jn  decided  that  a  railroad,  455  miles  in  length, 
ily  were  within  the  State  that  incorporated  the 

"  doing  business  within  the  latter  State,  and 
E  imposed  upon  all  railroad  companies  doing 
a  the  State,  and  upon  whose  road  freight  may 
."     Erie  Railway  Co-  v.  Pennsylvania,  21  Wall., 

anifest  that  the  municipal  tax  imposed  by  the 
ides  no  prohibitory  provision  contained  in  the 
f  the  United  States. 

illy  clear  that  it  is  not  repugnant  to  our  own 
or  does  it  depart  from  the  principle  of  uni- 
1  recognized.  The  tax  is  imposed  upon  every 
ling  iis  road  through  its  corporate  limits,"  and 
called  a  privile;ie  lax,  or  by  some  other  name, 
ipon  its  business  in  the  town  ;  or,  if  the  road 
over  the  corporate  territory,  in  view  of  the 
ace,  it  is  a  tax  which  the  State  can  authorize, 
josed  under  such  authority,  is  valid. 
iting  in  uniformity,  as  the  term  is  defined  by 
iLi.ER,  speaking  for  the  Court,  Railroad  Tax 
,  575,  and  followed  by  this  Court  in  Worth  v. 

.  a,  291. 

ive  our  opinion  upon  the  point  intended  to  be 
}  stated  it  must  be  remanded,  and  is 
Remanded. 


Bynu 

Mr.  John  Gray  Bynux 
the  plaintiffs. 

Messrs.  I.  'J'.  Avery  aui 

Mehrimon,  J.,  (after,' 
and  duty  of  the  defend; 
certain  and  declare  trul 
the  election  in  question; 
final  and  conclusive  as 
until  it  should  be  impea( 
for  that  purpose.  Thei: 
be  questioned  in  any  c( 
Is  settled  by  many  df 
Acts  18S5,  ch.  274,  §  1( 
36;  Ihihv.  firowm,  96] 
Hon  Company,  Id.,  514 ; 
bee  V,  Durham,  98  N.  C, 
V.  J>urAam,  99N.  G.,34: 
ent  terra. 

The  law  contemplati 
ahall  have  distinctive  cl 
for  the  purposes  inte 
other  elections,  and  the 
and  declared  by  the  pre 
collaterally  in  any  act 
they  are  intended  to  se 
could  be  done  the  resull 
tied,  but  it  would  be  coi 
it  would  depend  upon  t 
it  might  become  raateri. 
practical  absurdity. 

The  officers  respectiv* 
such  elections,  holding 
results  of  them,  as  to  thi 
cise  of  which  they  shall 
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jertaking  to  be  filed  with  the  Clerk 
Ac.  The  undertaking  was  given  and 
;  order  of  the  Court. 
idanis  made  application  to  the  Clerk 
lie  the  sureties  to  the  undertaking, 
its  grounds  of  objection  to  it.  The 
ication,  and  the  plaintiffs  made  objec- 
)on  the  Clerk  heard  the  matter,  and 
rom  some  of  which  the  plaintifis  ap- 
id  others  from  which  the  defendants 

ad  the  appeals,  and  decided  that  the 
iibstance,  a  compliauce  with  an  order 
je)  in  this  cause  on  November  22d, 
jct  the  same  to  be  filed  by  the  Clerk," 
he  defendants  appealed  to  this  Court, 
f  exception  that  the  Judge  had  not 
igs  of  the  Clerk,  and  that  he  had 
sd  from. 

Tode,  §341,)  prescribes  that,  "upon 
;  order  for  an  injunction  the  Judge 
ition  precedent  to  the  issuing  thereof, 
:e  from  the  plaintiff  a  written  under- 
Bureties,  to  be  justified  before  and  ap- 
rk,  or  by  the  Judge,"  Ac,  It  is  con- 
s  the  amount  of  the  undertaking,  and 
)re  and  approved  by  the  Clerk  or  the 
aa  authority  tu  supervise  the  action 
ion  stands  as  that  of  the  Court,  un- 
nade  by  a  party  to  the  action  who  is 
is  the  mere  servant  or  agent  of  the 
ID  such  case  from  the  action  of  the 
that  of  the  Judge  at  Chambers.  The 
7a\  of  such  undertakings  is  of  alclass 
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of  merely  incidental  matters  in  the  action,  in  which  the 
decision  of  the  Court  must  almost  necessarily  be  final.  It 
would  be  alike  inexpedient  and  impracticable  to  allow  ap- 
peals from  such  decisions — it  would  give  rise  to  an  indefinite 
number  of  appeals  in  the  same  action,  create  complications, 
confusion  and  endless  delays,  while  it  would  not  settle  and 
determine  any  substantial  matter  litigated  by  the  action. 
The  Court  makes  many  incidental  rulings  and  orders  in  the 
course  of  actions,  from  which  no  appeals  lie,  and  as  to  them 
its  action  is  final,  as  certainly  so  as  the  action  of  this  Court 
in  respect  to  matters  that  properly  come  before  it  by  appeal. 

It  is  a  mistake  to  suppose  that  the  statute  {The  Code^ 
§  548,)  allows  appeals  to  be  taken  "  from  every  judicial  order 
or  determination  of  a  Judge  of  a  Superior  Court,  upon  or 
involving  a  matter  of  law  or  legal  inference,  whether  made 
in  or  out  of  term ; "  appeals  are  allowed  only  where  such  an 
order  or  determination  "  alBFects  a  substantial  right  daimd  in 
any  action  or  proceeding  ;  or  which,  in  effect,  determines  the 
action,  prevents  a  judgment,  from  which  an  appeal  might 
be  taken,  or  discontinues  the  action,  or  grants  or  refuses  a  new 
trial."  The  appeal  lias  from  an  order  or  determination  in  the 
action  which  affects  the  right  litigated — the  cause  of  action 
in  controversy  therein — in  respects  and  ways  specified ;  but  it 
does  not  lie  from  an  order  or  determination  that  is  merely 
incidental,  and  not  affecting  directly  the  cause  of  action  liti- 
gated. 

Now,  the  order  of  the  Court  appealed  from  did  not  affect 
the  "substantial  right  claimed  " — the  merits  of  the  cause  of 
action  litigated  by  the  action ;  it  was  as  to  a  matter  and  in 
a  respect  purely  incidental,  and  the  statute  just  cited  does 
not  embrace  it.  No  appeal  lies  in  such  a  case.  The  pro- 
ceeding as  to  the  undertaking  was  summary;  the  Court— the 
Judge — had  complete  authority,  without  regard  to  what  the 
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d,  to  approve  or  disapprove  it,  and  to  make 
the  defendants  undertake  and  suppose  they 
ipeal  from.     Marsh  v.  Cohen,  68  N.  C,  283 ; 
i)ley,  85  N.  C,  141. 
defendants  in  this  respect  must  therefore 


'ER  v.  J.  C.  BUXTON,  Trustee,  aod  WINSTON 
FULTON. 

3n — Trustee — Surety — Res  Judicaia. 

Dot  be  granted  restraining  a  trustee  from  Belling 
d  to  him  by  a  debtor  to  indemnify  a  surety,  where 
t  in  a  former  action,  having  the  same  object,  a  con- 
m  made  dismissing  it,  and  wherein  there  was  an 
ht  the  trustee  should  sell  if  the  debt  was  not  paid  bj 
though  the  terms  of  the  deed  might  not  haveorig- 
id  a  power  of  sale  without  the  interventiou  of  the 


iTioN  for  an  injunction  made  in  a  cause 
Superior  Court  of  Slkky  County,  heard 
at  Chambers,  ou  August  9th,  1888. 
alleges  that  plaintiff  borrowed  of  Wachovia 
which  he  gave  his  note,  with  defendant 
and  at  the  same  time  executed  to  defend- 
i  conveying  certain  real  estate  in  trust,  with 
:  same  upon  default  of  payment;  that  the 
mnify  Fulton,  the  surety,  against  loss,  but 
Fered  no  loss  thereby,  and  the  debt,  with 
has  from  time  to  time  been  paid — amount- 
together  with  other  payments  of  interest 


Brow] 

which  should  have  beeu 
Brower.  The  plaintiff  furl 
has  advertised  the  land  for 
do  so  under  said  deed,  aod 
the  plaintiff. 

Wherefore,  plaintiff  asks 

An  order  to  show  caus 
Wentworth,  on  July  28th, 

The  defendant  trustee,  •■ 
that  he  acted  Id  accordauc 
plaintiff  owed,  on  July  17t 
plaintiff  promised  to  settle 
of  this  suit;  and  that  in 
the  said  Fulton,  his  surety 
for  $8,300. 

For  a  second  defence:  T 
suit  in  Surry  County  again 
said  bank,  wherein  the  sam 
and  that  the  Court  dismis 
1888  ,  and  the  defendants  i 
dication  as  a  bar  to  this  ac 

The  oiher  facts  .  necessB 
questions  presented  in  the 
of  the  Court. 

The  motion  for  an  injun 
plaint,  answer  and  exhibi 
order  of  denial  the  plaintil 

Mr.  F.  H.  Busbee,  for  the 
Mr.  J.  C.  Buxton,  for  the 

Merrimon,  J.  The  spir 
indemnify  the  surety  nan 
loss  by  reason  of  the  suret; 
ticularly  specified.     The 
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f  need  be,  to  that  purpose,  and 
-  of  sale,  to  that  end,  should  not 
ibstaatial  and  just  cause.  If  it  be 
T  the  letter  of  the  trust,  and  the 
iction  therewith,  the  trustee  could 
;  the  direction  of  the  Court,  in  a 
]ose,  until  the  surety  had  in  fact 
pal,  any  question  in  that  respect 
by  the  record  and  judj^ment  in 
by  the  defendants  in  this  action, 
ed  the  cause  of  action  alleged  in 

itioned,  the  jiresent  cause  of  action 
precisely — alleged.  In  the  settle- 
iu  controversy  it  was  agreed  by 
to  the  action  tiiat  no  sale  of  the 

made  as  then  intended  by  the 
^ed  by  such  consent,  "  that  J.  C. 
iL  defendant),  if  so  required,  may 
mveyed  in  the  mortgage  of  Brower 
trustee,  and  Winston  Fulton  (the 
r)  in  time  to  make  sale  by  June 
f  the  deed  of  trust  and  this  agree- 
dant  was  proceeding  to  sell  the 
brought  this  action,  asking  relief, 
■ound  (hat  the  surety  has  not  yet 

debt,  though  long  past  due,  and 
iiave  seen,  such   objection   to  the 

at  first  have  Ijad  force,  it  was  ob- 
t  agreement  nf  record,  and  the 
ippellant  to  the  defendant  trustee, 
lale  as  matter  of  favor,  show  that 

le  motion  for  an  iojunetion  was 
Affirmed. 
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the  purposes  of  this  action,  stood  on  the  hke  fi 
ordinary  contracts.  It  was  sufficient  to  prov' 
derance  of  evidence,  that  it  was  in  fact  ma 
the  purchaser  could  insist  upon  such  relief  f 
might  be  entitled  to  have.  There  was  nothi 
tioD  of  the  parties,  nor  were  there  considerati 
conscience  that  rendered  it  necessary  that  thi 
paid  for  the  land  should  be  "  full  and  fair 
chaser  must  lose  what  he  in  good  faith  paid 
saw  fit  to  avail  himself  of  the  statute  rendei 
tracts  void. 

The  latter  part  of  the  special  instructions 
immaterial.  Wliether  the  purchaser  got  an 
equitable,  or  not,  he  was  entitled,  under  the 
to  he  reimbursed  the  money  he  paid  to  the  &i 
land.  It  seems  that  having  paid  the  money 
sion  of  the  land  in  pursuance  of  hia  8uppo3< 
the  voidable  contract  of  purchase  and  with  . 
vendor.  It  would  be  inequitable  and  again^ 
allow  the  latter  to  turn  him  out  of  possession 
restoring  his  outlay  in  cash  and  for  valuable 
he  put  on  the  land  while  so  in  posseasion. 
was  void  under  the  statute  if  the  vendor  saw  f 
self  of  it,  but  he  could  not  be  allowed  to  U 
advantage  of  a  contract  he  might  and  did  tre 
took  the  purchase  money  and  induced  the 
possession  of  the  land  and  make  valuable  im 
it,  believing  he  would  get  the  title  therefor,  f 
allow  the  vendor  to  keep  Ihe  money  of  the  ve 
thus  obtained,  while  it  helps  him  to  get  possessi 
Surely  not.  The  Court  of  Equity  will  not  e 
tract  because  the  statute  jileaded  renders  it  v 
not  help  the  vendor  to  consumate  a  fraud,  j 
2  D,  &  B.  Eq.,  9 ;  Bakerv.  Carsm,  1  D.  &  B.  I 
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,  286  ;  Thomas  v.  KyUa,  1  Jones  Eq., 
,  339  ;  8ynu!  v.  Smith,  92  N.  C,  338 ; 
39 ;  put  V.  Moore,  99  N.  C,  85. 
ferred  to  is  peculiar.  The  vendor 
ectaDcy  in  the  lands  of  his  mother 
nt.  The  contract  could  not  have 
)-tiroe  of  the  mother,  because  while 
e — Qothtog — to  convey.  It  was,  in 
convey  the  undivided  interest  the 
e  land  of  his  mother,  as  one  of  her 
y  upon  her  death.  McDonald  v. 
111. 

tioD.  The  Court  might  direct  the 
ourt,  to  be  disposed  of  according  to 
16  it  turns  out  that  the  administra- 
le  Court  may,  and  ought  yet,  with 
itice  and  a  complete  determination 
lim  to  be  made  a  party  defendant. 
Koonce.  83  N.  C,  55. 
fifth  grounds  of  exception  are  not 
idee  in  his  life-time,  after  the  death 
Qce  of  their  parol  contract  of  pur- 
mlaable  improvements  on  the  land, 
t  for  such  improvements  to  the  ex- 
iertook  to  sell  by  parol.  The  vendee 
lents  on  the  land  f-T  his  own  bene- 
at  he  would  have  the  just  benefit 
ne-l  out  that  the  vendor  was  not 
0  80  in  his  life-time,  nor  is  he  will- 
do  so  since  his  death.  The  vendor 
it  for  the  whole  value  of  such  im- 
s  only  to.the  extent  of  his  interest, 
gets  benefit.  No  question  is  made, 
he  liability,  in  this  respect,  of  any 
;  be  this  as  it  may,  the  appellant  is 
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Qalled  upon  to  account  to  the  extent  of  his  lia 
is  in  question.  This  may  be  ascertained  by  a 
whole  value  of  such  improvements,  and  divid 
whole  number  of  his  brothers  and  sisters,  incl 
who  shared  as  heir-at-law  of  hia  mother.  / 
supra  ;  Pitt  v.  Moore,  supra,  and  the  cases  ther 
There  is  no  error. 


WILLIAM  M.  WALTON  v.  WM.  F.  McKESSON  ai 
FIN,  Adin'r  of  CHARLES  McDOWELL,  and  WM. 
Adm'r  of  JAMES  McKESSON. 

Appeal — ATiiendment — Jurisdiction  — Dock^ — 
ties —  Vacativg  Judgments —  Void  and  Irregult 

1,  As  a  general  rule  the  Supreme  Court,  in  the  eiercii 
functions,  cannot  acquire  jurisdiction  of  a  caui 
thereto  until  a  proper  transcript  has  been  brou 
liocketeil  therein. 

3.  While  it  may  be  the  Supreme  Court  has  power  U 

ameniimente  to  the  record  below  of  a  cause  w 
pending,  it  is  clear  that  it  has  no  such  power  al 
ment  therein  has  been  rendered. 
8,  The  purpose  of  the  Civil  Isaue  Docket  is  to  have 
issues  joined  t>etween  the  parties  to  an  action,  ai 
and  memoranda  as  are  pertinent  to  such  issues  a 
tion  for  trial  should  be  entered  thereon. 

4.  The  Minute  Docket  is  intended  to  and  should  conta; 

the  proceediu^ts  of  the  Court,  and  such  other  enl 
niaj  direct  to  be  therein  made, 

5.  While  in  the  absence  of  entries  on  the  Minute  Dock 

the  Civil  Issue  Docket  sliould  not  be  disregarded 
is  a  conflict  between  them,  nothing  else  appear 
former  must  prevail. 


iption  of  the  pivoent  pro- 
Judge,  without  the  in- 
1,  made  up  and  stated 
tranBmitted  to  the  Su- 
le  record:  and  where  the 
ough  the  latter  waa  not 
conflict  ill  respect  to  » 
was  allowed  to  prevail, 
ling  some  evidence  that 
>n  upon  the  statements 

[Qtended  as  a  substitute 
mong  the  Sles  of  a  cose 
will  not  be  recognized  in 
as  adopted  hj  the  Court, 
madeinita  records — par- 
le«G  the  proofs  offered  in 
S- 

subject  ma^  attack  col- 
'  may  move  to  strike  it 
eneral  rule  ie  that,  otdjf 
dl  a  Judgment  or  record 


by  Richmoni]  Pear- 
son, to  vacate  a  judg- 
lanuary  Term,  1870. 
Made,  was  begun  by 
durt  of  the  county  of 
6,  against  W.  F.  Mc- 
aim  teslamento  annexo 
isoQ,  administrator  of 
due  upon  ihe  single 
herein,  and  Charles 
!3  thereto,  in  favor  of 
ited  the  25th  day  of 
I  date. 
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At  the|return  term  of  the  writ,  the  case  was  duly  dockel 
Id  that  Court,  and  continued  from  term  to  term  until  I 
Spring  Term  thereof  of  1869,  when  the  following  entr 
therein  appear,  made  with  pencil  : 

"Fully  administered  for  W.  F.  McKesson,  administra 
of  James  McKesson;  same  ptea  for  the  administrator 
Charles  McDowell."  "Payment  and  set-off" — "open;  « 
tinued  on  aftidavit  of  defendant." 

At  the  October  Term  of  1869,  an  entry  in  the  case  appei 
on  the  civil  issue  docket  in  the  following  words: 

"Debt"  "Jury — verdict.  See  minutes.  .ludgment  agaii 
defendant,  and  N.  W.  W.,  adm'r,  and  W.  F.  McK.,  adn 
14,039.92,  interest  on  $2,200,  from  2d  Kov.,  1869." 

This  entry  was  made  with  a  pencil. 

"  From  this  judgment  the  defendant  McKesson  appeals 
the  Supreme  Court  of  N.  C." 

This  entry  was  made  with  ink. 

"  Quando,  as  to  administrator ;  absolute,  as  to  W.  F.  McI 

This  entry  was  made  with  a  pencil. 

At  the  same  term  of  the  Court  an  entry  in  the  case  « 
made  in  writing  on  the  minute  docket,  whereof  the  follow! 
is  a  copy : 

"  W.  M.  Walton      1 

V.  >  General  issue — Payment  and  set-{ 

W.F.  McKesson  c/ life.  ) 

The  following  good  and  lawful  men,  chosen,  sworn  a: 
empanelled,  to-wit:  Reuben  Houck"  (and  eleven  others,  nai 
ing  them), "  who  find  the  bond  declared  on  to  be  the  act  ai 
deed  of  the  defendant  W.  F.  McKesson,  and  Charles  McDowf 
intestateof  defendants  N.W.Woodfin,  and  James  McKessc 
the  intestate  of  W.  F.  McKesson.  They  further  find  tl 
said  bond,  or  no  part  thereof,  has  been  paid  or  satisfied,  ai 
that  there  is  no  set-off  to  the  same.  And  they  further  fii 
thai  the  defendants,  N.  W.  Woodfin  and  W.  F.  McKeesc 
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eaving  a  last  will  and  testament, 
,and  Richmoad  Pearson  qualified  as 

s  action  has  not  been  paid,  and  the 
ed  the  same  on  the  18th  day  of  March, 

Tate  and  'James  W.  Wilson,  who 
r  action  in  the  Superior  Court  of  the 
the  said  Richmond  Pearson,  execu- 
kntially,  as  their  cause  of  action,  that 
nistrator,  failed  and  neglected  to  pay 
the  single  bond  on  which  the  same  is 
jmmitted,  and  was  chai^eable  with, 

as  such  administrator,  tfec,  for  an 
laid  Richmond  Pearson,  executor,  is 

CO  in  that  action,  Richmond  Pear- 
1  this  action  "  to  set  aside  the  judg- 
Supreme  Court,  as  above  Set  forth, 
icerned,  ou  the  ground : 
i  irregularly  rendered  and  contrary 
irt. 

^rnent  is  void  as  to  WoodBn  and  all 
srein  as  defendants,  except  W.  F. 
;  from  the  transcript  sent  from  the 
je  that  no  appeal  had  been  prayed 
said  Court  by  Woodfin,  as  adminis- 
any  other  defendant,  except  W.  F. 
d  Woodtin,  as  administrator,  was  not 


0.  G.  Fowle  and  F.  A.  Sondley,  in  sup- 
B.   BaickdoT  and   Jno.  Devereux,  Jr., 
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the  absence  of  entries  in  the  proper  docke 
might  be  important — sometimes  eontrolli 
wise. 

Moreover,  it  does  not  appear  who  madet 
or  that  they  were  made  by  authority.  1 
the  entry  in  writing  waa  made  by  couiise 

It  is  also  true  that  in  the  transcript  of 
appeal,  at  the  foot  of  the  judgment  thei 
entry  appears:  "  From  which  said  judgn 
W.  F.  McKesson  prays  an  appeal  to  the 
North  Carolina."  Nothing  appearing  to 
entry  might  fairly  imply  that  the  other  ( 
appeal,  and  the  Court  no  doubt  would  h. 
meaning. 

But  the  case  stated  by  the  presiding  Jut 
that  the  de/en(fants  excepted  ;  th&itheymo' 
and  that  tltey  appealed  to  this  Court.  Thii 
This  action  waa  pending  at  the  time  the  C 
ure  was  enacted  and  became  operative; 
be  conducted  and  tried — it  appears  that 
procedure,  laws  and  practice  of  the  Cou: 
before  that  time.  (C.  C,  P.,  §  402 ;  Bat.  R 
WaUon  V.  McKmm,  64  N.  C,  154.  Und 
and  practice  the  presiding  Judge  allmved 
not  tak&i  by  a  party  as  under  the  present 
was  the  duty  of  the  Judge,  in  allowing  a: 
who  appealed,  and  to  state  the  caso  on  ap] 
which  was  treated  as  a  bill  of  exceptioi 
stated,  became  a  part  of  the  record,  and  ii 

This  Court  took  notice  of,  and  was  gov* 
ing  appeals,  certainly  in  so  far  as  it  was 
in  conflict  with  other  parts  of  the  record  [ 
ch.  31,  §  98) ;  Stale  v.  Reid,  1  D.  &  B.,  37 
Ired,,  29 ;  Ring  v.  King.  4  Dev.  &  Bat., 
Hunter,  1  Dev.,  100.    So,  in  this  case,  the  ( 
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ponderance  of  the  evidence  before  u 
pears  that  the  transcript  of  the  record 
was  heard  and  determined,  was  not  t 
one  in  several  respects.  A  second  trai 
us  sets  forth  the  verdict  of  jury  and 
upon,  drawn  out  formally  and  in  deta 
on  the  Minute  Docket  of  tlie  Court,  wl 
and  at  the  foot  of  the  judgment,  th: 
pears  in  its  orderly  and  proper  place 
and  practice  applicable  :  "Defendants 
Court  of  North  Carolina."  Seeing  tl 
the  transcripts  we  have  troubled  our 
minute  docket  itself,  and  find  the  tri 
above  recited.  This  harmonizes  with 
presiding  Judge  for  this  Court,  and  ' 
respect  to  the  appeal,  except  that  oi 
which  was  irregular  and  out  of  place 
tion  is  that  the  entry  thus  made 
strengthened  in  that  the  record  irara 
with  it  is  drawn  out  witli  unusual  ci 
recognized  and  acted  upon  by  the  Ju< 
for  this  Court.  The  entry  wns  not  m 
visedly ;  the  counsel  ami  the  Court,  it 
the  time,  have  been  advertent  lo  whu 
entry  in  the  civil  issue  docket,  made 
sel  of  the  appellants,  was  probably  ■ 
he  thought  for  the  moment  of  McKe 
fendant  and  the  active  defender  of  ti 
able  and  experienced  counsel  say  thai 
whether  all  the  defendants  appealer 
says:  "I  think,  though  I  cannot  be  i 
the  defendants  appealed."  The  same 
of  them — appeared  in  the  <'ase  in  th 
by  its  title  on  the  docket,  purported  ti 
fendants;  it  so  appeared  to  be  in  the 
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This  Court  will  interfere,  in  a.  prupei 
record  or  a  pertinent  entry  aiade  then 
course  of  procedure,  like  that  now  in  q 
the  proof  produced  in  support  of  importa 
ments  thereto  is  clear,  strong  and  convir 
dangerous,  indeed,  to  act  upon  any  othei 
is  a  serious,  authoritative  meuiorial,  impu 
as  to  what  the  Court  does  in  actions,  pr 
ters  that  properly  come  before  it.  It  is  pi 
upon  solemn  scrutiny,  with  care  and  del 
pose  is  to  preserve  and  perpetuate  the  hi 
deDce  of  the  rights  of  parties  settled  and 
Court.  It  is  of  great  moment  and  import 
be  disturbed  for  slight  onuses,  or  upon  e 
rise  only  to  doubts  and  uncertainty. 

The  principal  evidence  produced  in  bu 
before  us  is  the  entry  on  the  civil  ismedc 
to  which  we  have  already  sufficiently  ad' 
fact  that  at  once,  after  the  judgment  was 
perior  Court,  the  plaintiff  ilocketed  hi: 
county  of  Buncombe,  where  Woodfin,  adi 
with  a  view  to  create  &  lien  on  his  propei 
why  did  the  plaintiff  do  this,  if  Woodfin 
pealed  ? 

This  evidence  is  indirect,  argumental 
sive,  and  not  entitled  to  much  weight. 
Procedure  had,  at  the  time  the  judgmen 
in  effect  but  n  brief  while,  and  there  was 
tainty  and  confusion  in  the  practice  of  tl 
that  the  plaintiff  was  advised  by  counsi 
judgment,  as  a  cautionary  measure,  es 
pellant  did  not  give  an  undertaking  to  st 
ing  the  appeal.  This  may  or  may  not 
that  it  might  not  unreasonably  have  been  i 
of  the  argument  founded  upon  such  evid 
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pTocesmoning — Appeal. 

1.  Appeals  to  the  Supreme  Court  will  only  be  eotei 
judgments,  or  from  such  interlocutor}^  ordere  o 
an  end  to  the  action  or  seriously  imperil  some  si 
the  appellant. 

3.  In  a  procesBioninK  proceeding  the  defendant  filed 
report  of  the  freeholderB,  which  were  ovorrulf 
directed  an  issue  to  be  submitted  to  the  jurj  in  r 
tion  of  the  disputed  land :  Hdd,  that  an  appeal  f 
overruling  the  exceptions  before  the  trial  of  ' 
final  j  udgment  of  the  Court  thereon  was  premal 

This  is  a  processioninq  proceeding  In  t 
the  defendants — the  appellants — made  name 
and  filed  exceptions,  all  of  which  were  ovei 
Court  entered  iU  findings  and  determinatio 
follows : 

"The  Court  finds  that  the  plaintiff  is  the  pa 
that  there  was  no  misconduct  on  the  part  of  tl 
irregularity  in  the  proceedings,  and  the  moti' 
denied.  The  Court  being  of  opinion,  howe\ 
the  constitutional  provision  guaranteeing  th 
by  jury,  and  also  under  sections  256  and  193 
the  defendants  are  entitled  to  have  the  issue  c 
location  of  the  line  passed  upon  by  a  jury,  ai 
effect  will  be  submitted  to  a  jury  in  this  Cour 

From  this  order  the  defendants  appealed  tc 

Mr.  R.  B.  Glenn,  for  the  plaintiff. 
Mr.  J.  C.  Bttxton,  for  the  defendant. 

Merrimon,  J.  (after  stating  the  case.)  Thi 
opiniou  that  the  appellants  were  entitled  to 
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le  boundary  line  in  question,  and 
sue  for  that  purpose  be  submitted. 
t  object  and  waive  any  such  right  they 
d  insist  upon  their  objections  to  this 
eptions  to  the  report  of  the  freeholders 
I  their'  favor,  or  against  them,  as  they 
al  judgment  was  given,  nor  was  there 
or  determination  that  put  an  end  to 
»uld  destroy  or  seriously  impair  some 
appellants,  if  the  appeal  should  be 
judgment.  It  is  only  in  such  cases 
Eigmentary  appeals  are  not  allowed. 
C,  193,  and  the  cases  there  cited, 
le  that  the  Court  would  have  forced 

a  trial  by  jury  against  their  will; 
Bf  might  have  objected  and  assigned 
to  trial,  the  result  might  have  been 
herwise,  tbey  might  have  appealed 
adverse  to  them,  and  all  their  assign- 
ig  in  the  record,  might  have  been 
appeal.  No  judgment  was  entered 
ind,  obviously,  the  proceeding  is  still 

for  further  proceedings  there.  They 
le  appropriate  steps  to  have  a  final 

which  they  could  have  appealed, 
lust  be  dismissed. 

Appeal  dismissed. 
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W.  J.  WALLACE  V 


Evidence — Trial — Judge's  Charge — Negl 

1.  When  the  Court  in  its  inatructioQB  to  the  jur^  read 

ion  of  the  Supreme  Court  delivered  upon  an  appt 
trial,  wherein  certain  material  facts  were  recil 
proof  was  offered  on  the  second  trial,  without  i 
of  the  jury  to  that  point,  and  exception  thereto 
time:  Held,  to  be  sufficient  cause  for  a  new  trial. 

2.  That  the  testimony  offered  on  the  trial  furnished  t 

the  jury  that  there  was  negligence  on  the  part  o 
that  the  injuries  were  not  the  result  of  a  mere  a 
they  were  not  produced  by  the  contributing  n 
plaintitT. 

This  waa  a  civil  actiox  by  plaintiff  to  rec 
for  personal  injuries,  suff'ered  by  defendant's 
gence,  tried  before  his  Honor  Clark,  J.,  at  0( 
McDowell  Superior  Court  for  the  year  188S. 

By  consent,  the  following  issues  were  sut 
jury: 

1.  Was  the  plaintiff  injured  by  the  negl 
defendant,  as  alleged  in  the  complaint? 

2.  Did  the  plaintiff  contribute  to  his  injun 
gence  ? 

3.  What  damage,  if  any  has  the  plaintiff  si 
The  jury  responded  to  the  first  issue,  "Yes;" 

"No  ;"and  to  the  third  issue,  "Three  thousand  do 
1.  The  plaintiff,  testifying  in  his  own  beht 
on  the  train  at  Old  Fort  to  go  to  Marion  t 
railroad  in  November,  1885,  and  that  soon  aft 
Fort  the  conductor  came  in  the  car  and  took  » 
that  within  about  two  miles  of  Marion  the  trai 
tried  two  or  three  times  to  move,  and  eased  bac 
and  the  train  being  stopped  he  got  up  from  h 
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bottle  of  linimeDt  for  a  frieDd,  when  car 
,  as  if  by  a  cannon  ball,  when  he  waa 

fell  and  had  his  thigh  broken, 
lion,  he  testified  that  the  train  was  a 
lat  the  car  he  was  sitting  in  was  one 
-ain,  and  had  a  partition  in  it  with  seats 
re  were  seven  persons  in  the  car,  pas- 
ere  were  plenty  of  seats  in  the  car  for 
ome  jerking  and  moving  backward  and 
stopped  a  little  while,  and  some  one  in 
lOut  to  stall;  that  at  time  of  shock,  had 
land  bottle  in  the  other,  and  was  stand- 
em  to  a  Mr.  Clinard,  when  the  train 
le  was  thrown  forward  and  Clinard  was 
;  that  he  had  ridden  on  freight  trains 

going  up  hill,  there  was  no  slack;  that 
ive  after  he  was  hurt;  train  had  finally 

up;  that  nobody  in  car  was  hurt  but 
rown  down  but  him  and  Clinard,  and 
rippled  man,  having  his  arm  in  a  sling  ; 
norning  and  was  a  damp,  wet  day. 

Frank  Clinard,  a  witness  for  the  plain- 
1  and  read,  the  material  parts  of  which 

Bent  when  the  plaintiflF  received  the 
f  in  this  case? 


rora  Marion  the  train  stalled,  and  when 
udden  jerk,  and  my  overcoat  waa  hang- 
led  to  the  side  of  the  car,  and  when  the 
threw  my  overcoat  off  the  hook,  and  in 
vas  a  bottle  of  liniment,  a  liquid  ;  when 
bottle  of  liniment  fell  out  of  my  pocket 
ar;  the  car  was  then  perfectly  still;  I 


If  it  be  said  that  the  de 
the  Court's  attentioQ  to 
from  the  opinion  menti 
in  reply,  that  such  sug, 
was  not  made  in  apt  tli 
diet.  It  does  not,  ho\^ 
made  in  apt  time  ;  on 
shows  that  the  except 
rendered,  so  that  the  ' 
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Inasmuch  as  there  m 
to  add,  in  respect  to  ot 
of  opinion  tliat  there  w 
to  prove  that  the  locon" 
management  of  it ;  tha 
the  jury,  in  the  light  ol 
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should  it  have  said  to  t 
the  plaintiff  could  not  r 
tiff's  own  evidence  as  ti 
tory  negligence.  Whj 
respect  to  contributory 
in  the  last  trial  in  vien 

The  defendant  is  ent 
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the  defendant  to  hold  as  trustee  for  the 
effectuate  the  intention  of  the  maker  thereo 

The  answer,  in  reference  to  the  various  a 
complaint,  says  the  defendant  who  bought 
knowledge  or  information  upon  which  to  fo 
the  truth  of  those  statements,  and  therefore 
tiff  upon  proof. 

Tlie  single  issue  submitted  to  the  jury  wa 

"  Was  the  deed  from  J.  C.  Hamby  to  . 
intended  by  the  grantor  Hamby  to  be  a  deei 
but  made  to  the  said  Jesse  Summerlin  by 
said  Jesse  and  his  father,  GritHn  Summerli 

Upon  the  trial  it  appeared  in  evidence  I 
ant,  after  receiving  the  deed  from  the  S 
entered  into  possession  and  held  the  land 
years,  since  which  it  remained  vacant  unt 
entry  thereon  some  three  years  before  the  t 
continued  in  the  occupation. 

The  plaintiff  proved  by  her  own  testirai 
the  daughter  of  J.  C.  Hamby  and  the  wide 
merhn,  and  that  Jes-e  was  the  son  of  Gril 
that  her  father  was  illiterate,  cnuld  neithei 
and  that  she  could  neither  read  nor  write  ;  I 
July,  1879,  and  that  she  took  ]io.ssession  of 
troversy  about  three  years  ago  ;  that  she  wa 
lier  father  in  IHo'i,  when  the  deed  from  hi 
merlin  was  written  ;  that  her  father  was  the 
James  Byers,  and  that  her  husband  and  hi 
her  father  together.  [Here,  upon  objection  b 
the  ruling  of  the  Court,  she  was  not  allowed 
transaction  that  took  place  or  any  commui 
her  or  direction  given  by  her  father,  witnes 
pa  ted  therein.] 

The  plaintiff  then  called  James  Byers,  v 
he  was  at  the  house  of  J.  C.  Hamby  on  the 
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tiff  and  her  father  were  there;  that  Jesse 
his  father  came  in;  tliat  soon  after  they 
merlin  said  to  Hamby,  "  I  have  come  to  do 
[amby  replied  that  lie  wanted  a  deed  writ- 
ff  for  the  land  in  controversy  ;  that  he  did 
lame  in  it,  and  did  not  want  it  made  so  it 
)r  Jesse's  debts,  if  it  was  it  would  soon  be 
riffin  Sumnierlin  replied  that  he  knew  how 
mper  and  inlt  were  gotten  and  they  were 
1  deed  when  he  left. 

MtifieH  that  he  was  at  Hamby's  some  time 
?  of  the  deed  in  1852  to  Jet^se  Summerlin, 
ly  the  land  in  controversy,  when  Hamby 
d  not  sell  it  to  him  or  any  one  else ;  that 
md  for  his  two  children. 
testified  that  he  lived  a  near  neighbor  to 

and  on  several  occasions  before  the  date  of 
«  Summerlin  Hamby  told  him  that  he 
his  home  place  to  his  son  James  Hamby 
:ontroversy  to  his  daughter  Mary,  theplain- 
;  that  he  intended  to  make  a  deed  for  it  to 
;  would  not  be  liable  for  Jesse  Suinmerlin's 

soon  be  gone  if  he  was  to  make  it  to  him  ; 
a  very  old  man  in  1S52,  and  could  neither 
liat  he  afterwards  did  give  the  home  place 

then  introduced  the  deed  of  1852  from  J. 
sse  Summerlin,  witnessed  by  Griffin  8um- 
i  Church,  and  registered  in  1853  upon  the 
tiurch.     The  defendant  then  showed   four 

execution  dockets  of  the  old  County  Court 
3  year  1853,  and  then  offered  in  evidence 
,  dated  March,  1854,  reciting  that  he  sold 
his  bands  issuing  on  the  four  judgments 
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1.  That  the  bequest  was  a  valid  one,  and  during  th 
might  have  been  enforced  against  the  lands  cl 
was  a  charge  agaioet  hia  personal  estate. 

3.  That  the  trusteeH  might,  within  a  reasonable  tim 
application,  have  had  the  fund  secured  for  t 
trust,  but  having  neglected  for  so  long  a  time  t 
dies  they  may  have  had  in  that  respect,  they 
8tatut«  of  Limitations, 

This  is  a  civil  action,  which  was  heard  1 
at  August  Term,  1888,  of  Buncombe  Superi 
case  agreed. 

"  The  plaintiff  is  a  corporatioD,  created  1 
General  Assembly  in  1845,  and  duly  orgaui 
and  has  existed  and  acted  as  such  corpon 
control  and  management  of  a  board  of  tri 
time  until  the  present. 

"  The  defendant,  the  Bank  of  Asheville,  i 
tion,  duly  chartered  and  organized  under  ai 
eral  Assembly,  and  authorized  to  acquire 
estate. 

"  In  the  year  1845,  one  James  Patton,  beiu 
the  land  hereinafter  described,  died,  leavin 
testament,  which  was  duly  admitted  to  probi 
county,  and  which  contained  a  clause  in  the 
to-wit: 

" '  I  give  and  bequeath  to  the  Trustees  of  N 
and  their  successors  in  ofhce,  the  sum  of  oe 
lars,  which  sum  is  to  remain  in  the  hands  c 
and  his  heirs  forever,  and  the  lawful  intere 
paid  annually  by  my  said  son  James,  his  h 
to  the  said  trustees,  to  be  by  them  applied 
of  tuition  mouey  for  such  children  of  poor  p 
may  deem  proper  objects  in  this  county,  am 
payment  of  the  said  interest  may  be  pro 
desire  and  direct  that  it  shall  constitute  a  c 
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ing  interest  thereon,  for  the  purpose  named  in  I 
only  so,  but  an  action  might  have  been  comme 
suggestion  of  two  respectable  citizens,"  and  the 
have  made  such  orders  and  decrees  as  were  bes 
to  give  effect  to  the  trust. 

Section  2342  of  The  Code  (Rev.  Code,  ch.  18 ; 
ch.  18 ;  43  EUz.,  ch.  4)  enacts  that,  "  wiien  real 
property  may  have  been  granted  by  deed,  will  or  i 
such  charitable  purposes  as  are  allowed  by  law,  i 
duty  of  those  to  whom  are  confided  the  mauagi 
property  and  the  execution  of  the  trust,  to  deli 
ing  a  full  and  particular  account  thereof  to  the 
Superior  Court  of  the  county  where  the  charit 
effect,  on  the  first  Monday  in  February  in  eacl 
filed  among  the  records  of  the  Court,  and  spre: 
record  of  accounts,"  and  the  section  following 
manner  in  which  a  compliance  with  this  duty 
forced,  and  while  the  trust  itself  is  not  void, 
objects  of  it  are  sufficiently  certain  {GHffin  i 
Hawks,  96 ;  State  v.  McGowan,  2  Ired.  E([,  9; 
kinson,  63  N.  C,  537,  and  cases  there  cited),  at 
Courts  would,  upon  proper  application  and  wit) 
able  time,  make  necessary  orders  and  decrees  to 
and  secure  the  fund,  and  this  from  time  to  i 
often  as  necessity  might  require;  yet,  beiny  a  g 
in  the  very  nature  of  things,  the  method  of  givi 
effect  to  it,  namely,  that  it  should  remain  in  i 
his  "son  James  and  his  heirs  forever,"  attenipte 
vided  by  the  testator,  must  be  inoperative,  certa 
death  of  James.  The  gift  was  personal  prop' 
trust;  it  did  not  descend  to  the  heirs  of  James, 
vent  at  the  time  of  his  deatJi,  and  his  estate  die 
insolvent  till  the  end  of  the  war.  He  died  ii 
effort  was  made  to  secure  the  principal  sum  of 
was  lost,  and  lost,  as  appears,  by  the  laches  of 
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defendants  sixty  days  in  which 
this  ruling  plaintiffs'  counsel,  as 
1  to  this  Court. 


Mr,  F.  C.  Fisher,  for  the  plainti 
Messrs.  A.  M.  Fry,  Chas.  A.  Mo 
the  defendants. 

Smith,  C.  J.  (after  stating  the  t 
the  cause  the  defendant  submittt 
appeal,  assigning  as  grounds  thei 

1.  For  that  the  record  fails  to 
entered  in  the  Court  below  ;  and 

2.  For  that  the  penal  sum  men 
without  any  authority  for  the  redu 
of  t250,  specified  in  The  Code,  §  t 

Neither  of  these  reasons  requi 
the  appeal  and  pass  upon  the  assi 
of  the  Clerk  to  perfect  his  record 
the  appeal,  and  his  omission  to  i 
an  appeal  taken  and  prosecutec 
allowed  to  defeat  it,  as  we  have  al 
a  similar  objection  in  another  casi 
term  (Fore  v.  W.  N.  C.  R.  R.  Co., 
cannot  prevail,  because  the  not 
1887,  ch.  121,  of  the  motion  has 
in  a  recent  case  {Boweti  v.  Fox,  98 
tion  on  the  words  of  the  statute  tl 
there  said  that  the  General  As 
remedial  legislation  to  cases  of 
ment,  such  as  an  insufficient  pena 
other  particulars  of  its  provision 
want  of  verification.    The  motioi 
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ffere  required  to 
after  khe  Jvdge 


IN  THE  SUPREME  COURT. 


Allison  v.  Whittikr. 


had  l^t  the  court  house  for  the  term, ;  on  the  contrary, 
might  reasonably  infer  that  do  business  would  be  done 
the  Judge  left." 

As,  then,  the  appellanta'  counsel  knew  that  the  ] 
resided  in  the  Court  during  the  term  to  reconsider 
reverse  its  action  for  reasons  satisfactory  to  itself  and  su 
vient  to  the  interest  of  a  party,  injuriously  and  wronf 
affected,  it  was  not  necessary  to  give  notice  of  the  « 
motion  favorably  responded  to  in  setting  aside  the  judg 
by  default. 

The  cases  cited  in  the  brief  of  appellants  are  none  of 
cases  where  the  motion  was  made  during  the  same  tern 
either  at  a  subsequent  term  or  before  the  Judge  at  Chan 
and  of  course  notice  was  then  an  indispensable  prereqi 
The  circumstances  under  which  the  Judge  was  indue 
reverse  his  first  ruling  and  re-open  the  case  do  not  aj 
unless  upon  a  reconsideration  he  deemed  himself  to 
acted  erroneously,  and  desired  promptly  to  correct  hia 
to  prevent  a  wrong;  but  when  practicable  and  in  fai 
notice  should  be  given,  not,  however,  as  a  legal  duty  ' 
adverse  party,  so  that  he  could  be  heard  upon  the  qui 
of  the  proposed  reversal.  In  this  case  it  would  seem  to 
been  almost  impracticable  to  give  such  notice  with 
needless  prolongation  of  the  term,  and  while  the  plai 
simply  lose  the  advantage  of  a  summary  judgment  an 
free  to  prosecute  their  action  as  before,  the  defendanla  \ 
be  deprived'of  all  defence  to  the  claim  if  the  judgment 
allowed  to  stand,  however  meritorious  and  sufficient  it  i 
be  shown  to  be  at  the  trial.     Ermn  v.  Lowery,  64  N.  C, 

2.  As  the  act  complaiued  of  was,  and  is  so  declared 
in  the  case,  the  exercise  of  a  discretion  reposed  in  the 
siding  Judge,  not  resting  upon  any  assumed  legal  prin 
it  was  not  necessary  to  find  the  facts,  and  in  this  parti 
is  like  the  setting  aside  a  disapproved  jury  verdict. 


answer,  that  is  upon  th 
power — one  under  the  ci 

3.  The  maxim  express 
involved  in  the  present 
dered  contrary  to  anolh' 
another,  while  the  whole 
its  control.  To  deny  th 
hasty  and  inconsiderate  e 
of  correction  and  remed; 
mand  for  it  upon  furthei 
tioD,  and  this,  too,  while 
control,  or,  as  it  is  said  U 

"  The  principle  of  rea  < 
"  extend  to  ordinary  mot 
cause,  for  what  may  one 
be  granted,  but  it  does  i 
substantial  right,  subject 
Mabry  v.  Henry,  83  N.  C. 
elaborate  brief  of  appall; 
where,  will,  we  think,  up 
in  conflict  with  the  vie' 
whatever  apparent  differ 
dications,  to  result  from  c 
procedure. 

There  is  no  error,  and 
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6.  That  at  the  time  of  the  execution  of  the  said  bon 
title  there  existed  &s  lieii9  ^^inst  said  property  a  judgi 
in  favor  of  Carhart  &  Ck).,  against  one  A.  L.  Herren  am 
defendant  J.  P.  Herren  as  stay,  for  the  sum  of  one  hue 
and  twelve  dollars  and  sixty-one  cents,  and  $1.85  costs 
one  judgment  in  favor  of  officers  of  Court  against  J.  P. 
ren  for  $4.98. 

7.  That  the  mortgage  executed  to  H.  N.  Wells,  Chaii 
of  the  Board  of  County  Commissioners,  for  the  sui 
12,500.00,  (Exhibit"  D"  of  the  complaint),  has  been 
satisfied.  ' 

8.  That  all  the  other  judgments  mentined  in  thecomp 
were  docketed  subsequently  to  the  execution  of  the 
bond  for  title,  and  before  the  registration  of  the  same. 

9.  That  on  the  4th  day  of  August,  1884,  the  defenda 
P.  Herren  bought  from  the  county  of  Haywood  the  old  c 
house  and  lot,  and  took  the  bond  for  title  to  same,  signe 
tbe  Board  of  County  Commissioners  for  said  county  ;  ac 
the  lOtli  day  of  September,  1887,  said  Herren  asslgnei 
said  bond  to  his  wife,  the  defendant  M.  J.  Herren. 

10.  That  of  the  purchase  money  for  said  court-hou! 
($701)  the  sum  of  $377.(i8,  with  interest  on  ?314.15 
September  12th,  1887,  and  $19,24  costs,  is  still  due 
unpaid. 

11.  That  on  the  20th  day  of  January,  188ti,  the  defen 
purchased  a  lot  hack  of  and  adjoining  the  said  court-ti 
lot,  from  J.  K.  Bnone,  for  $85, 

13.  That  on  the  21st  day  of  September,  1887,  the 
defendants  J.  P.  and  M.  J.  Herren  executed  to  Israel  W 
hill  a  mortgage  deed  upon  the  court-house  lot  to  secur 
sum  of  six  liundred  and  seventy-eight  dollars  and 
cents,  with  interest  from  that  date,  which  mortgage 
regi-stered  on  the  22d  day  of  September,  1887. 

15.  That  on  the  1st  day  of  January,  1887,  the  defen 
J.  P.  Herren  was  the  owner  of  a  tract  of  land,  part  ol 
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interest,  either  legal  or  equitable,  id  the  Turner  landt 
by  J.  C.  Sinathers  to  the  defendant  J.  P.  Herren,  as  aj 
purchasers  for  value  and  creditors. 

2.  That  the  assignment  of  the  bond  for  title  to  the  ( 
house  property,  made  by  J.  P.  Herren  to  the  said  M.  J. 
ren,  was  voluntarj',  and  was  without  value  or  legal  cc 
eration,  and  is  void  as  to  creditors. 

3.  That  the  notes  given  by  T.  W.  Davis  for  the  stc 
goods  are  the  property  of  J.  P.  Herren,  so  far  as  the  i 
of  creditors  are  involved,  there  having  been  no  consider 
moving  from  her,  M.  J.  Herren,  but,  on  the  contrar 
notes  having  been  given  for  the  goods  of  J.  P.  Herren. 

4.  That  the  paper  wrjting  signed  by  J.  P.  Herren 
copied  in  the  2l3t  finding  of  fact,  does  not  operate  eitfa 
a  release  or  a  conveyance  of  the  said  J,  P.  Herren's  in 
in  the  lands  descended  from  the  tate  £.  B.  Herren,  anc 
said  J.  P.  Herren  is  the  owner  in  fee  of  one-seventh  of  a 
lands  so  descended  from  said  E.  B.  Herren,  his  father. 

The  defendants  J.  P.  Herren  and  M.  J.  Herren  exo 
to  the  report  of  the  referees  filed  in  this  cause : 

1.  That  the  defendant  J.  P.  Herren  excepts  to  thi 
finding  of  fact  by  said  referees,  as  the  same  is  contra 
evidence. 

2.  That  the  defendants  J.  P.  Herren  and  M.  J.  H 
except  to  item  15tli  of  sail  report,  as  the  evidence  show: 
M.  J.  Herren  was  the  equitable  owner  of  one-half  the 
of  land  sold  to  W.  P.  Underwood. 

3.  That  said  defendants  except  to  the  first  finding  o 
by  referees,  as  the  same  is  erroneous  in  law. 

4.  That  said  defendants  except  to  the  second  concl 
of  law,  as  the  same  is  erroneous. 

5.  That  the  third  and  fourth  conclusions  of  taw  bj 
referee  are  erroneous. 

The  Court  rendered  the  following  judgment: 
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eting,  subject  to  the  payment  of  balance 
of  Commissioners  of  Haywood  County  of  t 
for  the  same;  and  also  balance  of  the  del 
and  George  A.  Sliuford,  after  admitting  I 
in  the  said  referees'  report;  and  also  tliat 
ren  is  tlie  equitable  owner  of  one  undivi 
est  in  the  two  bundred  acres  of  land  c 
being  a  part  of  the  '  E.  B.  Herren  Farm,' 
stead  has  been  set  apart ;  and  it  is  further 
said  J.  P.  Herren  is  the  owner  of  the 
notes,  judgments,  acconnts  and  choses  in 
in  referees'  report,  including  the  notes  ol 
one  hundred  dollars  deposited  with  (J.  1- 
were  not  included  in  his  personal  prope 
apart  to  him  by  the  Sheriff  of  Haywood 

"  It  is  further  considered  and  adjudged 
executed  to  H.  N.  Wells,  Chairman  of  tli 
Commissioners,  for  the  sum  of  two  thot 
dollars,  and  liled  witii  the  plaintiffs'  eon 
"  D,"  has  been  fully  satisfied,  arid  the  Bo 
ers  of  said  county  are  ordered  and  din 
same  of  record. 

"  It  is  fiirtlicr  cunsiderefl,  ordered  and 
judgment  creditors  of  J.  P.  Herren,  who 
action,  may,  and  Uicy  iire  hereby  directed 
legiil  cslHtp  of  llie  Kiiid  J.  P  Herren  nuis 
Farm,'  I'onded  lo  (he  piaintiH's  and  Jani' 
W.  P.  IJnderwdod,  except  that  portion  wl 
been  liiiJ  oH'  and  set  jipart  to  J.  P.  Herre 

"  It  is  further  ordered,  adjudged  and  di 
estate  in  wliicli  the  said  J.  P.  Herren  has 
as  in  this  judgment  declared,  to  be  sold  s 
stead,  and  the  proceeds  of  the  sale  of  th 
court-hou?e  lot  shall  be  applied,  1st,  to  t 
debt  due  the  Board  of  Commissioners  of 
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this  Court,  and  that  they  also  be  enjoined  from  selling  i 
execution  any  of  the  lands  for  which  the  plaintifl^  hold 
Herren's  bond  for  title  until  after  the  other  property  DJ 
J.  P.  Herren  is  exhausted,  and  until  the  further  ord 
this  Court. 

"  It  is  further  ordered,  that  the  referees,  J.  C  L.  Gudgc 
W.  L.  Korwood,  be  allowed  one  hundred  dollars  eact 
the  commissioner  and  receiver  is  liereby  directed  to  pa^ 
allowance  out  of  the  first  moneys  which  shall  come 
hands,  the  said  allowance  to  be  taxed  as  costs,  and  abic 
result  of  the  final  decree  in  this  cause." 

From  this  judgment  both  parties  appealed. 

Mt.  Q.  S.  Ferguson,  for  the  plaintiffs. 
Messrs.    Geo.   H.   Smathera  and   Oeo.   A.   Shuford,  fo 
defendants. 

Smith,  J.  (after  stating  the  case.)  By  an  act  of  the 
eral  Assembly,  passed  at  the  session  of  1885,  chap.  148 
provided  that  "  no  conveyance  of  land  nor  contrad  to  c 
or  lease  of  land  for  more  than  three  years  shall  be  valid  t< 
any  property,  as  against  creditors  or  purchasers  for  a 
able  con-^ideratioii  from  the  donor,  bargainor  or  lessoi 
from  the  registration  thereof  within  the  county  wherei 
land  lieth,"  with  certain  qualifications  not  pertinent  t 
present  case. 

Two  of  the  judgments  held  by  defendants  were  doci 
before  the  making  of  the  contract  with  the  plaintiffs,  &c 
ing  to  the  referees'  finding— one  in  favor  of  Carhart . 
for  tll2.01,  and  cosis,  against  A.  L.  Herren  and  the  de 
ant  J.  P.  Herren,  as  a  stay  thereto,  and  the  other  in  fa\ 
the  officers  of  the  Court  for  $4-98,  against  the  latter  i 
for  costs  incurred  by  liim. 
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iroQs  judgments  reported  were  docketed 
,he  contract,  but  before  the  r^istratiou  of 
a  7th,  1888. 

te,  therefore,  all  the  docketed  judgments 
lien  to  that  acquired  by  the  plaiotiSs  by 
their  bond.  Some  criticism  was  made  in 
1  the  words  of  the  statute,  which  its  con- 
>pinioD,  does  not  warrant,  and  we  must 
ind  scope  commensurate  with  similar  lan- 
n  reference  to  mortgages  aud  deeds  in 
1254 — and  to  conditional  sales  of  personal 

^stration  does  not  invalidate  the  instru- 
ors,  nrnely  as  tuck,  may  treat  it  as  a  nullity 
eeding;  but  it  is  void  against  proceedings 
and  prosecuted  to  a  sale  of  the  property 
I  lien,  as  against  all  who  derive  title  there- 
urpin,  94  N.  C,  137 ;  BTem  v.  Lockkart,  93 

tion,  which  proposes  to  require  that  the 
cquired  a  prior  lien  upon  the  land  em- 
•act  of  sale  to  the  plaintiffs,  shall  exhaust 
;rty  of  the  debtor  liable  to  his  creditors 
.0  sell  under  the  executions  in  the  Sheriff's 
on  the  equitable  principle  thus  enuncia- 
in  Jacksm  v.  Sloan,  70  N.  C ,  306 : 
Dus  principle  of  equity  that  when  a  debtor, 
icumbered  by  a  judgment  lien,  sells  one 
reditor  who  has  a  lien  upon  that  which  is 
t  which  is  unsold,  shall  be  compelled  to 
>n  out  of  the  undisposed  of  land,  so  that 
nd  the  purchaser  both  may  be  saved" — 
mrities,  to   which   may   be  iidded  2  Story 


508  IN  THE  SUPREME  COURT 

Francis  v.  Hbbben. 

But  upon  this  is  put  the  restriction  me 
opinion  and  following  the  words  quoted  :  "  B 
done  when  it  trenches  an  (he  right  or  operaiea 
of  the  party  e^iiiiied  to  go  upon  both  funds,"  f 
cited  cases. 

Thus  far,  and  no  farther,  does  tlie  doctrine 
one  fund  in  front  of  the  other,  so  that  with 
priorities  levied  to  secure  the  application  t 
secured  dehts. 

But  the  creditor  may  not  be  delayed  or 
structed  in  the  adjustment  of  the  equity  beti 
creditor  and  himself.  Now  the  present  suit,  u 
the  limits  of  the  equity,  seeks  to  suspend  ih 
judgment  (creditors,  until  all  the  estate  of  tl 
Herren  has  been  ascertained  and  applied  ti 
creditors,  and  this  is  accordingly  done  by  the 
restraining  power  of  the  Court,  the  results  of 
manifest  from  the  inquiries  prosecuted  before  I 
their  findings  shown  iii  their  report  The 
thus  made  to  involve  the  seltlemmt  of  the  ea 
party  among  his  judgment  creditors,  and  in 
ous  disputes  have  arisen  as  to  the  validity) 
title  to  some  of  (lie  property  claimed  by  oi 
amount  of  debts  due  and  owing  to  him,  whic 
cult  of  adjustment  and  cause  long  delay,  1 
direct  and  expeditious  remedy  under  execi 
kejit  back  and  not  allowed  to  as^sert  their  leg 
controversies  that  have  sprung  up  are  mo- 
defendants  themselves,  and  inuring  to  (he  pi 
only  as  it  prevents  the  immediate  sale  of  the  1 
by  them,  but  whose  title  is  in  subordination 
judgment  liens. 

The  only  relief  open  to  the  plaintifTs  is  r 
ruptifin  of  the  executions,  but  in  a  mandate 
sale  of  such  property  as  the  debtor  has  and  is 
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before  proceeding  to  the  sale  of  the  land 
ffa,  and  this  without  hindrance  in  the 
the  money  due  the  execution  creditors. 
B  in  the  judgment  that  go  beyond  t)iis 
zed,  and  must  be  reversed.  There  should 
"Osed  upon  any  of  the  defendants,  except 
jlied  by  the  requirement  that  the  Sheriff 
'the  plaintiffs'  land  until  he  has  first dis- 
'the  defendants  which  he  may  rightfully 
which  are  not  under  lien  to  others,  and 
rmination  of  the  conflicting  claims  of  the 
oany  portion  of  it.  This  dispenses  with 
the  various  exceptions  of  different  parties, 
action.  The  affidavit  is  insufficient  to 
of  the  writ  of  certiorari.  The  judgment, 
iwance  to  the  commissioners,  must  be 
catte  proceed  in  accordance  with  the  law 
inion.  Error. 
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Ipplication  of  Proceeds  of  Sale — Pleading — 
Damages. 

action  alleged  waa  that  the  plaintiff  became  enti- 
ision  of  persoDal  property  sued  for  by  virtue  of 
itioDB  ixsued  to  him  as  an  officer:  Held,  not  to  be 
forth  in  the  complaint  the  process  under  which 

e  upon  (lerHonal  property  the  oRieer  making  the 
uires  a  BpecJal  property  therein,  which  he  holds 
if  satistjing  the  execution  in  hishandH.  and  after 
ae  he  should  apply  the  remainder  of  the  proceeds 
'  satisfaction  of  otiier  executions  in  his  hands  at 
ale. 
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3.  If  personal  propertj  has  beea  seized  hy  one  officer 

another  officer,  having  executions  also,  nuij  mat 
structive  levy,  bj  going  to  the  property  and  end< 
big  process,  but  he  has  no  right  to  take  poeseeeii 
levj  is  satisfled ;  but  it  is  the  duty  of  the  flret  offi< 
of  the  Bubsequent  levy,  to  apply  any  surplus  pi 
to  the  executions  bo  afterwards  levied. 

4.  Where  there  has  been  more  than  one  constructive 

be  paid  oft  in  the  order  of  the  time  they  were  w 
0.  The  measure  of  damages,  in  an  action  for  the  convi 
seized  under  execution,  cannot  exceed  the  amoi 
cutions,  principal,  interest  and  costs,  which  wi 
satisfied  therefrom. 

This  is  a  civil  action,  which  was  tried  beft 
at  Spring  Term,  1888,  of  Haywood  Superior 

The  plaintiff  alleged  that  as  constable  he 
warrants  of  attachment  and  an  executioD  ag 
sonal  property  in  bis  hands,  upon  the  stock 
tioned  and  specified  in  the  complaint,  and  t 
same  was  so  levied  upon  by  him  and  in  his 
defendant  wrongfully  seized  and  forcibly  took 
him,  and  devoted  the  same  to  bis  own  purpos 

The  defendant  denied  all  the  material  alle 
complaint,  and  alleged  that  he,  as  Sheriff,  levi 
cutions  in  his  hands  upon  the  goods  mentione 
tue  of  his  office  and  lawful  process  in  his  hau 
same,  &c.,  &c. 

Plaintiff  offered  in  evidence  two  warrants 
in  favor  of  L.  Oppieoheimer  &  Sons  against  i 
A  Sprague,  which  purport.ed  to  have  been 
stock  of  goods  in  question  on  December  10th, 

Defendant  objected,  on  the  ground  tbat  sail 
not  been  referred  to  in  the  complaint,  and  thf 
allegation  in  the  complaint  that  plaintiff  had 
property  in,  or  possession  to,  said  goods  unde: 
of  said  warrants  of  attachment. 
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and  that  he  also  levied,  at  nine  o'clock  a.  m.  of  the 
day,  three  other  executions  on  said  stock  of  goods  in 
of  Wingo,  Elliott  &  Crump,  of  L.  C.  Younger  &  Co.,  a 
T.  Uhiiieheardt,  against  Mcintosh  &  Co.  The  defe 
also  testified  that  at  9:20  o'clock  a.  m.  of  the  11th  of  D 
ber,  1885,  he  levied  three  other  executions  against  McI 
&.  Sprague,  on  said  stock  of  goods. 

So  much  of  the  other  facts  and  the  evidence  ani 
instructions  of  the  Court  to  the  jury  as  are  necessar 
proper  understanding  of  the  opinion  of  the  Court  are  tli 
adverted  to.  There  was  a  verdict  and  judgment  fo 
plaintiff,  and  the  defendant,  having  assigned  error,  apf 
to  this  Court. 

Mr.  Geo.  H.  Smalhers,  for  the  plaintiff. 
Mr.  6.  S.  Ferguson,  for  the  defendant. 

Mi:rkimon,  J.  (after  stating  th©  case.)  The  first  exce 
is  without  force.  It  was  neither  necessary  nor  prop 
mention  or  to  make  any  allegation  in  the  complai 
respect  to  the  warrant  of  attachment  mentioned.  They 
produced  on  the  (rial  as  evidence  explanatory  how  the  ] 
tiff  came  to  have  possession  at  first  of  the  property  ir 
troversy.  It  may  be  that  they  were  unnecessary  for 
purpose,  but  no  objection  was  made  on  that  ground. 
not  proper,  ordinarily,  to  allege  in  the  pleadings  m 
evidential  facts,  whether  documentary  or  otherwise,  o 
evidence  of  the  plaintiff's  cause  of  action  alleged,  ore 
defence  relied  upon  in  the  action.  The  pleadings  si 
state  in  an  orderly  way  only  ihe  facts  which  constitul 
cause  of  action  and  the  defence. 

If  the  evidence  of  the  plaintiff  himself,  received  oi 
trial  without  objection,  be  accepted  as  true,  then  unquei 
ably  he  was  entitled  to  recover  in  this  action.  He  tcs 
tliat  on  the  11th  day  of  December,  1885,  he  had  posse 
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;oods  ID  question,  and  levied  an  execu- 
en  to  have  been  in  all  respects  a  valid  and 
same ;  that  Jn  the  course  of  the  same  day 
IS  came  into  his  hands  which  he  had  not 
at  the  time  the  defendant  came  upon 
Kd  the  property  and  forcibly  deprived 
[>n  thereof. 

a  levied  upon  and  had  possession  of  the 
cial  property  therein  for  the  purpose  of 
d  applying  the  proceeds  of  the  sale  to  the 
Igmeot  specified  in  the  execution  levied 
on  of  any  other  executions  properly  in 
;hey  were  uot actually  levied.  The  prop- 
le  levy  and  seizure  thereof,  was  in  cuOodio 
3eed  ought,  properly  to  have  been  applied 
jn  in  the  hands  of  the  plaintiff  as  con- 
cept as  to  the  first  one  mentioned,  they 
Ily,  but  only  constructively,  levied.  As 
1  upon  was,  or  the  proceeds  of  the  sale 
evy  were,  in  the  custody  of  the  law,  the 
to  apply  the  same  properly  to  the  satis- 
tcutions  in  their  order  then  current  and 
exigency  of  the  same  such  application. 
its  purposes,  and  will  not  allow  its  final 
ist  the  property  of  individuals,  to  be  dia- 
led while  it  has  in  its  custody  and  con- 
ley  of  the  persons  against  whose  property 
lat  ought  to  serve  its  purpose. 
;  one  actual  levy  of  one  or  more  execu- 
il  property  at  one  and  the  same  time, 
in  making  the  same  seizes  or  gets  posses- 
it  and  has  a  special  property  therein  and 
that  excludes  and  prevents  other  like 
however,  as  we  have  already  seen,  places 
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the  property  in  custodio  legis,  to  be  applied  in  proper  cases  if 
need  be  to  other  executions.  Other  officers  having  like  exe- 
cutions may  make  other  levies  upon  the  same  property,  but 
these  will  be  constructive  in  their  nature  and  entitle  the 
officers  making  them,  in  their  order,  to  have  the  property  or 
the  proceeds  of  the  sale  thereof  after  the  executions  under 
and  in  pursuance  of  which  the  first  actual  levy  proper  was 
made  shall  be  satisfied.  It  is  the  duty  of  the  officer  making 
the  first  levy,  and  having  notice  of  the  second  and  other  con- 
structive levies,  to  so  apply  the  property  and  the  proceeds 
of  the  sale  thereof,  and  the  Courts  will,  if  need  be,  compel 
him  to  do  so.  The  late  Chief  Justice  Pearson  meant  no 
more  than  this  when  he  said,  in  Bland  v.  Whitfield,  1  Jones, 
125,  that  "  when  an  officer  has  already  levied  and  taken  the 
property  into  possession  a  second  officer  may  make  a  second 
levy  by  going  where  the  property  is  and  making  the  endorse- 
ment on  his  execution.  In  this  case  he  has  no  right  to  touch 
the  property,  and  the  levy  gives  him  the  right  to  it  after  the 
first  execution  is  satisfied."  Such  a  levy  is  necessarily  only 
constructive.  The  officer  making  it  cannot  get  possession  of 
the  property  until  the  first  levy  shall  be  over.  It  is  the  levy 
of  the  execution  on  personal  property  that  creates  the  lien 
on  the  same  in  favor  of  the  judgment  creditor,  and  hence 
the  proceeds  of  the  sale  of  the  property  must  be  applied  to 
the  satisfaction  of  each  execution  in  the  order  as  to  time  of 
the  lew  of  the  same.  It  is  difficult  to  see  how  otherwise  numer- 
ous  judgment  creditors  of  their  common  judgment  debtors 
could  have  just  benefit  of  executions  issued  upon  their  respec- 
tive judgments  going  against  the  debtor's  personal  property. 
It  is  otherwise  as  to  the  debtor's  real  property  ;  as  to  it,  the 
docketed  judgmentscre  *tesalien  thereon  in  favorof  thecred- 
itor,  and  a  levy  serves  no  other  purpose  than  to  designate  the 
particular  property  sold  or  to  be  sold.  State  v.  Poor,  4  D.  &  B., 
384 ;  Jones  v.  Judkins,  Id.,  454 ;   Alexander  v.  Springs,  5  Ired., 
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in  his  hands;  and ,  in  effect,  further,  that  the  plaintiff  had 
the  right  to  devote  the  property  levied  upon  by  him  to  the 
satisfaction  of  the  execution  that  first  came  into  his  hands 
and  was  levied ;  and  also,  secondly,  to  the  execution  that 
subsequently  came  into  his  hands,  although  in  the  mean- 
time the  defendant,  as  Sheriff,  may  have  made  a  constructive 
levy  of  executions  in  his  hands  upon  the  same  property. 
Such  instruction  was  erroneous. 

For  reasons  already  stated,  the  Court  should  have  instructed 
the  jury,  in  applying  the  law,  substantially  as  it  is  above 
stated.    The  appellant  is  entitled  to  a  new  trial,  and  we  so 

adjudge^ 

Error. 


STERN  &  CO.  v.  J.  P  HERREN. 

Costs —  Witnesses — Non-residents. 

1.  The  manner  of   summoning  witnessee  and  their  compensation  is 

entirely  regulated  by  statute. 

2.  There  is  no  provision  in  our  law  authorizing  the  taxation,  as  costs,  of 

the  fees  for  attendance  and  mileage  of  witnesses  who  have  not 
been  summoned,  nor  of  witnesses  who  have  been  summoned  bat 
who  are  non-residents  of  the  State. 

This  is  an  appeal,  from  a  judgment  of  BoykiUy  /.,at 
Fall  Term,  1888,  of  Haywood  Superior  Court,  adverse  to 
the  plaintiff,  upon  a  motion  made  by  defendant  to  re-tax 
costs,  based  upon  an  aflSdavit  of  the  defendant,  that  W.  D. 
Norvell,  a  witness  for  plaintiff,  had  charged  mileage  fix)ni 
Richmond,  Va.,  to  Waynesville,  N.  C. 

The  motion  was  made  at  Spring  Term,  1888,  at  which 
term,  by  an  order,  it  was  referred  "  to  J.  K.  Boone,  Clerk  of 


1 


t  TERM,  1888. 


nd  report  to  the  next  term  of 
the  Clerk  made  the  following 

D.  Norvell,  Jr.,  clBinaed  and 
ig  to  and  from  Richmond,  Va., 
sing  counted  from  the  North 
ville,  Va.,  to  Wayneaville,  N.  C, 

led  the  Court  for  five  days  at 
for  plaintiff. 

ell  resides  three-fourths  of  his 
lainder  of  his  time  he  spends 
g  his  family. 

>oll  tax  in  Waynesville,  N,  C, 
ad  duty  in  Waynesville. 
red  and  voted  in  Waynesville, 
:  that  he  has  not  voted  since 

ouse,  but  boarded  his  family  at 

1885. 

,  resident  of  the  State  of  Vir- 

nd  was  entitled  to  prove  his 

IB  plaintiff  from  the  State  line 

nercial  tourist,  and  stays  part 
n  Richmond,  Va.,  and  travels 
)f  the  time." 

t  filed  the  following  exception : 
he  7th  finding  of  fact  and  law, 
•.  Norvell,  was  a  resident  of  the 
rm,  1887,  and  was  entitled  to 
less  for  the  plaintiFT  fmm  the 
1  return;"  and  says,  from  the 
appear  to  the  Court  that  said 
'  fixed  residence,  is  a  resident 
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of  Waynesville,  N.  C,  and  is  not  entitled  to  prove  mileage, 
as  the  7th  finding  of  fact  and  law  contradicts  all  the  other 
findings  of  fact  by  the  referee. 

His  Honor  sustained  the  defendant's  exception,  and  or- 
dered that  the  bill  of  costs  be  reformed  by  striking  out  the 
mileage  of  W.  D.  Norvell,  and  from  this  the  plaintiff  ap- 
pealed. 

Mr.  Oeo,  A,  Shvfordy  for  the  plaintiff^. 
Memrs.  G,  S.  Ferguson  and  Geo,  H.  SmatherSy  for  the  defend- 
ant. 

Davis,  J.  (after  stating  the  case.)  Section  3756  of  The 
Code  prescribes  the  fees  to  be  paid  witnesses,  and  section 
1355  prescribes  "  rules  for  summoning  witnesses."  It  is 
apparent  from  an  inspection  of  the  sections  of  The  Code 
referred  to  that  they  do  not  have  reference  to  witnesses  who 
reside  out  of  the  State.  Section  1357  provides  for  the  tak- 
ing of  depositions,  and  section  1358  specifies  what  deposi- 
tions may  be  read  in  evidence,  among  them  those  of  wit- 
nesses who  reside  in  a  foreign  country  or  in  another  State. 
Section  1369  prescribes  the  manner  in  which  witnesses  shall 
prove  their  attendance,  "  every  person  summoned,  who  shall 
attend  as  a  witness  in  any  suit,  shall,"  &c. 

In  Levris  v.  Commissioners,  74  N.  C,  194,  it  was  said :  "  At 
common  law  no  costs  were  recoverable  by  the  plaintiflFor 
defendant  in  civil  actions  or  criminal  prosecutions.  *  *  *  * 
Costs  are  now  given  by  statute  both  in  England  and  in  this 
country,  but  they  are  recoverable  by  law  only  in  those  cases, 
State  and  civil,  where  they  are  allowed,  and  only  in  the 
manner  and  to  the  extent  allowed  by  law."  A  witness  who 
attends  Court  "  without  having  been  summoned  "  is  not  enti- 
tled to  prove  his  attendance  so  as  to  charge  the  losing  party 
with  the  amount  of  his  tickets.  Thompson  v.  Hodges,  3 
Hawks,  318. 
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ce  of  a  aon-resideat  witness  cannot  be  en- 
iigh  summoned  ;  and,  as  was  said  by  Daniel, 
King,  6  Ired.,  76,  the  party  desiring  his  evi- 
•■  his  deposition  taken.  To  the  same  effect  is 
's  Ex'rs,  Martin,  17  (Battle's  edition), 
t  in  the  case  of  State  v.  Stewart,  1  Car.  Law 
held  that  a  witness  who,  after  being  sum- 
lart  of  the  State,  removed  to  another  State, 
mileage  from  the  place  of  his  residence,  but 
n  were,  that  the  "  binding  a  man  in  recogni- 
'  and  give  tt^timony  did  not  put  him  under 
o  change  his  place  of  residence ;  and  another 
kve  been  given,  and  that  is,  in  criminal  cases 
ist  be  confronted  with  the  accused,  and  they 
er  bonds  to  attend,  if  necessary, 
ifore  us,  it  does  not  appear  that  the  witness 
and,  so  far  as  his  right  to  charge  the  plain- 
i  is  concerned,  it  is  immaterial  whether  he 
if  Richmond,  Va.,  or  of  Waynesville,  N.  C. 
s  deposition  could  have  been  taken  and  read, 
attend  voluntarily  as  a  witness  on  behalf  of 
(  the  action,  he  could  not  tax  the  plaintiff 
f  the  latter,  there  was  no  mileage  to  be  taxed, 
ror  in  the  ruling  of  the  Court  below. 

Affirmed. 
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THE  COMMISSIONERS  OF  THE   COUNTY  OF   BURKE  v.   THE 
COMMISSIONERS  OF  THE  COUNTY  OF  BUNCOMBE. 

Paupers — Settlement — Pleading — Sufficient  Cause  of   Action- 
Demurrer —  When  not  Necessary  to  Plead  Statvie. 

1.  The  liability  of  a  county  for  the  support  of  a  pauper  does  not  depend 

upon  the  law  of  domicile  or  citizenship,  but  upon  that  of  residence 
or  settlement,  as  prescribed  in  §  8544  The  Code, 

2.  Where  the  complaint  alleged  that  one  M.  was  a  resident  and  citiaen 

of  the  county  of  B.,  and  was  an  inmate  of  the  almshouse,  hav- 
ing been  duly  committed  ;  that  while  suffering  from  a  fit  of 
insanity  she  escaped,  wandered  into  an  adjoining  county,  where 
she  was  taken  charge  of  by  the  authorities,  and  being  unable  to 
give  any  account  of  herself,  was  cared  for  by  the  last  named 
county  as  a  pauper  for  several  years  and  untO  her  restoration,  when 
she  was  returned  to  the  county  of  B.,  and  demanded  payment  for 
her  support  for  that  period  :  Held,  (1)  That  M.  had  acquired  a 
settlement  in  the  county  of  B. ;  (2)  that  the  complaint  stated  a 
suflScient  cause  of  action  against  the  county  of  B.,  and  (8)  that  it 
is  never  necessary  that  the  pleadings  shall  set  out  a  public  statute. 

This  is  a  civil  action,  which  was  tried  before  MacRae^  Jj 
upon  complaint  and  demurrer  at  February  Term,  1888,  of 
Buncombe  Superior  Court. 

The  following  complaint  was  filed  : 

1.  That  in  and  during  the  year  1880,  one  Rosanna 
Meadows  was  a  resident  and  citizen  of  the  county  of  Bun- 
combe, in  the  State  of  North  Carolina,  and  during  a  part  of 
the  year  1880  was  an  inmate  of  the  almshouse  of  said 
county  of  Buncombe,  having  been  sent  there  and  being 
there  under  lawful  authority  as  an  inmate. 

2.  That  on  or  about  the day  of ,3880,  the  said 

Rosanna  Meadows,  while  suflFering  from  a  fit  of  insanity, 
escaped  from  said  almshouse  of  Buncombe  County,  where 
she  had  a  right  to  be,  and  wandered  to  the  county  of  Burke, 
in  which  said  county  she  was  arrested  and  committed  to 
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cents  per  month,  and  twenty-five  dollars  is  for  clothing,  and 
five  dollars  is  for  costs  of  attempting  to  get  her  into  the 
asylum  for  the  insane.  All  of  which  said  sum  is  due  to  the 
plaintiff  from  the  defendant,  as  appears  from  the  paper 
marked  '  Exhibit  A,"  which  is  herewith  filed,  and  asked  to 
be  taken  as  a  part  of  this  complaint,  showing  the  account 
and  warrant  upon  which  the  said  Rosanna  Meadows  was 
arrested. 

6.  That  said  account  for  the  sum  of  five  hundred  and  nine 
dollars  and  twenty-five  cents  has  been  presented  to  the  de- 
fendant Board  of  Commissioners  of  Buncombe  County  by 
the  plaintiff  Board  of  Commissioners  of  Burke  County,  and 
payment  thereof  demanded,  which  has  been  refused,  and 
defendant  refusing  to  pay  the  same  or  any  part  thereof. 

Wherefore,  plaintiffs  pray  judgment  for  the  sum  of  five 
hundred  and  nine  dollars  and  twenty-five  cents,  and  interest 
on  the  same,  for  costs  of  action,  and  for  such  other  and 
further  relief  as  may  be  appropriate. 

To  this  complaint  the  defendant  demurred,  for  that: 

1.  That  it  does  not  state  that  Rosanna  Meadows,  prior  to 
the  time  of  her  arrest  in  Burke  County,  was  last  legally  set- 
tled in  Buncombe  County,  or  that  she  w£is  a  poor  person, 
likely  to  become  a  charge  to  Burke  County,  or  that  she  was 
arrested  and  committed  to  the  almshouse  of  the  county  last 
named  to  prevent  her  from  becoming  a  charge  thereto,  or 
that  any  steps  were  taken,  as  required  by  law,  to  have  her 
removed  to  the  county  where  she  was  last  legally  settled,  or 
that  she  was  sick  or  disabled,  and  could  not  be  removed  to 
such  county  without  danger  of  lite. 

2.  It  not  only  does  not  state  that  Buncombe  County  was 
the  county  where  the  said  Rosanna  Meadows  was  last  legally 
settled,  but  it  shows  that  the  said  Rosanna  Meadows  resided 
continuously  in  Burke  County  from  August  3d,  1880,  till 


OF  Buncombe. 

fby  she  became  legally 
proper  charge  to  that. 

Buncombe  County  is 
(imburseor  pay  Burke 
enance  and  support  of 
mshouse  or  elsewhere 

judgment  for  costs. 
he  demurrer,  and  the 


It. 

Jection  707,  subsection 
iouuty  Com tuissioners 
,nce  of  the  poor.  Sec- 
om  section  707,  subsec- 
luthority  "  to  institute 
g  into  the  county  who 
eto,  and  to  cause  the 
ty  where  he  was  last 
Q,  from  the  said  county 
urred  for  the  mainten- 

[  the  manner  in  which 
settlemenis,"  and  "if 
,nd  cannot  be  removed 
Commissioners  shall 
e  at  the  charge  of  the 
use  him  to  be  removed 
id  the  county  wherein 
all  cliarges  occasioned 
i  removal,"  Ac. 
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It  thus  provides  that  the  Board  of  Commissioners  of  the 
county  to  which  such  poor  person  belongs  shall  receive  and 
provide  for  him,  under  a  penalty  for  refusal  to  do  so,  and 
makes  them  liable,  if  they  "  shall  refuse  to  pay  the  charges 
and  expenses"  mentioned  in  the  section. 

Section  3544  provides,  among  other  things,  that "  every 
person  who  shall  have  resided  continuously  in  any  county 
for  one  year  shall  be  deemed  legally  settled  in  that  county." 
We  have  been  favored  with  an  interesting  argument  upon 
questions  of  domicile,  citizenship  and  residence,  and  many 
authorities  have  been  cited  by  counsel,  but  the  law  applica- 
ble to  pauper  '  settlements"  is  regulated  by  statute,  and  is  in 
no  way  governed  by  the  law  of  domicile  or  citizenship. 

There  is  no  change  of  domicile  by  removal  of  residence 
without  an  accompanying  intent^  and  one  does  not  lose  his 
domicile  by  change  of  residence  simply — there  must  be  an 
intent  to  abandon  the  old  and  acquire  the  new — ^and  no 
length  of  time  is  necessary  to  constitute  the  change,  nor  will 
any  length  of  residence  affect  the  change  if  the  intent  be 
wanting. 

It  is  manifestly  the  purpose  of  the  law  in  regard  to  pau- 
per settlements  to  charge  each  county  with  the  support  of 
its  own  poor,  and  the  liability  of  the  county  in  relation 
thereto  is  controlled,  not  by  domicile,  but  by  settlement. 
State  V.  Elam,  Phil.,  460. 

In  Neal  v.  Commissioners  of  Burke,  85  N.  C,  420,  Hoke  C. 
Secrest,  a  citizen  of  Union  County,  in  passing  through  Burke 
County,  was  charged  with  the  murder  of  his  wife.  He  after- 
wards became  insane,  and  was  sent,  by  an  order  of  the 
Judge,  to  the  asylum.  His  settlement  was  not  in  Burke,  and 
it  was  held  that  the  cost  of  sending  him  to  the  asylum, 
being  no  part  of  the  costs  of  the  prosecution,  the  county  of 
Burke  was  not  chargeable  therewith.  The  county  of  his 
settieemnt  was  liable  for  that  charge.    The  case  does  not  state 
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rom  the  time  of  arrest  to  the  time  when 
!  asylum,  but  the  facte  appareut  show  that 
than  one  year,  and  while  one  year's  residence 
jettlement,  it  ia  manifest  that  a  confinement 
legal  process  does  not  constitute  such  a  resi- 
>lated  by  the  statute.  A  legal  settlement  is  a 
[>ermay  "acquire,"  so  as  to  entitle  him  to  be 
iper,  by  a  resLdsDce  of  twelve  months.  It 
ana  Meadows  was  not  in  a  condition  to  lose 
;hts.  Being  insane,  she  could  do  no  act  by 
[>9e  or  gain  a  settlement.  As  ac  unfortunate 
ititled  to  support,  and  how  and  at  whose 
Id  be,  is  regulated  by  the  statute,  and  this 
unty  where  she  was  "last  legally  settled." 
was  she  "last  l^ally  settled"?  Do  the 
le  complaint,  if  admitted,  sufficiently  show 
county  of  Buncombe? 
.  are  not  as  concise  or  as  definite  as  they 
but  they  are  stated  with  sufficient  elear- 
oubt  as  to  what  "  the  cause  of  action  "  is  or 
demanded.  Undoubtedly  they  are  suffi- 
nable  the  defendant  to  answer  intelligently 
fence  that  it  may  have  to  the  plaintiff's 
t.  RaUTOad,  94  N  C,  619. 
essary  to  constitute  a  claim  against  the 
abe  for  the  money  expended  in  the  main- 
ina  Meailows  is  substantially  stated ;  and 
f  demurrer  cannot  be  sustained, 
lears  from  the  complaint  that  Rosauna 
tinuously  in  Burke  County  from  August 
1886,  it  also  appears  that  during  that  time 
in  the  almshouse  of  that  county,  and  the 
liereto  are  clearly  stated,  and  as  we  have 
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seen,  do  not  constitute  such  a  residence  as  is  contemplated 
by  the  statute  in  section  3544;  and  the  second  ground  of 
demurrer  cannot  be  sustained. 

It  is  sufficient,  if  the  complaint  states  facts  constituting  a 
cause  of  action,  and  it  is  not  necessary  to  set  out  in  the  com- 
plaint any  public  statute  or  law ;  and  the  third  ground  of 
demurrer  cannot  be  sustained. 

The  Court  below  erred  in  sustaining  the  defendant's 
demurrer.  Error. 


LEWIS  P.   FORE  V.  THE  WESTERN  NORTH  CAROLINA  RAIL- 
ROAD COMPANY. 

Appeal  —Damages — Eminent  Domain — Condemnation  of  Land 

— Trespass — Evidence. 

1.  An  appeal  wiU  not  be  dismissed  because  no  entry  thereof  appears  in 

the  record  proper,  when  the  case  on  appeal  shows  that  it  was  duly 
taken  and  perfected. 

2.  The  charter  of  the  Western  North  Carolina  Railroad  Company  does 

not  give  it  the  right  to  enter  upon  (without  the  consent  of  the 
owner)  and  appropriate  a  yard,  garden  or  dwelling-house  for  the 
purposes  of  its  road ;  and  when  such  entry  or  appropriation  is 
made,  the  owner  may  maintain  a  civil  action  for  the  trespass,  and 
is  not  compelled  to  resort  to  the  statutory  remedy  provided  for 
condemnation  of  lands. 

3.  Nor  will  a  recovery  in  such  action  vest  in  the  corporation  any  ease- 

ment or  property  in  the  premises. 

4.  In  such  action  the  plaintiff  is  confined  to  such  damages  as  may  hare 

been  done  to  the  land  while  in  his  possession ;  and  evidence  of 
extra  hazard  to  the  dwelling  of  plaintiff  from  fire  because  of  its 
proximity  to  the  road  is  not  competent.  The  same  rule  is  appli- 
cable to  the  measure  of  damages  in  em  assessment  under  the  statu- 
tory remedy. 


ied  before  MacRae,  J., 
irior  Court. 
sd  Company,  formed 
iieral  Assembly,  rati- 
(Acts  1854- '5-3,  chap. 
(wers  to  condemn  all 
of  the  road) "  belong- 
ay  be  needed  for  the 
3  and  conferred  upon 
by  their  act  of  incor- 
lo  such  landa  in  the 
ider  the  like  rules,  re- 
id  in  the  charter  afore- 
compao^,"  Ac;  and, 
ntract  or  contracts  in 
>ad  may  pass,  it  shall 
jaid  road  may  be  con- 
side  thereof,  has  been 
ie  company,  and  the 
ind  title  thereto,  and 
so  long  as  it  shall  be 
no  longer,  unless  the 
iesament  of  tlie  value 
within  two  years  next 
cated." 

I  in  favor  of  "infants, 
■yond  seas,"  and  that 
North  Carolina  Rail- 
82,  sec.  '27),  superadds 
That  the  right  of  con- 
ithorize  the  said  com- 
rd,  garden  or  burial 
consent." 

iserted  exercise  of  the 
f's  land  and  laid  out. 


by  stakes  placed  in 
course  of  tbe  tr^ck 
excavation  and  bai 
the  cross-ties  and  i 
the  company,  undi 
and  passed  throug 
dwelling,  within  tt 
passes  for  the  redrf 
the  15th  day  of  Ai 

No  other  proceec 
sation  from  the  cor 
priated  to  its  uses  : 
ferred  is  for  compe 
alleged  tresjfasses. 

There  was  a  ven 
ment  rendered  thei 

The  other  fects 
questions  presentee 

Mr.  F.  A.  Sondlet 
Messrs.  D.  Sehenc 
defendant. 

Smith,  C.  J.  (aft« 
case,  and  before  en 
to  dismiss  the  appi 
found  on  the  recon 
up  by  the  Judge,  at 
for  new  trial.  Ru 
Defendant  appeals 
Boud  in  $50  adjud 
ment  of  counsel.    . 

This  is  sufficient, 
an  appeal  actually 
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I.     We  proceed  to  examine  the 

causes  of  action  enumerated  in 
i  first  two  are  abandoned  by  the 
iscalleil  in  ihe  ix-cord  a  nonsuit, 
e  raised  in  the  third  were  suh- 
nse  to  which  they  find: 
owner  of  the  land;  that  the  de- 
in  as  alleged  in  the  complaint; 
nired  no  easement  on  the  land; 
d  by  the  statute  of  Limitations, 
eusoD  of  the  trespasses  charged, 

oceeding  provided  for  in  the  act 
the  owner  to  obtain  satisfaction 
is  land  acquired  by  the  company, 
within  two  years  from  the  loca- 
to  the  provisiiin  in  the  defend- 
conipletion  or  finishing  of  the 
ing  to  the  charter  of  the  North 
ly,  or  be  lost  by  delay.  If  the 
irrendered  his  land  to  the  delend- 
10  would  be  concbided  and  de- 
this  he  did  not  do.  On  the  oon- 
lis  right  to  resist  this  attempted 
m  and  yard,  which  the  statute 
my  to  enter  upon  and  take,  the 
ross  the  projected  line  of  road, 
1  in  October,  1880,  or  later,  the 
ng  and  in  charge  of  the  convict 
he  plaintiff's  son  that  the  plain- 

lisregiirded  and  the  work  being 
»  term  stated,  liegan  his  suit  for 
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The  action,  then,  was  [ 
had  no  authority  "to  in 
garden,"  and  eould  lawful 
this  consent  was  not  give 

The  result  of  the  suit  i 
pniperty  in  the  land  to  ti 
plaintiff  for  the  injury  si 
of  the  defendant's  illegal 
done  upon  the  premises  i 
witness  introduced  by  th 
from  the  defendant)  testil 
ruled,  that  the  damages  i 
and  he  proceeded  thus  to 

The  plaintiff  "had  a 
stroyed.  The  lower  purl 
ditch  in  it.  The  plaint 
house  for  fear  of  fire, 
herbs.  &c.,  and  cut  off  hi 
get  out  from  his  house, 
way.  Witness  does  not  I 
house  was  very  near,  and 

The  defendant  objected 
to  the  nearness  of  the 
ground  that  this  is  not  a 
action.  The  objection  was 

We  think  there  wns  er 
proved  and  considered  by 
It  evidently  entered  into 
the  jury,  and  may  liave 
the  same  estimate  as  the 
upon  the  land  and  the  iiiji 
not  include  dangers  ari; 
though  in  close  proximit 
gers  which,  if  they  existe 
detriment  to  the  plaintiff. 
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ppropriated  under  the 
lerefor  could  not  be  in- 
ing  of  trains,  because  if 
ad  attention  on  the  part 
in  a  separate  suit;  and 
for  perils,  but  for  inju- 
.Co,  V.  Wicker  J'i  N.C., 

e  applies  to  a  claim  for 
vasion  of  the  plaintilf' s 
Am.,  620;  Railroad  v. 
er  V.  Railroad,  41  Iowa, 
3  counsel. 

iudant  acquired  posses- 
e  plaintiff  had  regained 
mplaint  is  for  an  injury 
I  N.  i:.,  266.  The  other 
■  the  confounding  the 
iroceeding  for  damages 
'iating  property  for  the 
e  value  of  the  acquired 
)m,  as  it  is  unnecessary 
he  verdict  must  be  set 

Error. 
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Cotistitulion-  -Contract — J\'ova 
I'ai 

1.  A  complaint  ic  an  action  for  mi 

tAx  to  pa;  a  debt,  wliicb  fail 
which  the  relief  is  deuianilet 

2.  Where  a  couDt;,  prior  to  the  a 

contracted  a  debt  for  which 
Htitution  went  into  effect  the 
bonds  in  exchange  for  the  &n 
bly  which  provided  that  sue 
to  be  a  continuation  of  the  I 
the  original  bonds  :  Held,  1 
which  attached  to  the  bonds 
apart  of  the  new  obligation, 
of  taxation  contained  in  the 

This  is  a  rivii,  action  wlii 
l-'all  Terra,  1888,  of  McDowi 

Under  and  bv  virtue  of  si 
act  incorporating  "  The  We 
Company,"  pussed  at  the  ses 
held  in  lS54-'55,  the  connty  ■ 
of  a  majority  of  the  voters,  su 
tal  slock,  and  in  payment  th 
in  that  amounl,  running  twe 
cent,  per  annum  interest,  paj 

The  bonds  were  issued  in  ! 
1883  an  act  was  passed  "  to  e 
Comniissioneraof  McDowell  C 
and  settle  the  debt  of  McDo\ 
which  the  Commissioners  w 
coupon  bonds,  not  exceedinj 
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L  is  declared  that  "the  bonds  so 
iressed  upon  tlieir  face  that  they 
instead  of  such  contract  or  lia- 
as  aforesaid  (prior  to  the  year 
the  limitation  of  taxation  pro- 
rticle  five  of  the  Constitution." 
7  an  amendatory  act  was  passed 
r  the  Board  of  County  Commis- 
y  to  settle  llie  bonded  debt  of 
firat  section  of  which  authority 
ipon  bonds  of  the  denominations 
ed  nor  more  thitn  one  thousand 
t  any  period  not  more  than  thirty 
)ouds,  and  bearing  such  interest 
said  Board  of  tlounty  Commis- 
y  and  the  holders  or  owners  of 
jnty  of  McDowell  in  aid  of  the 
Iroad  Ckdnpany,  and  not  exceed- 
,  to  be  paid  semi-annunlly  ;  and 
y  the  chainnan  of  said  Board  of 
IcDowell  County  and  counter- 
K)urd." 

J  the  seciion  of  the  same  number 
ind  substitutes  therefor  the  fol- 

ider  this  act  may  be  exchanged 
I  of  said  bonds  heretofore  issued 
h  Carolina  Railroad  Company 
I  Assembly  of  North  Carolina, 
and  1857,  chapter  (i8,  and  when 
nd  held  to  be  a  continuation  of 
I  county  under  the  provision  of 

nferred  the  plaintiff  has  surren- 
issue  held  by  him,  and  accepted 
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others  issued  in  exchange,  the  coupons  due  on  whi( 
commissionera  refuse  to  provide  for  by  levying  a  tax 
cess  of  the  constitutional  limitation  of  tiii^  cents  on  tH« 
valuation  of  taxable  property,  all  of  which  is  requii 
meet  the  expenses  and  liabilities  of  the  county.  So  do 
are  raised  to  meet  Ihc  accrued  interest  on  the  bond 
Commissioners,  in  answer  to  the  plaintiff's  demand  foi 
additional  levy,  alleging  a  want  of  power  to  do  so. 

This  is  the  question  raised  by  the  demurrer,  which, 
the  hearing,  was  overruled,  and  the  commissioners  dec) 
to  answer,  whereupon  judgment  was  rendered  awardii 
writ  of  mondamwsand  requiring  the  commissioners  to 
the  necessary  further  assessments  to  meet  the  plaii 
debt,  and  from  this  judgment  they  appealed. 

No  counsel  for  the  plaintiff. 

Mr.  R.  H.  Battle,  for  the  defendants. 

Smith,  C.  J.  (after  slating  the  case.i  It  is  perfectly  : 
fest  that  in  the  issue  of  the  new  bonds  in  place  of  thi'S 
had  matured,  it  was  not  intended  to  surrender  any  se< 
which  the  creditor  had  for  the  debt  by  a  novation  of  tl 
for  the  oth^r,  but  to  mainlain  the  indebtedness  asessen 
one  and  the  same  in  the  different  forms  assumed. 
security  possessed  in  the  capacity  of  the  taxing  power, 
necessary  to  provide  means  to  pay  the  obligations, 
beyond  the  limits  fixed  in  the  Constitution,  and  repei 
asserted  iis  incident  to  obligations  entered  into  befor 
adoption  of  the  Constitution  {Clifton  v.  Wiptne,  80  '. 
145,  and  numerous  cases  thei^in  referred  to),  was  c 
intended  to  be  preserved  and  to  attach  to  those  giv' 
renewal. 

It  is  held  in  Human  v.  Dem-eux,  63  N.  C,  624,  thw 
taking  up  a  bond  secured  by  a  mortgage  upon  real  am 
sonal  estate,  and  giving  a  new  one  for  the  residue  d 


f  the  debt  unless  so 
3  mortgage  security. 
ider  v.  Mcllhenny,  81 
i/ime  and  tlie  several 
to,  proceeds  upon  an 
ion,  which  forbids  a 
Jons  of  contracts,  to 
aiuts  upoD  the  taxing 
J  when  tlie  contract 
llmetitof  itsrequire- 
1  of  a  subsisting  lia- 
ared  in  the  very  act 
itinitation  of  the  lift- 
not,  upon  any  second 
a  new  debt  in  the 
IS  applicable  to  new 
privation  of  the  pre- 
ce  by  the  levy  of  the 

in  the  argument  for 
!18,  supposed  to  mili- 
Lides  that  a  creditor 
te  and   reducing  the 

sues  out  execution, 
e  debtor's  exemption 
the  contract  sued  on, 
I  it  was  made  under 
jfore,  pertinent  to  the 

;r,  is  the  omission  to 
tion  of  issuing  of  the 
Lers  of  the  county  in 
he  Constitution,  and 


But,  as  we  have  already  j 
ing  the  exercise  of  the  taxii 
contracting  of  debts,  the  f 
loan  of  municipal  credit  an 
taxes  after  they  become  o] 
obligations,  or  the  use  of  th 
charge.  Street  v.  Ctommwsi 
Brothers  v.  Commissioners  i 
cases  to  the  same  effect. 

Our  attention  has  been  c. 
121  U.  a,  172,  wliere  the  ^ 
whose  Constitution  contains 
to  that  (art.  7,  sec.  7)  in  our 

In  this  case  the  city  of 
payment  for  shares  subscril 
and  Great  Northern  Railroi 
L^islature  which  authoriz 
issue  of  bonds  in  payment 
the  new  Constitution  conlai: 
required  any  county,  city  oi 
holder  in,  or  lending  its  ere 
or  corporation,  to  obtain  th 
thirds  of  the  qualified  vfi 
The  Legislature  passed  wha 
or  curative  act,  which  atten 
firm  all  bonds  not  made  in 
tion  and  issued  to  the  sai 
name  had  been  given,  witi 
popular  vote  of  two-thirds, 
in  the  want  of  power  in  sai 

The  language  of  the  Chit 
is  as  follows  :  "  The  bonds 
were  unauthorized  and  vc 
whether  the  curative  statu 
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lot  that  they  were  issued  irregularly, 
power  to  issue  ihein  at  all.  They  are 
tall,  not  by  waiving  irregularities  in 
.d  power,  but  by  the  creation  of  a  new 
re,  if  the  Legislature  had  no  coostitu- 
int  the  new  power,  a  statute  passed  for 
t  have  the  ett'ect  of  validating  the  old 

se  are  wholly  unlike  those  in  ihe  ease 
nces  being  too  marked  to  need  being 

t  of  the  grounds  of  the  demurrer  are 
roperly  overruled.  But  the  demurrer 
ler  serious  defects  in  the  complaint, 
lilure  to  insert  any  definite  debt  to  be 
ciKc  mandate,  and  for  this  and  other 
rhaps  be  remedied  by  amendment  in 
ise  must  be  remanded,  in  doing  which, 
med  it  proper  to  give  our  opinion  upon 

Remanded. 


J.  M.  BAILE 

Courts  of  Jiisdces  of  ike  Pi 


1.  While  tlifi  Courts  of  Justice 
Courta  of  record,  they 
powers  of  such  trjbuna 
properly  issued,  and  cau 
them  to  be  entered. 

3.  Payment  made  by  an  execi 
JH  effectual  as  agaiiiHt  tl 
time  has  a  judicial  man 
spective  of  liis  office,  the 
that  purpose. 

Tills  was  H  MOTION  to  r 
faction  of  a  judgment  en 
heard  upon  appeal  from  t 
at  Spring  Term,  188S,  of 

The  plainlilf,  in  an  act 
mons,  recovered  judgmei 
Ju8tlt;esof  the  Peace  of  Bi 
subsequently  execution  is 

In  September  following 
lowing  affidavit : 

1.  That  on  the  27th  ( 
was  rendered  in  the  abov 
of  843,10  In  an  action  pei: 
Thompson,  wherein  J.  M 
Hester  was  defendant. 

2.  That  on  tiie  Mth  day 
deputy  sheriff,  came  to  the 
and  demanded  piiyniento 
said  judgment  of  J43.10, 
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'.  Hestkr. 

t  is  informed  and  believes  that 
lly  satisHed,  and  that  tiftiant  is 
itered  of  reconl, 
been  paid  and  discharged  the 
to  the  said  W.  N.  Tliompson.a 
lineii  from  him  an  execution 
said  execution  J.  A.  Lackey, 
jt  to  levy  upon  and  sell  the 

}  Court  that  notice  issue  to  the 
m  to  appear  and  show  cause 
<e  marked  paid  and  discharged, 
icord;  and  that,  in  the  mean- 
erifT,  be  ordered  not  to  proceed 

d  tu  the  Justice,  who  reports 
bhI  to  the  Superior  Court,  and 
irned  before  such  Justice,  who 
)tiou  at  the  defendant's  cost, 
ealed  to  the  Superior  Court, 
8,  the  case  was  disposed  of  in 

a  motion  could  not  be  heard 
:id  that  from  his  decision  no 
;rior  Court,  and,  further,  that 
the  foundation  of  the  motion 

no  relief.  Thereupon  judg- 
g  the  appeal  with  costs.  To 
ppealed  to  this  Court. 

)e  plaintiff. 
the  defendant. 

le  case.)  Wliile  the  proceed- 
action  are  not  strictly  a  record. 
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as  declared  in  State  v.  Green,  100  N,  C,  ■ 
very  many  of  the  attributes  of  a  record 
latioD.  They  (Ihe  Justices)  are  furniehi 
civil  dockets  in  whicli  must  be  entered  a 
ceeding  had  before  him  (The  Code,  %  8^ 
dockets  must  be  filed  wilh  the  Clerk,  anc 
he  goes  out  of  office  delivered  over  to  his 
828) ;  and  iude^d  he  hcIb  in  the  trial  of 
enforcing  process  throughout  nedo  otht 
ted  judicial  tribunals.  As  he  may  i. 
judgment  unless  the  cause  has  been  rem 
in  the  Superior  Court,  we  can  see  no 
not  recall  an  execution  which  improvic 
plaintiff  has  received  payment,  or  for  r 
and  in  a  projier  case  have  satisfaction  ei 
so  that  the  fact  is  patent  to  him  or  to  1 
debtor  freed  from  the  annoyance  of  othi 

This  results  from  several  adjudicatioi: 
that  the  judgment  rendered  by  a  Justic 
to  the  docket  of  the  Superior  Court  a 
Judgment  also  f'r  the  purpose  of  enfo 
before  when  to  be  impeached,  modified  o 
Harris,  68  N.  0.,  92  ;  Broyles  v.  i'ouvg,  t 
V  Rippy,  Si  N.  C  ,  Gil,  authorities  furn 
counsel. 

But  tlie  Judge  further  holds  that  the 
ing  in  his  hands  the  judgment  and  ae 
receive  payment,  had  in  law  no  such  8 
as  agent  of  the  plaintiff,  irrespective  of 
collection — of  which  the  affidavit  con 
would  be  an  officious  and  inoperative 
liability  would  remain. 

It  is  only  by  a  judicial  mandate  issu 
judicial  source  that  the  Sheriff  or  other 
to  collect  and  acquit  the  debtor.     Mills  • 
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?fore,  properly  gave  judgment  agninst  the 

lisinissing  the  appeal,  but  in  denying  the 

lerits. 

ligment  refusing  the  defendant's  applica- 

jaeh  of  the  Oourls,  the  same  consequences 

le  motion  was  denied   or  the  appeal  dis- 

Affinncd. 


'HILLIP  ANTHONY  et  al.  v.  J.  C.  ESTES, 
Guard'n,  &c.,  et  al. 

ini,  &c. — Penalty — Judgment — Default  and 
'juiry —  Damagen — Ev  idence. 

ooda  of  ^ardians,  adminiBtratora,  itc,,  should  be 
of  the  bond,  to  be  dbchnrged  upon  payment  of  ihe 
Hgea  aseesacd,  with  ioterest — when  it  is  allowed — 
ay  of  the  term  at  which  the  judgment  was  ren- 

i  upon  the  bond,  tlie  recovery  against  either  the 
'  surety  cannot  exceed  the  penalty  thereof. 
rial  of  an  action,  a  part  of  the  original  record  of 
n  the  same  Court  b  offered  upon  proof  that  the 
id  were  found  among  the  files,  the  other  party  is 
oduce  other  original  papers  in  the  same  cause,  with- 
of  of  their  authority  than  their  obvious  connection 
,  and  tliat  they  were  produced  from  the  place  where 
)uld  be  kept. 

a  guardian's  bond  the  breach  alleged  was  that  the 
legligently  or  coltusively  permitted  the  administra- 
's  ancest«r  to  procure  a  license  to  sell  the  lands, 
wnded  to  them,  for  assets.  There  was  judgment  by 
[uiry,  and  upon  the  execution  of  the  inquiry  it  was 


held  to  be  error  to 
wuH  the  value  of  tli 

lo  show  that  thu  la 
of  thoir  ancestur.  ai 
to  their  ilischarge. 
5.  A  jmlguifiit  by  dL'faul 
rieht  lo  recover  hoi 
it  It-aves  open  tlie 
entilled;  and  upon 

Tliis  WH9  an  iNyuii 
default,  tried  before  I 
Bliike  Superior  Com 

The  plaiiitiH'd'  "ctic 
by  the  defendnnt  J. 
defendants  sureties,  t 
Ijgenceaud  niiscoudu 
sale  of  certain  lands 
grandfather,  which  d 
common  with  two  o 
interest  therein  upon 
of  resisting  and  defer 

The  complaint  alle 
ters  of  adminislralioi 
W.  Anthony  issuod,  i 
prcperCourton  Ottob 
lands  of  his  inteslai 
ciency  of  the  pcrsor 
incurred  in  the  coursi 
guardian  was  mudea 
knowing  the  contrary 
made  no  opposition  l< 
fads  to  be  as  iillegt'd 
lands  were  lost  to  Ihe 

The  summons  was 
action  to  Fall  Term, 


ASS  allowo<l.  The  cuiiipliiint 
Mowing,  not  veritied.and  the 

judgmoiit  final  was  enlered 
10,  with  iiUcroi-t  from  October 
'  the  estimated  value  of  the 
rerwardss  changed  and  made 
aquin-,  such  inquiry,  by  fon- 
ling  term. 

ilingly  to  be  heard  at  Spring 
'.  Estes  anil  Sjiainhour,  moved 

the  complaint  does  not  con- 

ient  to  constitute  a  cause  of 

;rein: 

n  in  the  name  of  the  State  on 

ued  on  is  set  out  in  the  eom- 

t  is  for  the  value  of  certain 
the  bond,  tlie  complaint  sliow- 
overy  of  the  land, 
specially  objected  to  proceed- 
■8,  for  that  there  was  no  judg- 
Mid,  but  for  the  value  of  the 

d  and  exception-;  entered,  and 
mages  was  submitted  to  the 

;  the  plaintiffs  entitled  to  re- 

troduced  in  evidence  certain 
lie  case  of  Beck  v.  Estes,  which 
it  were  on  file,  and  these  were 
narking  that  the  substance  of 
to  be  set  forth  in  the  com- 
d  been  filed.     To  this  defend- 
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Testimony  was  then,  after  obj 
to  the  value  of  the  lands. 

Defendants  produced  and  offi 
otlier  parts  of  the  record  in  the 
further  proof  of  their  being  suci 
their  face;  nor  was  it  suggests 
tend  to  show  that  the  plaintitf 
or  would  be  otherwise  relevant. 

The  evidence  was  rejected,  i 
entered. 

The  instructions  to  the  jury,  i 
to  be  stated,  were  to  the  effect  tl 
the  facts  set  out  in  the  coniplf 
plaintiffs  were  entitled  to  a  one- 
the  intestate,  lost  by  the  collusic 
administrator,  they  were  entitlei 
third  part  of  the  value  of  the 
jury,  if  they  thought  proper,  ra 
ent  time.  The  defendants  exo 
was  a  verdict  for  tlie  plaintiffs. 

After  the  jury  were  empanel: 
mitted  to  amend  the  summons 
the  State,  on  tlie  relation  of  tV 
To  this  exception  was  taken  also 
the  relators  recover  81,04-5,  wit 
18S8,  of  which  sum  jfMJl),  the  p 
sued  on,  is  adjudged  against  bo 
due,  $245,  is  adjudged  against 
atone. 

And  it  is  further  adjudged  t 
ment  is  given  upon  a  certain  gi 
Kstes,  guardian,  and  the  other  < 
January  4th,  18G8:  and  it  is  on 
which  the  date  of  liability  shal 
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dgnieiit  (lie'let'endaiitsalsu  excepted, 

I  Mr.   W.  .S.  Peitrsoii  lileil  ji  brief),  for 
*  {lUiH  Mr.  J.  r.  I'a-kim  file.1  a  brief  I, 


iliiig  Uie  t-ase.J  Wliile  not  material 
eal,  lest  our  silence  should  be  rais- 
say  that  the  judgment  sliould  be  as 
le  penal  sum  mentioned  in  the  bond 
the  payment  of  the  damages  afore- 
le  principal  from  [he  first  day  of  the 
in  will  be  found  in  Mr.  Eaton's  excel- 
s,  at  pages  '282  and  283.  Moreover, 
nd  the  damages  recoverable  cannot 
ich  alike  measures  the  damages  to  be 
rincipal  as  against  the  sureties.  This 
1  the  fact  that  'is  an  obligation  it  is 
obligors.  The  judgment  can  hv  in 
nd  the  excess  in  the  damages  assessed 


Lamination   of  the  numerous   excep- 

e  progress  of  the  trial  to  notice  the 
ition  of  damages  and  the  evidence 
■ertinuiit  thereto. 

le  presiding  Judge  considered  all  the 
!  in  the  unanswered  complaint  as  in- 
Kpiiry  of  damages,  and  therefore  the 
ascertain  the  value  of  the  plaintids' 
,  assuming  the  defendants'  failure  to 
II  of  the  truth  of  all  the  allegations, 
;ulpable  negligence  of  the  defendant 
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guiiiijian  in  not  resisting  and  ilefeati: 
in  our  opinion,  gives  a  larger  scope 
belongs  to  a  judgment  by  default  am 
It  docs,  indeed,  conclusively  dett 
liability,  expressed  in  the  technical  v 
but  it  leaves  open  Ihe  im|uiry  as  to  t 
party  is  eutilled,  and,  in  the  absence 
the  iiinount,  must  ho  for  a  sum  mere 
be  seen  by  a  refereiu-e  to  some  of  ou 
the  point. 

In  Parker&  Gatling \ . Smith ,{'A  N.  C 
by  default  and  inquiry  in  an  action  I 
and  delivered,  it  was  held  in  the  Super 
the  defendant  could  contest  the  amo 
estopped  by  the  judgment  from  dispu 
articles.  Tiiis  was  declared  to  be  e: 
"  In  actions  where  the  measure  of  dai 
the  jury,  the  assessment  must  be  mad 
duced  by  each  party,  and  the  onus  of 
of  damages  is  upon  the  plaintiff,  as  \ 
admits  aomething  to  be  due,  hut  not  the  i 
In  Parker  v.  Home,  m  N,  C,  374,  t 
<'«nstable'3  bonrl,  and  the  plaintiff  a 
the  officer  had  not  used  due  diligenct 
lect  certain  cliiinis  placed  in  bis  ha 
sjiecifically  and  in  detail     The  plain 

,and  the  officer's  receipt  of  the  claims 
collect,  and  then  stopped.  After  ver 
the  plaintiff,  and  upon  the  defendai 
said :  "  The  breach  of  tlie  official  bon 
plaint  is.  that  the  defendant  ')id  no 

■collecting  claims  put  into  his  hands 
fendant,  by  failing  to  answer,  admits! 
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paid  and  subject  thereto  that  the  lega 
the  heirs-at-law. 

We  think  there  was  error  in  disallo' 
go  to  the  jury  for  the  alleged  want  of 
posed  irrelevancy  to  the  issue,  for  whii 
be  reversed  and  a  new  trial  awarded. 


J.  O.  WARLICK  \ 


Appeal — Hoadx  and  Cartways — Road 
Commissi 


1,  The  action  of  township  supervisors  in  orde 
a  cartway  is  such  a  final  deterniinatioa 
port  an  appeal  to  the  Board  of  CommisBi 

the  Superior  to  the  Supreme  Court,  altl 
have  been  executed. 
i.  Upon  such  appeal  to  the  Board  of  Commit 
considered  the  whole  matter  de  novo 
likewise  the  Superior  Court,  upon  appec 

This  was  a  I'Kockkiuxo  to  establish 
a  motion  to  dismiss  an  appeal  from  (I 
sioners,  before  Clark,  J.,  at  August  T 
Superior  Court. 

The  plaintiff  Hied  his  petition  befor 
visors  of  the  proper  lownship, alleging 
reasonable  and  just  that  he  should  ha 
public  road  specifiodj  and  to  that  end  ' 
to  be  kept  open  across"  the  lands  of  I 
allowed  in  a  proper  case  by  the  statu 
The  defendant  appeared  and  opposei 
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theless,  made  an  order  allowing  the  prayer 
From  that  order  the  defendant  appealed 
nmiasioners,  and  they  affirmed  the  order 
d  from  their  order  the  defendant  appealed 
lift  in  term.  Upon  motion  of  the  plain- 
missed  the  appeal,  "  upon  the  ground  that 
prematurely  taken,"  and  thereupon  the 
excepted,  appealed  to  thia  Court. 

ttfttum,  for  the  plaintiff, 
for  the  defendant. 

jfler  stating  the  ease.)  The  statute  {The 
wing  cartways  to  be  laid  off  in  certain 
r  things  provides  that  "the  petitioner  or 
may  appeal  from  the  order  of  the  Super- 
rd  of  Commissioners  of  the  county,  and 
the  Board  of  Commissioners  to  the  Supe- 
,  where  the  issues  of  fact  shall  be  tried  by 
he  judgment  of  the  Superior  Court  to  the 
s  in  other  cases  of  appeal."  So  that  by 
of  the  statute  an  appeal  lay  from  the  order 
i  allowing  the  cartway  and  directing  that 
■escribed  by  law.  That  order  was  final  in 
the  defendant  had  the  right  to  appeal  from 
3  to  execute  it  before  the  appeal  should  be 
t>e  reversed  by  the  County  Commissioners 
Court,  on  appeal  from  their  order.  The 
oners,  on  api'eal  to  them,  should  have 
latter  of  the  application  upon  its  merits, 
ion  a  statement  of  the  fads  and  the  points 
he  Supervisors,  and  so  also  the  Superior 
)  heard  it  upon  its  merits  as  to  tlie  facts 
;able.  That  the  statute  sn  intends  is  appar- 
vision  that  in  the  Superior  Court  "the 
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issues  of  fact  si 
vision  that  thi 
costs  that  may 
We  cannot  con 
allowin;;  tlie  ca 
it  is  settled  an<j 

The  case  of 
decided  at  the  | 
need  not  add  t 

The  Court  s 
should  have  he 
appeal  upon  th 

The  judgmei 
disposed  of  acC' 


A.  J.  McALPENE, 


Will — Executori 
siwi—As 

1.  Pending  an  aci 
will,  wherei 
specific  pen 
estate,  to  bt 
hood,  the  « 
the  same,"  s 
tor  WHH  dire 
and  reduce 
executor  wa 
of  the  will  ^ 
that  n-as  no 
recovered  u| 


laad  under  a  de«d  which  conveyed 
i  of  the  omissionH  of  the  necessary 
being  no  proof  that  any  estate  nas 
he  and  his  vendor  had  been  in  the 
us  possession  thereof,  claiming;  to 
at  twenty  years,  the  title  being  out 
Breby  aciiuired  the  title  in  fee,  irre- 
«  life  estate  passing  by  virtue  of  the 

arties  into  an  action  will  not  defeat 


ii  was  tried  berore  MacRae,  J., 
iiMiiK  Superior  Court. 
e,  so  fur  as  deemed  needful  to 
;orreut  utiderstaiiditig  of  the 
t  uf*  for  review  by  the  present 
jpjnioii  of  our  late  Associate, 
sn  it  Wds  formerly  before  us — 
1. 

B  W.  Brittain,  died  tliereafter, 
admitted  to  probate  and  the 
1  appointed,  to-wit:  J.  J.  Fox 
iig  renounced  the  trnst,  tlie 
VIpine,  alone  took  out  letters 
irty  to  the  action  in  place  of 
ional  complaint,  to  wliich  an 
:ileadiiig9  were  eliminated  and 
which,  with  the  responses  to 

and  entitled  to  the  possession 
the  complaint,  or  any  part 


mgfuUy   withhold 
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3.  What  damage,  if  any,  has  the  plai 
reason  of  such  wrongful  withholding? 

Ans.   Forty  dollars 

-1.  What  damage,  if  any,  has  the  plait 
reason  of  the  wrongful  williholding  of  tl 
scribed  in  the  complaint? 

Ans.   Forty  dollars. 

It  was  conceded  that  the  State  had  parte 
the  land  in  dispute,  and  among  the  mun 
legeil  to  be  vested  in  the  testator,  the  pla 
deed  from  one  Joseph  EUer  to  his  testato 
10th,  1838,  which,  upon  the  former  appeal 
want  of  words  of  inheritance,  to  pass  an  i 

He  also  olfered  the  will  of  George  W. 
visions  of  which,  with  the  codicils,  so  far  i 
the  present  controversy,  are  these: 

"4.  I  will  and  bequeath  to  my  dearly  bel' 
A.,  in  the  event  she  survives  me,  my  hou 
county  of  Henderson,  in  said  State,  lying 
town  of  Hendersonville,  known  as  the  Ga 
taining  about  one  acre,  to  her  and  her  h 
simple.  I  also  give  to  my  said  wife  all  ii 
kitchen  furniture,  and  so  much  of  my  otii 
erty  as,  in  the  judgment  of  my  executors, 
for  her  support  and  maintenance,  to  be  us 
long  as  she  shall  remain  unmarried  and  a 
house  place  on  Flat  Creek,  in  the  said 
which  household  and  kitchen  furnitureano 
for  her  maintenance  shall,  at  the  death 
return  to  my  estate  and  be  disposed  of  by 
my  other  property. 

My  said  wife  shall  also  have  and  rec€ 
house  place  the  rents  and  profits  thereof,  t 
her  by  my  executors,  who  shall  have  cha 
and  letting  of  the  same:  but  she  shall  i 
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I  long  as  she  shall  remain  on  such  house 
unmarried.  In  the  event  she  remain  iin- 
pon  said  house  place,  then  the  said  rents 
paid  to  her  during  the  term  of  her  natural 

.nd  desire  that,  after  the  death  of  my  said 
arriage  again  after  my  death,  or  after  she 
'esidence  from  my  said  house  place,  my 
I  my  property,  real,  personal,  •  •  •  *  * 
>roperty  of  every  kind  to  money,  &c.,  &c., 
s  due  and  owing  to  me." 
of  the  testator  were  made  parties  plaintiff 
IS  to  the  time  when  it  was  done,  and  the 
J  of  their  relations  to  the  deceased.  The 
h  this  action  of  the  Court  are  these: 
'm,  1887,  the  plaintiff  obtained  leave  "to 
if  desired,"  and  also  "amend  their  com- 
enn." 

le  until  the  trial  of  the  cause  had  been 
the  jury  empaneled,  when  application 
lurt  to  introduce  the  heirs  of  the  testator 
s,  and  denied.  After  two  days'  progress 
irt  reconsidered  its  action  and  gave  leave 
led.  Thereupon  defendant's  counsel  de- 
:tion  of  authority  from  the  heirs  to  make 
daintiffs'  counsel,  not  having  such,  were 
nd  file  such  form  at  any  time  during  the 

le  argument,  such  written  authorily  was 
K>ns  claiming  to  be  the  heirs-at-law,  and 
I  co-plaintitfs,  filed  their  amended  com- 

isel  objected  generally — on  what  ground 
were  permitted  to  draw  up  their  specific 
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objections  at  their  eonvenienci 
prepared  for  the  Supreme  Cot 
They  are  thus  stated : 

1.  There  is  no  evidence  tha 

2.  The  said  George  W.  Bril 
than  a  year,  his  heirs  can  on 
supplemental  complaint. 

3.  The  interest  of  the  heirs, 
is  paramount  and  adverse  to  th 
also  to  that  of  the  defendant, . 
to  change  the  action. 

4.  Neillier  the  heirs  or  exec 
under  the  will,  but  the  widow 

The  plaintiff  introduced  a  g 
1786,  to  John  Gray  Blount,  ai 
to  locate  the  deed  aforesaid 
evidence  to  the  Jury,  and  int 
mony  tended  to  show  that  th 
by  those  deeds;  that  Eller  har 
years  before  his  conveyance  tc 
and  that  the  latter  at  once  enl 
surrender, and  had  continued 
a  short  lime  before  commeneii 
defendant  took  poFsession. 

The  defendant  offered  in  su 

1.  A  grant  lo  John  Dillard 
for  sixty  acres. 

2.  A  deed  from  John  Dilh 
October  19th,  1H21,  for  the  sat 

3.  A  deed  from  William  Pic 
14th,  1626.  conveying  the  sam 

He  further  offered  mucli  tes 
in  dispute  was  covered  by  th 
acts  of  ownership  under  claii 
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',  aiKl  in  disproof  of  adverse  possession  in 
ty  years. 

i  begun  on  October  21st,  1880,  so  that  pos- 
1(1  has  been  in  Joseph  Eller  and  the  testator, 
plaintiff's  witnesses,  for  the  space  of  about 
a  period  sufficient  to  raise  the  unrebuttable 
he  absence  of  proof  of  an  express  grant,  of 
he  legal  title  out  of  the  State. 
asked  the  following  s{>ecial  instructions: 
the  last  will  and  testament  of  George  W. 
1,  the  plaintiff  is  not  entitled  to  the  posses- 
in  controversy  in  this  action,  and  he  cannot 

lintitfs  in  this  action  rely  for  their  recovery 
■oni  Joseph  Eller,  made  in  1S38,  to  George 
h  only  conveys  a  life  estite  to  Brittain;  that 
over  in  this  suit,  he  must  show  hy  a  pre- 
oof  to  the  jury  that  since  the  deatli.of  Brit- 
e  under  whom  he  claims,  have  been  in  the 
:  of   the  said  sixty-acre  tract  of  land  for 

linLiff:)  have  olTered  no  color  of  title  to  the 
iv  for  a  longer  period  than  the  life  of  George 

not  having  had  a  twenty-years'  possession 
ri's  death,  the  plaintiffs  cannot  recov.r. 
lintift' claiming  under  George  W.  Brittain, 
ife  estate,  cannot  repudiate  his  title,  or  claim 
possession,  ripeiiert  into  a  fee,  or  that  he  en- 
he  deed  for  life,  but  os  a  trespasser,  but  he 
e  title  under  which  his  testator  entered,  and 
icpiration  of  such  life  estate  he  can  show  that 
and  for  twenty  years,  unbroken,  he  cannot 
:tion. 
lined  to  give  any  of  the  foregoing  instruc- 

and  the  defendant  excepted. 
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His  Honor,  among  other  instructions  tt 
them  as  follows: 

"  Plaintiff  contends  that  he  has  proven  tl 
in  controversy  was  conveyed  by  Joseph  E 
March,  1838,  to  George  \V,  Brittuin,who  i 
this  aclion,  and  that  said  George  W,  Bri 
■entered  into  the  possession  and  held  thesf 
of  defendant,  a  short  time  before  the  begin 

It  seems  to  have  been  determined  by  i 
that  this  deed  only  conveyed  to  Brittain  i 
land,  and  that  he  cannot,  under  this  deec 
in  the  land  in  fee  as  demanded  in  the 
subordination  to  this  determination   I  so 

Plaintiff  says,  however,  that  even  if  tli 
has  shown  uninterrui>ted  possession  in  B 
Eller  for  a  period  of  twenty  years,  and  th 
may  not  be  entitled  to  tlie  fee  of  this  Ian 
deed,  yet,  because  of  his  long  adverse  po! 
sumed  in  law  to  be  in  nndcradeed  conve 
title  in  fee  simple. 

If  the  plaintiff  has  satisfied  you  of  tl 
land  claimed  by  him,  has  he  further  satis 
tain  has  had  the  open,  notorious,  continu< 
«ion  of  the  land,  using  it  as  liis  own,  eit 
of  timber,  the  taking  of  fire- wood,  the  cul 
or  for  any  or  all  of  these  purposes,  in  ( 
under  those  whom  he  claims,  for  twenty  ; 
the  time  between  May  'iOth,  ISfil,  and 
■such  acts  to  be  so  repeated  as  to  show  they  i 
ter  of  owner  and  not  of  an  occasional 
has  been  in  sneh  possession  the  law  will  p 
a  good  title  in  fee  simple  for  the  lands  s( 
having  no  deed  in  fee  simple  by  which,  ' 
would  have  a  colorable  title  only  for  sucl 
have  had  in  actual  possession — that  is,  su 
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nersliip  over  from  time  to  time,  as  he  had 
ipyiug  part  and  claiming  the  whole  under 
lundaries,  and  using  the  same  as  his  own." 
is  charge  as  stated  that  the  phtiiititT  might 
ision  after  having  entered  under  a  deed 
L  life  estate,  and  wliile  being  in  possession 
Mid  deed,  the  defendant  excepted, 
rendered  on  the  verdict  for  the  plaintifl', 
■aled. 

Uey  and  Charles  A.  Moore,  for  the  plaintiff, 
yrd,  for  the  defendant. 

er  stating  the  case.)  Tlie  provisions  of 
to  show  that  the  leatator  contemplated 
ig  possession  of  his  land  as  essential  to 
e  trusts  with  wliieh  he  clothed  them,  and 
I  plaintiff  should  be  a  party  to  the  action 
ng  possession. 

were  not  a  proper  party  for  such  pur- 
ere  no  testamentary  dispositions  of  the 
ig  him  to  be  present  in  the  action,  he 
■ecovery  of  the  damages  sustained  up  to 
,  since  they,  as  part  of  the  personal  estate, 
1  his  representative  capacity, 
arc  also  made  parties,  and  any  objection 
hus  removed. 

dy  said  that  the  executor  would  be  entitled 
:,  if  only  to  recover  the  damages,  but  we 
.  right  to  recover  possession,  a,HSuniing  the 
nested  in  the  testator  at  his  decease,  sin<Te 
control  the  property,  and  by  "  the  renting 
same"  have  and  receive  rents  "to  he 
for  the  widow,  as  required  under  the  will. 
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2,  The  introduction  into  the  cause  of 
•unnecessary,  but  the  result  of  abundant  c 
defence  open  to  the  defendant,  and  work; 
plaintiff  executor. 

3,  The  appropriate  time  to  makeobjecti( 
of  a  new  party  to  tiie  record,  because  of  I 
suggested  relation  to  the  cause  or  subject  n 
when  the  motion  is  made  to  admit.  Itisso 
on  the  record,  when  the  objection  in  this  ( 
it  is  not  material,  since  for  the  reasons  sli 
under  clear  indications  of  the  will,  must  I 
order  lo  carry  out  the  testator's  direction, 
come  to  the  defendant  from  the  action  of 

4,  The  next  inquiry  is  as  to  the  title  I 
acres  mentioned  and  defined  in  the  deed 
10th,  1838,  by  Joseph  Eller  to  the  plaintil 

We  find  no  error  in  the  refusal  to  gi' 
instructions  asked,  nor  in  the  directions 
which,  in  our  opinion,  the  law  is  correc 
their  guidance.  The  charge  is  stnclly 
ruling  upon  a  very  similar  state  of  fads  in 
son,  89  N.  C,  21^1,  so  ruled  upon  former  hi 
94  N.  C,  781.  It  is  there  said  that  "  the  t 
divested  out  of  ihe  State  and  put  in  thi 
Joshua  Cox  (the  bargainor),  or  some  one 
estate,  can  show  a  larger  estate  than  that  < 
Dixon  (the  grantee)  reserved,  against  wh 
of  the  latter  would  be  ino[>erative  to  defi 
one  in  whom  the  reversion  is  vested.  Bu 
claim  asserted  or  suggested,  and  hence  th 
oT  the  land  with  limits  defined  in  the  di 
the  latter  as  color  of  title,  becomes  itsel 
source  of  title  in  Dixon,  which  descended 
also  Fisher  v.  Mining  Co..  94  N.  C,  397,  af 
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iti  this  case  the  defect  in  the 
3  of  inheritance,  and  it  is  held 
U  of  thirty  years  put  title  in 
of  [iroof  that  any  estate  waa 
at  he  did  not  convey  all  that 

is  no  error,  and  the  judgment 

Affirmed. 


SEY.   Executor  of   L.    R.   WELCH. 

'tdicata — Statute  Limitalion s — 
( — A  dminifilration. 

ible  at  the  time  of  the  renJition  of  it 
fraud,  ia conclusively  presumed  to  be 
parties  are  efltop|)ed  thereby  bo  long 

docketed  SKainst  W..  in  1877;  there- 
onveyed  his  lands,  of  less  value  than 
e;  in  IS80  W.  died,  leaving  no  widow 

jiini,  and  Bdniinistrat*o  i  was  granted 
r:  Held.  (1)  tliat  tlie  judgment  was  a 
bj  W,  at  Ihe  time  of  the  docketing 
to  a  homestead,  and  that,  upon  his 
orce  that  lien  against  the  purchasers; 
enced  in  18H4  to  enforce  thist  remedy 
e  of  Limitations. 

I  note  under  seal,  executed  on 

Welch,  the  defendant's  (eslator, 
1  (if  $l'2ri,  payable  three  years 
id  recovered  judgment  thereon 
of  the  county  of  Cherokee,  on 
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Julj'  17tli,  1877,  wilh  interest  thereon 
transcript  thereof  was  docketed  iu  the  S 
24lh  ilay  of  Sejiteniber  next  following,  b 
execution  issued  and  was  returned  by 
endorsement:  "Nothing  collected," 

The  judgment  debtor  died  some  tim' 
without  leaving  a  widow  or  minor  child 
will,  \v  herein  he  appoints  the  defendi 
executor,  who  has  (laused  the  same  to  bi 
fied  as  executor  thereof.  The  judgment 
notice  of  a  motion  to  revive  the  same  1 
defendant,  and  he  submitted  to  an  entry 
judgment. 

The  original  debtor,  l-oyd  K.  Welch 
docketing  of  the  judgment,  owned  ce 
county,  particularly  described  in  the  coi 
present  action,  which,  on  November  2d, 
or  attempted  to  convey,  by  deed,  duly  e) 
registered,  to  G.  W.  Cooper  and  R.  A,  A 
said  executor  and  the  heirs-at-Iaw  of  the  ( 
ants  in  this  proceedin;;,  prosecu'ed  to  si 
estate,  there  being  no  other  property  It 
subject  to  the  statutory  lien  of  said  judg 
it  to  be  sold  and  converted  into  assets  ft 
said  debt.  The  action  was  begun  by  the 
on  April  11th,  1.S84,  and  its  purpose  is  I 
the  lands  aforesaid  in  the  hands  of  said 
who  claim  title  thereto,  and  an  estate  ii 
lien. 

The  la.st  named  defendants  answer  ant 
of  any  lien  or  any  liability  resting  upoi 
veyed  to  them,  and,  with  the  executors 
defence  that  the  note,  the  primary  can 
and  void  under  the  .statute  {The  Code,  § 
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;h,  being,  at  the  time  of  signing  tlie 
liflii  blood  within  tlie  second  degree. 
jires  tliHt  "all  contracts  and  agreements 
nade  after  the  18th  day  of  May,  1838, 
iian,  or  any  person  of  Cherokee  Indian 
nd  degree,  for  an  amount  equal  to  ten 
be  void,  unless  some  note  or  meraoran- 
in  writing  and  signed  by  such  Indian 
blood,  or  some  other  person  by  him 
5ence  of  two  witnesses,  who  shall  also 

Jting  a  section  in  the  Statute  of  Frauds 

nded  for  the  protection  of  this  class  of 

St  imposition  and  deceit,  has  been  in 

enacted  in  ISSU,  and  is  retained  in  all 

Rev.  Stat.,  ch.  oO,  Ul :  Kev.  Code,  eh 

553. 

i  were  submitted  to  the  jury  without 

recover  judgment  against  L.  R.  Welch, 
plaint,  and  was  the  same  docketed  on 
3f  this  Court,  and  when  ? 
snt,  or  any  part  thereof,  been  satisfied  'i* 
icribedin  the  complaint  the  property 
time  of  the  rendition  of  the  judgment, 
isequently  sold  to  Cooper  and  Aiken  ? 
red  by  the  Statute  of  Limitations? 
iona!  issues  were  tendered  by  defend- 
ined  to  submit  either  of  them  to  the 
its  excepted : 

I,  at  the  time  he  made  the  note  to  W 
blood  within  the  prohibited  degree,. 
The  Code  ? 


2.  W 
witliou 
1553  0 

3.  V 
ID  fee 
Aiken 

The 
plainti 

Duri 
MeroDi 
was  wi 
the  pni 
were  v 
back  U 
77,  an. 
mony ' 
then  e: 
eluded 
by  the 
excepts 

It  Wi 

to  Coo] 
■which 
which 
there  w 
still  re 

The 
under  I 
tion  thi 
give  wl 

Judg 
iippeali 

Mr.  ( 

Afr. 

defend) 


case.)  With  this  recital  of 
ct  in  which  the  allegations 
we  proceed  to  examine  the 
talcen. 

)lished,  and  its  subversion 
nd  disastrous  consequences 
'  to  support  the  proposition 
e  time,  and  which  a  defend- 
he  absence  of  fraud  is  con- 
judgment,  and  cannot  be 
nt  remains  in  a  controversy 
testimony  which  proposed 
enoto  thus  reduced  to  a  final 
le  and  was  properly  rejected^ 
nd  other  cases. 
iut«rp03e8  do  impediment 
It  falls  under  those  enacted 
s  made  and  the  judgment 
tamentary  issued  in  1880, 
been  renewed,  and  the  suit 
ars  in  the  record  and  admis- 

the  noto,  whether  before  or 
immaterial,  and  no  proof 

B  to  the  existence  and  effect 
ent  upon  the  debtor's  lands 
I  estate  by  the  debtor's  deed 
Liken.  No  homestead  was 
time,  nor  was  any  attempt 
rainst  the  land.  The  right 
,  his  death  without  wife  or 
hence  if  a  lien   has  been 


ite  manaer,  arises 

iroceed  to  convert 
iction  of  this  and 
ere  be  such,  whose 
■  tlie  deed,  for  the 
he  proceeds  must 
aims. 

!come  dormant  it 
nd  retain  its  pr&- 
231. 

Affirmed. 


-ty  ext-mption  cannot 
itor,  or  any  one  claim- 
h,  he  niuBt  present  his 
>  statute.     The  Code. 


'or  parlitiun,  tried 
lie  Clerk,  at  Si-ring 
liOKEE  County. 
the  plaintiff  and 
and  mentioned  in 
vided  half  thereof, 
linerals  thereon"; 
le  had  for  reasons 
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The  defentiaiit  answers,  allej 
whole  of  the  land  mentioned,  ai 
tifT  had  any  interest  in  said  la 
not  true  that  actual  partition 
jury,  &c. 

The  following  were  the  issues 

"  1.  Is  the  defendant  sole  seiw 
the  petition  ? 

2.  Can  the  lands  described 
without  prejudice  to  the  inten 
mon?" 

The  plaintiff  offered  in  evid 
John  R.  Welch  and  the  defend 

The  judgment  docket  of  Chei 
ment  in  favor  of  A.  T.  A  T.  F.  D 
W.  F.  Abernathey,  J,  R.  Welc 
Mayfield,  and  an  assignment  of 
Cooper,  April  27th,  lb77. 

A  motion,  upon  notice,  for  U 
order  to  issue  execution,  March 

The  entry:  "Homestead  laid 
Welch,  April  2d,  1S84." 

The  return  of  appraisers,  B( 
office.  May  10th,  188G.  This  reti 
sets  forth  that  "having  been  d 
according  to  law,  to  act  as  apprj 
personal  property  exemptions 
Welch,  I'f  Valley  Township,  in 
Payne,  Sheriff  of  said  county,  di 
return."  Then  follows  Ihe  appi 
J.  R.  Welch  and  Sally  Welch  ol 
property  exemptions,  signed  by 
by  the  Sheriff.     Attached  is  the 


to  hand  and  was  regis- 
[^■220,  May  10th,  1886. 
d)        W.  M.  West, 
Register  of  Deeda." 

idant,  Tor  that: 
to  register  an  appraise- 

registration,  on  account 
the  Clerk  of  the  Superior 

rtified  copy." 
Qt  excepted. 
Sherifl';  recollected  mak- 

at  the  homestead;  pro- 
I ;  levied  on  the  lands, 
y,  in  district  six,  as  the 
I  off.    The  execution  was 

against  John  R,  Welch 
ere  were  any  others.     It 
1  wife  Sally." 
Ich,  at  the  time  of   the 

as  Sheriff,  and  tJie  ap- 
about  to  assign  as  home- 
s  wife,  and  that  he  had 
i  to;  objection  sustained, 

tf  of  Ciierokee,  to  plain- 
lonveying  part  of  tract 
I  levy  and  sale,  and  sale 
lurt-house  door,  (fee,  and 
laintill's,  for  tract  thirty- 
mds  in  controversy. 
nee  a  deed  from  J.  R. 
11th,  1S78,  conveying  to 
B  price  of  $770. 
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A.  J.  Leatherwood  testified  : 
"I  knew  Sailie  Welch.    She  wi 
first  a  Morgan;  married  Abernath< 
now  the  wife  of  John  R.  Welch.    £ 

it  yet. 

I  was  one  of  the  appraisers   wh 
before  referred  to." 

(Question.  Whose  land   was  it  tl 
liomesleady 

Objected  to  by   the  pliiintiff.      S' 
excepted. 

Defendant  proposes  to  sliow  that 

interest  in  the  land  laid  off  as  horn 

Objection  by  plaintiff.    Sustained, 

Defendant  proposes  to  show  that 

time  of  laying  off  of  the  homesteai 

the  lien  of  the  judgment  under  wh 

the  Sheriff  sold,  except  the  two  fr 

they  did  not  exceed  in  value  Jl,00t 

Objection  by  the  phiintiR'.  Sustaii 

It  was  agreed  that  the  second  issi 

Defendant  asked  the  following  in 

"That  a  siileby  ii  Sheriff,  without 

of  the  judgment  debtor,  is  absolu 

chaser  at  such  sale  acquires  no  title 

It  appearing  from  the  records  of  1 

wen;  two  defendants  in   the  execu 

thonsaiid  dollars  in  land  was  allowei 

anis  jointly,  the  Court  instructs  tb( 

allotment  of  a  homestead  to  either, 

Sherill'was  void,  and  plaintiff  acqu 

The  t'ourt  declined  to  so  instruct 

ant  excepted. 
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'  to  each  issue ;  there  was  a  judg- 
defendant  appealed. 


Mr.  J.  C.  L.  Giidger  filed  a  brief), 
R.  Piimell  and   Tkeo.  F.  David- 


e  case.)  Thas.  K.  Welch  and  J. 
naiils  in  common  of  the  land 
iider  deed  from  W.  H.  Tliomas 

plaintilf  claims  to  have  title  to 
h  in  said  land,  derived  bj' pur- 
:eculion  sale,  and  the  defendant 
eging  title  to  the  share  or  inter- 
chiise  and  deed  from  hiin. 
it  the  deeds  from  the  SlierifFto 
ch,are  void  becanse  the  sale  was 
xecution  without  having  allotted 
p  in  the  execution,  and  the  first 
11  of  the  return  of  the  appraisers 
tment  of  the  homesteiid. 
equires  the  return  of  the  apprais- 
e   ofhce  of    Register  of    Deeds, 

defendant  says  it  was  without 
show  by  the  Sheriff  that  at  the 
no.  R.  Welch  notified  him  and 
I  tlifey  were  about  to  assign  as  a 
>f  liis  wife,  and   that  he  had  no 

vides  for  the  allotment  of  home- 
e  Sheriff  in  relation  thereto  are 
jjects  him  to  indictment  and  to 
for  selling  land  in  which  execu- 


tion  debto 

pliance  wi 

Section 

or  debtor 

stead  *  * 
allotment 
thereafter 
excess,  ma 
the  execut 
rior  Court 
made  a  tn 
which  the 
together  w 
thereiipon 
docket  of 
thereof  * 
until  after 

When  i 
thereto  in 
may  sell 
assume  a 
"allotmen 
claiming  i 
This  is  so 
N.  C,  87,  i 
case.     See 

The  sev 
of  tlie  evil 
ant,  are  su 
attack  foil 
seen,  this 
instruct  ioi 
by  the  ev! 
"without 
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1  refusing  tlie  second  instructiou 
s  allotted  before  sale  under  exe- 
tion  or  appeal.  The  homestead 
tlch  and  Sally  Welch,  who  were 

ff  shows  that  the  homestead  of 
ind  set  apart,"  and  the  ezceas  was 


;.  PHILLIPS  and  JAMES  WILSON. 

—Payment — Burden  of  Proof . 

waH  sued  with  another  as  partner,  and 
I  name  mihscrib^,  and  which  referred 
roverBj.  although  addrensed  to  a  third 
an  issue  aa  to  the  existence  of  the  part- 

lartnership  was  denied  by  botli  pereons^ 
itute  it,  but  one  admitted  the  contract 
uent:  Held,  that  the  issue  in  respect  to 
ership  being  found  against  defendants, 
len  ot  proving  payment  upon  him  who 
o  both. 

hifh  was  tried  before  MacRae,  J., 
I'NCOMHE  Superior  Court, 
settled  on  appeal: 
verof  thetlefeiidaiits  the  price  of 
to  have  been  sold  by  him  and 
partners  in  trade,  and  a  sum  of 
f  to  defendants  to  pay  the  freight 
plaintiff  alleged  that  defendants- 


The  defendar 
■chased  the  cattl 
ant  Phillips  ha< 
the  complaint,  i 
it.  Tliey  denie 
pay  freight. 

The  following 
the  jury : 

1.  Were  the  i 
cattle  as  alleged 

2.  Has  defeni 
any  part  thereo 

3.  Are  the  t 
piaintitl'  for  nio 
much  ? 

Phiiutitf  testi 
letter  to  one  Da 
in  the  purrliase 
I'hillips  and  W 
Defendants  o 
they  exce|»ttd. 
had  ever  paid  ; 
being  that  he  u 
The  Judge  cl; 
issues,  the  burd 
■of  paymeni,  tht 
defendants. 

There  was  no 

verdict,  when  d 

■on  tlie  second 

■the  burden  on  i 

The  jury  ren 

First  issue,  ' "" 

Second  issue. 

Third  issue,  ' 
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Zachabt  v.  Phillips. 


Rule  for  a  new  trial  for  errors  alleged.     Rule  (HschargefK 
Judgment  for  plaintiff.     Defendants  appealed." 

Jfr.  Gto.  A.  Skvford,  for  tlie  plaintiff. 

.'ifetgn.  E.  C.  Smith  and   Theo.  F.  Davidson,  for  the  defend- 


Merrimos,  J.  The  plaintiff  testified  that  he  received  the 
letter  objected  to  on  the  trial  from  the  defendants — from  one 
aa  much  as  from  the  other,  and  from  both — and  no  objection 
vas  made  that  he  did  not  receive  it  from  the  defendant 
Wilson.  It  purported  to  be  the  letter  of  both,  had  reference 
lo  the  beef  cattle  mentioned,  and  their  joint  business  and 
liability  in  that  respect.  It  was  therefore  some  evidence  of 
SQch  partnership  of  the  defendants  as  that  alleged,  subject  to 
explanation  and  contradiction  by  controverting  evidence, 

The  objection  to  the  instruction  of  the  Court  to  the  jury- 
was  unfounded.  It  was  not  contended,  in  the  answer  or  on 
the  trial  that  the  defendant  Wilson  paid  anything  on  account 
of  tlie  indebtedness  alleged  in  the  complaint — it  was  denied 
that  he  was  a  partner  and  at  all  liable.  The  second  issue 
Folly  embraced  the  question  raised  by  the  pleading  as  to 
payment  The  burden  of  proof  as  to  that  was  plainly  on 
the  defendant  Phillips,  and  as  well  on  the  other  defendant 
if  he  insisted  on  the  defence  of  payment. 

There  is  no  error.  Affirmed. 
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>D  Will  (^ase. 


to  be  heard  upon  the  appeal  by 
>rder  of  ihe  Clerk  of  tlie  Superior 
!  propounders  to  introduce  t«sti- 
and  prove  the  said  will,  the  Court 
)ws: 

.  made  on  the  24th  day  of  Sep- 
11  was  reduced  to  writing  on  the 
lal  on  the  23d  day  of  March,  1888, 
form  of  law  for  the  probate  of  said 

Superior  Court  bj'  the  pro[iound- 
1  at  the  time  of  the  filing  of  the 
3  of  the  will,  an  order  was  made 
[t  of  kin  of  the  testatrix  to  appear 
i  they  think  proper,  as  required 

duly  published  for  six  successive 
)einocrat,'  a  newspaper  published 
lat  at  the  expiration  of  the  said 
a,  the  propounders  appeared  in 
y  tending  to  establish  and  prove 
^rtain  of  the  nextof  kin  appeared 
:ted  to  the  introduction  of  lesti- 
1  will,  upon  the  ground  that  the 
it  in  writing  within  ten  days  from 
further,  that  tlie  order  of  puhlica- 
hin  six  months  from  the  making 
aext  of  kin  of  the  testatrix  to  con- 
roper,  did  not  expire  within  six 
of  said  will,  which  objection  was 
o,  thereupon,  refused  to  allow  the 
estimony  offered  for  the  purpose 
r  having  been  debated  in  open 
respective  parties,  it  is  thereupon 
ireed  by  the  Court  that  the  said 
)  within  the  time  required  by  law, 
landed  to  the  Clerk  of  the  Kupe- 
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rior  Court  to  tlie  end  that  the  said  will 
probute  aod  that  further  proceedings 
according  to  law." 

From  this  order  the  parties  interested 
will  proposed  for  probate,  having  except 

Mr.  C.  W.  TilUtt  {Messrs.  Clarksm  &  I 
for  the  propounders. 

Mr.  Clement  Dowd,  contra. 

Mekrimon,  J.  (after  stating  the  case. 
Code,  §  2148)  prescribes  how  wills  shall 
bate,  and  as  to  nuncupative  wills  it  pro 
tilings,  as  follows:  "  No  nuncupative  wil 
the  witnesses  after  six  months  from  tl 
unless  it  was  put  in  writing  within  ten  6 
ing,  nor  shall  it  be  proved  till  citation  I 
pr  publication  been  made  for  six  weeks 
published  in  the  State  to  call  in  the  wid( 
to  contest  such  will,  if  they  think  prop 
that  a  just  interpretation  of  this  provi: 
will  shall  be  put  in  writing  within  ten  di 
made,  it  may  be  proved  by  the  witnesses 
or  after  the  lapse  of  six  months  next  after 
because  the  will  being  in  writing  with 
witnesses,  their  recollection  as  to  what  i 
strengthened  thereby,  and  they  could  t 
to  testify  as  to  the  making  of  the  same,  i 
its  detail,  at  any  time  within  a  reasonabi 
ting  of  the  will  in  writing  is  intended  to 
But  if  it  is  not  so  put  in  writing,  it  shal 
the  witnesses  after  the  lapse  of  that  time; 
the  witnesses  must  be  taken  within  that 
lection,  unaided  by  such  writing,  shall  i 
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nlha — they  shall  cease  to  be  wit- 
the  hrst  proof,  if  not  examined 

Ike  mtnesses,  shall  not  be  deemed 
laie  "  till  a  citation  has  first  been 
e  for  six  weeks  in  some  newspaper 
call  in  the  widow  and  next  of  kin 
they  think  proper."  It  will  be 
[uired  that  the  will  shall  not  be 
1  the  citation  and  notice  provided 
hall  not  be  proved — that  is,  proved 
t  to  probate  at  once — until  citation 
ise  being  to  give  the  widow  and 
I  contest  the  will — the  proof  thereof 
-if  they  shall  see  fit  U>  do  so.  If 
id  if  the  witnesses  of  the  will  can- 
er  the  citation  shall  be  made,  then 
I  will  could  not  be  proven,  although 
1  steps  long  before  the  lapse  of  six 
se  the  citation  could  not  be  prop- 
)urpose  of  the  statute  would,  in  a 

tat  of  the  will  the  proof  thereof  by 
ould  almost  necessarily — in  the 
e  delayed  greatly  longer  than  six 
implated  by  the  statute  that  the 
fitnesses  thereof  shall  be  contested 
proof — in  the  first  instance;  this 
ind  proper  contest  of  it.  This  is 
led  in  contesting  wills.  Hence  the 
requires  thitt  "  every  Clerk  of  the 
Date  ofHcer)  shall  take  in  writing 
ion  of  the  witnesses  touching  the 
le  shall  embody  the  substance  of 


such  proofs  and  examinatic 
probate,  in  his  certificate  o 
tificate  must  be  recorded 
examiDations,  as  taken,  mu 
V.  Corprew,  3  Jones,  14. 

The  proceeding  in  the  m 
summary  and  in  rem,  and 
and  the  contest  of  it  is  begu 
The  purpose  of  the  statute 
of  the  witnesses  of  the  will 
on  the  trial  of  the  issue  dej 
contest  of  it,  but,  as  we  hai 
shall  not  be  allowed  to  proi 
it  is  first  presented  for  pn 
shall  have  been  put  in  wril 
the  making  thereof. 

In  thia  case  the  alleged  v 
to  the  Clerk  of  the  Superio 
proved  by  the  witness  thereof 
writing  the  proofs  and  ex 
respect  to  the  making  of  it, 
publication  of  notice — but 
proved,  admitted  to  probat* 
until  the  proper  notice  had 
thereupon  the  appellees  obj 
proved  the  will  within  s 
statute,  and  moved  that  the 

The  Clerk,  improperly,  s( 
below  properly  overruled  tl: 
that  he  proceed  according  t 
bate.  In  this  there  is  qo  ( 
jnust  be  affirmed,  and  the  s 
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BicuTTT  V.  Nash. 

d  nlfe  ELIZABETH  v.  JOSEPH  NASH  et.  al. 
■Res  Judicata — Former  Judgment. 

•  actioD,  Id  which  plaintiff  claimed  title  to  the  dia- 
ler a  devise,  the  onlj'  iaaue  was  whether  the  deviae 
Bct  in  controreray,  and  there  waa  judgment  for 
Stld,  that  this  was  as  conclusive  upon  the  defend- 
;Iaiming  under  him  aa  if  the  title  under  which 
i  had  been  put  directly  in  iaaue :  and  that  in  a  sub- 
etween aame partiea  involvingthe title, the  defend- 
d  to  show  anything  in  opposition  thereto  except 
Former  judgment  the  title  had  become  diveeted 


itTioN,  which  waa  tried  befqre  Boykin,  J., 
,  1888,  of  Union  Superior  Court. 
iineDced  in  January,  1886,  is  prosecuted  to 
tion  for  trespasses  alleged  to  have  been 
defendant  upon  land  particularly  defined 
he  complaint,  belonging  to  the  feme  plaio- 
t  their  threatened  repetition  by  a  perpetual 
ilaintitfs  state  that  at  a  special  term  of 
t  of  Union,  held  in  August,  1884,  in  an 
ng,  in  which  they  were  plaintifTs  and  the 
and  others  were  defendants,  and  there 
;ed  that  the  plaintiffs  were  the  owners  and 
'  possession  of  the  same  land  as  that  on 
es  were  committed  and  the  title  to  which 
w  claims  under  a  grant  from  the  State 
December  10th,  18Su,  for  a  larger  tract  of 
ntroverted  forms  a  part, 
he  plaintiffs  introduced  the  record  of  the 
fter  proving  the  trespasses,  it  being  admit- 
upon  the  s^ime  land  that  was  recovered 
on,  rested.    The  defendant  undertook  to 
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BiCKETT  V.  Nash. 

show  tille  in  hiinself,  and  for  this  pm 
in  evidence. 

Theplaiotiff  objected,  on  the  groun 
Id  the  previous  suit  operated  as  an  i 
elusive  between  the  parties  as  to  the 
tained  the  objection,  and  the  defendan 

The  complaint  in  the  former  suit  se 
Richard  Nash,  the  tirst  and  fifth  claus 
the  land  in  dispute,  are  as  follows: 

"1.  I  give  my  wife  Julian  the  hoi 
she  now  lives;  also  the  crop  that 
and  calves,  two  sows  and  pigs,  and  ten 
head  of  hogs,  twelve  head  of  sheep, 
of  the  geese,  all  household  furniture,! 
remain  where  it  is. 

"  5.  I  give  unto  my  son  James  Naa 
now  live  at  my  wife's  death ;  also  for 
land,  one  horse  and  fifty  dollars  in  m 
and  ten  dollars  in  money." 

The  complaint  further  alleges,  in  an 
of  the  death  of  the  said  Richard  Ne 
possessed  in  fee  simple  absolute  of  tl 
particularly  described  in  the  eighth  8 
that  the  tract  is  embraced  in  the  devii 
recit«d. 

It  alleges  that  the  two  devisees  sur 
afterwards  the  said  James  Nash  died 
surviving,  his  widow,  the  plaintiff  El 
married  with  Nimrod  J.  Bickett,  and 
first  marriage :  and  thereafter  said  infi 
no  brother  or  sister,  and  thence  her  e 
mother  under  the  law  of  descent — The 
and  that  the  widow  of  the  testator  < 
Thus  the  plaintiffs  derive  their  title — 
beth  E— to  the  land. 
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vras  admitted,  id  article  1,  that  the  alle- 
iclea  1,  2,  3  and  5,  are  true,  and  then  it 
ct  in  dispute  "is  included  in  the  land 
1  and  5  of  the  will."  It,  for  want  of  in- 
at  James  Nash  is  dead  ;  or  if  he  is,  that 
that  of  his  infant  daughter,  and  that  the 
d  the  land,  or  bad  any  interest  therein 
int  in  common  with  the  heira-at-law  of 
jceeds  to  controvert  other  averments  in 

e  and  additional  answer  put  in  by  the 
1  we  advert  only  to  say  that  the  defence, 
up  as  a  defeDce,  seems  not  to  have  been 
rther  conduct  of  the  cause, 
mt  setting  out  the  issues  raised  by  the 
i,  any  were  drawn  in  form  and  submitted 
1  general  terms  that  all  the  issues,  that  is, 
rsy,  were  found  by  the  jury  in  favor  of 
apon  the  verdict  judgment  was  entered 
terms: 

Qg  on  to  be  heard  before  his  Honor  Jaa. 
ind  a  jury,  and  being  beard,  and  issues 
u  favor  of  the  plaintiff,  and  that  the/eme 
:o  the  possession  of  the  land  in  contro- 
;ed  that  the  plaintiffs  are  entitled  to 
ession  of  the  following  described  land 
boundaries  as  in  the  plaintiffs'  com- 
it  action),  and  that  the  plaintifls  do  re- 
LUts  the  costs  incurred  for  the  attendance 
It  is  further  adjudged  that  a  writ  of  pos- 
it rendered  in  the  present  action,  adjudg- 
■e  entitled  to  possession  and  perpetually 
idant,  the  latter  appealed. 
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e  must  show  that  it  has  been  since 
recovery,  and  this  he  has  not  attemgited 

the  defence  are  not  in  point,  and  the 
:eed  upon  the  ground  of  a  subsequent 
ton  V.  Fartow,  13  Ired,,  84,  or  upon  the 
actice  that  where  both  parties  claim  the 
jame  common  source  neither  can  dis- 
her  and  show  it  to  be  in  another,- unless 
laelf  with  it.  FUlier  v.  Mining  Co.,  94 
trous  recent  cases  therein  cited, 
ivolves  none  of  these  conditions.  There 
jr  acquired  title  superior  to  the  plain- 
^(ate  had  been  divested  previously  and 
nd  if  it  had  been,  it  was  not  subject  to 
ing  under  the  taw.  State  v.  Bevers,  86 
tie  parties  claim  from  a  common  source, 
n  examination  of  the  record  shows,  the 
ibout  the  testator's  title,  but  about  his 
tperty  under  his  will, 
constitutes  an  estoppel,  as  understood 
adjudications  in  this  Court.  Armfield 
Fanshawv.  Fansh.aw,\\)\A.,\G&\  Rogers 
25;  /sier  V.  iforrwon,  71  N.C.,64;  FaUs 
:55 ;  YaUs  v.  YaUs,  81  N.  C,  397 ;  TuUle 
56. 

igment  where  the  title  (o  land  comes 
is  decided  is  equally  an  estoppel  as  if 
as  the  subject  matter  involved  in  the 
n»,  87  N.  C,  298 ;  Johnson  v.  Pate,  90 

ind  the  judgment  is  affirmed. 

Affirmed. 


MARGARET  L.  P 
S0^ 


3.  Wbile  the  wori 
money,  yet  v 
which  it  is  I 
will  be  given 
dently  emplo 

3.  P.  devised  to  hit 
also  two  mul 
naming  then 
estate  "  for  h 
his  daughter, 
of  whatever 

thousand  dol 
not  pass  undi 

This  is  a  co 
actioD,  as  allowe 
heard  before  Bo 
i.EKiwm:  Super! 

It  appears  th 
Patterson,  died  i 
will  and  testami 
is  a  copy  of  sncl 

"ItemM.  I  w 
beth  C.  Mc.  Pati 
eontainiog  four 
her  natural  Iife-i 
choice,  and  my 
cattle  and  tifteer 
wagons  and  bar: 
smith  tools;  my 
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iDd  sufficient  farming  ut«n- 
;  also  a  quantity  of  provi- 
r  one  year ;  also  all  of  my 
except  such  as  I  may  here- 
36  thousand  dollars,  to  be 
ly  executors. 

0  my  daughter,  Margaret 
h,  my  plantation  on  which 
ed  acres,  more  or  less ;  also 
IS  that  I  have   heretofore 

1  hequeath  to  my  daughter, 
jusand  dollars;  also  two  of 
,  after  her  mother  has  had 
ind  chain  which  she  now 
ano  and  two  heds  and  fur- 
iirs,  one  folding-leaf  tahle, 

will  and  bequeath  to  my 
1  the  crop  that  is  made  on 
live  during  my  wife's  life- 

at  all  of  my  property  not 
ction  for  cash  and  that  all 
!  collected  by  my  executors, 
and  all  the  money  I  have 
the  balance  of  the  money 
Y  wife,  my  daughters  Mar- 
Wilson,  Banna  A.  J.  Al«x- 
rson,  and  one  child's  share 
m  my  grandsons  William 

led  in  the  fourth  item  of 
le  wife  of  the  defendants' 
id  some  two  years.  The 
the  general  limitation  over 


to  her,  conti 
property  wl 
mother  in  tt 
sand  dollars 
passed  to  he 
cient  to  pay 
including  p: 
that  the  pla 
The  Cour 
the  legacy  o 

Messrs.  W 
Messrs.  Bt 

Merkimo 
counsel  coni 
the  property 
to  my  wife," 
the  will  mei 
of  one  thou: 
the  third  clt 
might  in  soi 
property  cer 
they  as  emp 

The  testal 
what  it  is,  H 
meaning  an 
done  consist 
extent,  the  : 
what  is  in  a 
ordinary  leg 
eral  rulesof 
ure,  be  intei 

The  third 
before  us  as 


V.  WlI*ON. 

ther — they  have  a  direct  bear- 
dispose  of  the  property  first  to 
after  her  death  to  liis  daughter 
d  that,  in  the  third  clause,  he 
ids  his  wife  to  have.  First,  he 
■  her  natural  life;  secondly,  he 
lantities  of  personal  property, 
Japted  to  particular  purposes ; 
9  thousand  dollars,  to  be  paid 

ire  and  the  manner  of  the  gift 
ler  than  the  money,  that  the 
use  and  apply  it  for  the  pur- 
and  intended,  in  the  ordinary 
otherwise  dispose  of  it,  so  that 
daughter  might  have  so  much 
it  by  the  ordinary  use  of  it  or 
:  otherwise,  however,  as  to  the 
it  could  not  be  used,  worn  and 
eft  like  the  other  property, 
adapted  to  the  purposes  of  ex- 
1  from  time  to  time,  as  occasion 
idvautuge  of  some  kind.  The 
the  contrary  appearing,  that 
y  the  money  as  money  is  ordi- 
say  that  she  shall  have  the  in- 
,;  he  gives  it  to  her— directs  it 
ying  the  absolute  gift  of  such 
point  to  his  meaning,  in  that 
paid  "out  of  my  (his)  estate"  j 
is  will  directs  that  "  property 
9  "  notes  and  accounts"  be  col- 
:ies  be  paid  out  of  the  fund  so 
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While  the  term  "property,"  in  its  broad  legal 
braces  money  in  its  ordinary  acceptation,  among  | 
familiar  with  legal  terms  and  phraseology  it  does 
use  that  terra  as  applicable  to  things,  such  as  hoi 
cattle,  wagons,  plows,  hoes,  corn,  hay,  things  to  be 
the  like.  Money,  among  such  people,  and  general 
is  regarded  and  treated  as  different  from  "  propertj 
ing  the  broadest  legal  ineaning  of  that  word. 

We  think  the  testator,  in  the  will  before  us,  di 
the  term  "  property,"  in  the  fourth  clause  of  his  wi 
sense  as  to  embrace  money — he  intended  it  to  appj 
horses,  wagons,  carriages,  farming  implements,  aD< 
Pippin  V.  Etliim,  12  Ired.,  61 ;  Webb  v.  Bolder,  5  J 
CoU  V.  Ccmngton,  86  N.  C,  295. 

There  is  no  error,  and  the  judgment  must  be  afl 
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sues — Appeal — Principal  and  Surety — Payment. 

e  close  of  the  testiiuoiif.  the  Judge  stated  that  he  should 
i«  jurj  that,  if  thej  helieved  the  evidence,  the  defendant 
lished  his  defence:  Held,  that  the  plaintiff  might  suhmit 
nit  and  have  the  queetions  of  law  raised  bj  the  testimony 

ititnaled  that  this  Court  will  not  entertain  an  appeal 
>  tranacript  of  the  record  fails  to  show  that  issues  were 
and  submitted  as  required  b;  The  Code. 
x«  pays  money  to  his  creditor,  in  the  absence  of  an;- 
he  contrary  appearing,  the  presumption  is  that  it  was  a 
on  the  existing  debt;  and  so  if  the  payment  is  made  bv 
•ry  of  a  check,  which  is  afterwords  converted  into  cash, 
lesirea  to  preserve  for  his  benefit  an  ejtiating  security  for 
which  be  is  called  upon  to  discharge,  the  debt  and 
nnst  be  assigned  to  a  trustee,  otherwise  the  payment  will 
sf action. 

ION,  tried  before  Boykin,  J.,  at  Spring  Term, 
KLENBiRG  SupeHor  Court. 
n,  commeuced  on  July  10th,  18S5,  by  the  ser- 
imons  on  H.  W,  Harris  and  R.  H.  Harria — as 
aamed  of  whom  a  nolle  prosequi  was  entered 
,al — is  prosecuted  to  recover  a  balance  alleged 
goods,  wares  and  merchandise  sold  and  deliv- 
as  whereof  are  set  out  in  an  exhibit  annexed  to 
it.  The  complaint  was  met  by  a  demurrer,  and 
erruled,  the  defendants  put  in  separate  answers 
rhich  reapondenta  deny  their  liability  to  the 
d  aver  that  the  debt  demanded  has  been  paid. 
vitnees  who  t«8tified  in  behalf  of  the  plaintiffs 
riddy,  one  of  the  plaintiffs,  whose  testimony 
)w  that  the  plaintiffs,  Tiddy  &  Bro.,  had  sold 
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merchandise  to    A.  M.    Waddell  and 
W.  Harris,  as  set  out  in  the  complaint,  a 
and  A.  M.  Waddell  were  indebted  to  pla 
therein. 

The  defendant,  seeking  to  establish  hi 
introduced  as  a  witness  one  H.  A,  Deal,  w 
■direct  examination,  that  be  asked  R.  N. 
of  1883,  if  the  debt  sued  on  had  been  p 
had  ;  he  didn't  say  how  it  was  paid,  nor  1 
cross-examination,  the  witness  said  :  "  Tl 
ber,  1883,  in  Tiddy's  office.  H.  W.  Harri 
paid  it.  Waddell  and  I  had  had  a  cot 
said  this  debt  was  paid."  And  on  hisre-tj 
the  witness  said  :  "  I  saw  Col.  Waddell  a 
he  said  to  me  he  had  retired  from  the  n 
was  a  public  man  and  could  not  afford  1 
debt." 

The  defendant  testified  :  "  I  went  to  Mi 
June,  1884,  and  said:  'I  understand,  W 
that  debt  has  been  paid.'  He  replied :  '  "V 
ia,'  and  went  on  to  talk  about  bis  not  beii 
told  him  I  didn't  know ;  that  I  had  been  in 
paid.  He  did  not  deny  it,"  And  on  his 
this  witness  stated  that  H.  A.  Deal  had 
debt  was  paid. 

This  was  all  the  testimony  introduced 
to  establish  his  plea  of  payment. 

The  plaintiffs  replied  thereto  by  recal 
-who  said :  "  I  said  to  Deal  that  the  debt  b 
cause  1  wanted  Col.  Waddell's  interest  ii 
toldlone  W.  C.  Morgan  to  give  Waddell  hi 
and^I  would  cover  it.  I  gave  him  my  chf 
Waddell  his  check  and  Waddell  gave  it  tc 
interest.  I  have  not  received  any  money. 
ithis;account."    And  on  his  cross-examini 
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k  in  bank  to  our  credit.  I  credited 
account  and  part  to  the  paper-mill 
of  these  elaimg.  I  will  not  say  I  did 
was  paid.  We  got  credit  in  bank  on 
charged  the  debt  up  again  when  I 
larked  the  claim  satisfied  in  order  that 
I  interest." 

evidence  relating  to  the  payment  of 
is  above  stated. 

stimoay  and  duriog  the  argument  of 
tated  to  the  counsel  that  he  should 
if  they  believed  the  testimony,  the 
i»bed  his  plea  of  payment,  and  the 
issue  in  his  favor,  and  thereupon  the 
dlowed  to  enter  a  nonsuit,  which  re- 
id  judgment  of  nonsuit  accordingly 
tiffs  appealed. 

■  the  plaintiffs. 

tUker  (filed  a  brief ),  for  the  defendants. 

tating  the  case.)  There  are  no  issues 
o  have  been  submitted  to  the  jury  as 
the  neglect  to  draw  up  which,  so  as  to 
jrdict,  would  induce  us,  after  such  re- 
and  disregarded,  to  refuse  to  entertain 
ud  the  case,  but  that  the  verdict  was 
e  case  never  reached  the  jury, 
nsel  insists  that  the  appeal  should  be 
nonsuit  was  needlessly  suffered  when 
'e  proceeded  to  its  termination.  But 
prevailed,  that  when  the  proofs  are  all 
mates  an  opinion  that,  under  the  old 
innot  recover,  or  under  the  new  fails  to 
lecessary  to  his  having  judgment,  he 
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may  suffer  a  nonsuit,  and,  by  appeal,  have 
the  ruling  reviewed.  We  see  no  reason  wl 
not  be  taken  when  the  Judge  anuoun<es, 
substantially  does,  that  if  the  jury  believe 
deposed  to  by  the  witnesses,  he  will  instruc 
issue  as  to  the  payment  in  favor  of  the  def 

In  a  late  case — Davis  v.  Ely,  100  N.  C,  2i 
not  wait  until  the  evidence  was  conclude 
the  motion  to  dismiss  the  action,  added,  tt 
he  proved  his  averments,  could  not  have 
asked — the  contract  reformed,  and,  as  reft 
enforced — but  he  would  be  entitled,  upon  t 
the  complaint,  if  proved,  to  a  judgment  n 
tract.     Thereupon,  the  nonsuit  was  suffere 

This  course  of  procedure  did  not  meet 
the  reason  that  the  opinion  was  purely 
contingent,  open  to  a  retraction  when  th 
arrived  for  an  authoritative  ruling;  and,  i 
diet  might  di^ose  of  the  case  if  rendered  f 
tiff  upon  the  evidence.  We  took  occasion 
we  now  repeat,  that  a  convenient  practit 
ruling  upon  the  motion  to  nonsuit,  with  c 
"  and  let  the  caae  proceed  to  verdict,  so  tha 
the  plaintiff,  the  reserved  point  would  be  p 
and  if  for  him,  the  ruling  upon  it  adverse 
when  erroneous,  could  be  corrected,  and,  i 
cause  terminated."     Kirby  v.  MilU,  78  N.  C 

The  rule  will  operate  quite  as  favorably 


Upon  the  point,  however,  brought  up 
appeal,  we  concur  in  the  ruling  indicated  1 
does  not  say  that  admissions  of  payment 
disproof  as  when  merely  such  they  are,  bu 
ment  to  be  considered  and  passed  on  by 
means  to  say  that  when  Waddell,  the  debt* 


the  plaintiff  R.  N  Tiddy, 
ited,  the  transactioti,  noth- 
lat  he  undtrstood  to  have 
payment.  The  fact  that 
dy's  promise  to  cover  does 
the  act  as  between  him  and 
by  acquired  by  the  former. 
ick  and  its  conversion  into 
in  legal  effect  a  payment, 
tendirie  v.  Martin,  1  Ired., 
■ed.,  353,  and  other  cases, 
lims  to  give  to  the  transac- 
iQstead  of  payment,  so  as 
the  other  debtor,  finds  no 

a  surety  pays  the  money 

irily  fyr  the  benefit  of  the 
led  to  a  trustee,  and  in  no 
odffes  V.  Armstrong,  3  ]>ev., 
.,  '•Hjii.  Nor  when  intended 
jch  efleot  because  less  than 
d  as  such,  under  the  act  of 

ment  is  affirmed. 

Aitirmed, 
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a  verdict  for  the  defendants,  and  from 
D  the  plaiatifT  appealed, 
ecessdry    to   an    understanding   of  the 
I  appeal  are  stated  in  the  opinion. 

m  and  C.  W.  TiUei.  for  the  pluiutiff. 
^'a(if:er{Hled  a  brief),  for  tlie  defendant. 

10  first  and  third  exceptions  rest  upon 
id  are  clearly  not  well  founded.  The 
rror  that  two  witnesses  produced  by  the 
Bd,  the  appellant  objecting,  to  give  evi- 
ig  to  contradict  and  impeiich  two  wit- 
ler  in  respecta  and  as  to  matters  purely 
ss  submitted  to  the  jury — the  witnesses 
laving  been  cautioned  on  their  respect- 
at  they  would  be  contradicted  in  the 
Phis  might  be  error,  but  for  ihut  tlie  wit- 
rere  recalled  for  the  purpose,  and  allowed 
jxplanations  bs  to  the  alleged  collateral 
as  sought  to  impeach  them.  This  cer- 
appellant's  objection  and  rendered  the 
!ss.  The  appellees  contended  that  the 
jsses  so  controverted  was  directly  mate- 
nitted,  but  we  need  not  decide  whether 
hat  we  have  said  disposes  of  the  excep- 

1  exception  any  substantial  force, 
isked  if  Patterson  (a  witness  for  the 
I  the  survey — the  one  made  by  Jetton  at 
parties?  He  said, '  Yes.'  He  was  then 
a  reason?  He  said, 'Yes;  he  handed 
id  he  was  going  to  give  up  the  survey ; ' 
ret  and  Sidney  (Houston)  were  dissatis- 
d  he  never  had  been  satisfied.' 
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The  plaintiff  objected  to  the  evidence.  The  o 
was  overruled,  and  the  plaintiff  excepted." 

This  evidence  was  unimportant,  and,  as  far  as  we 
immaterial.  It  does  not  appear  tliut  any  stress  wa 
upon  it  on  the  trial ;  and  if  il  had  any  bearing  at  i 
the  issues  it  was  as  much  in  favor  of  one  party  as  tl 
U  was  so  little  important  that  its  admis:jion,  though 
not  strictly  proper,  was  not  ground  for  a  new  trial.  Th 
sion  of  ijnmaterial  evidence  is  not  ground  for  a  n 
unless  it  appears  that  it  did,  or  the  tendency  of  i 
prejudice  <he  party  complaining  There  is  scan 
slightest  probability  that  the  evidence  objected  to  1 
weight  with  the  jury. 

Nor  can  the  fourth  exception  be  sustained. 

"  H.  H.  Cathey,  a  witness  for  the  defendant,  had 
that  shortly  before  the  testator's  death,  he  and  testa 
at  the  point  'B'  on  a  day  when  a  fence  was  burn 
that  testator  then  told  the  witness  that  B  was  a  corn< 
Reid  place,  calling  attention  to  the  stone  and  the  let 
Kgures  on  it. 

The  plaintiff,  for  the  purpose  of  showing  that  the 
was  not  present  that  day,  proposed  to  prove  by  the 
Houston,  who  haci  been  recalled,  tliat  the  testator 
night  of  that  day,  inquired  how  much  of  the  fence  ws 

This  evidence  was  objected  to  by  the  defendai 
objection  was  sustained,  and  the  plaintiff  excepted." 

This  proposed  evidence  was  hearsay,  and  was 
rejected  upon  that  ground,  as  well  as  because  it  was 
rial.  The  inference  intended  to  be  drawn  from  it  i 
remote,  in  any  possible  view  of  it,  and  besides,  it 
inconsistent  with  what  the  witness  intended  to  be  im 
by  it  said. 

Nor  can  the  fifth  and  last  exception  be  sustained. 

"  The  plaintiff  offered  herself  as  a  witness,  and  pre 
testify  that  she  had  heard  a  conversation  between  h< 


tl  was  made,  wherein 

le  woodland. 

itiff,  that  if  witness 

ae  that  the  testator 

:o  the  plaintiff. 

;e,  the  objection  was 

inpetent.     The  very 

was  to  declare  and 
3  in  respect  to  his 
e  of  such  intentions, 
T  what  he  may  have 
wise,  the  will  would 
lit  a  solemn  mockery 

the  incautious  and 
)r  in  the  hearing  of 
;s  as  to  the  final  dis- 
lade  the  evidence — 

testator's  intentions 
by  it. 

cited  by  the  learned 
icatioii  here.  That 
m — the  purpose  was 
ling.  'I'he  evidence  ■ 
ator  was  for  the  pur- 
execute  a  valid  will. 

declarations  of  the 
idence.  In  the  case 
ence  was  offered  to 
lisposition  of  certain 

ice  was  inadmissible. 
Affirmed. 
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iio  laud  to  suid  Malthew  McCall, 
^  S.  Wildoii  purchased  the  land 
low  ol"  John  E.  Moore,  in  1882.  It 
t  Josiiih  McCall  wiis  a  very  poor 
y  land.  The  defendant  introduced 
ll.administraturof  John  E  Moore, 
ind  her  heirs,  dated  February  Kith, 
I  November  1,  18S0,  under  proceed- 
e  proceedings  dnder  wtiieli  the  land 
races  the  land  in  dis|>ute.  Also  a 
le  widow  of  Josiah  McOall,  dated 
ing  to  the  defendant,  \V.  S.  Wilson, 
I  interest  in  the  land  in  dispute, 
ed  S.  C.  McCall,  who  testified  "  that 
hn  E.  Moore  in  the  possession  of 
McCdll.     He  had  Ian  i  in  Union 

back  the  money.  She  saw  him 
and  bring  back  the  <leed.  This 
fendant,  under  section  590  of  The 
efendants  excepted." 
til!!  plaintiil'ri,  testitied  that  lie  had 
ince  the  war,  Tliat  he  saw  Pen- 
j  for  ihe  rnion  laud.  Oiijected  to 
I  overruled,  defendants  excepted." 
id  that  tlicy  were  entitled  to  judg- 
im  Moore  t .  Josiah  McCall  *  * 
kvithin  the  time  prescribed  by  law," 
lie  dee  I  from  the  administrator  of 

clnim  as  innocent  purchasers  for 
ed  his  opiiiion  on  this  question  till 

inding  the  issues  in   favor  of  the 
or  the  plaintiti's,  and  appeal  by  the 
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[ovember,  1883,  during  which  there  was  no  law 
iding  the  time  for  registering  grants,  Jtc. 
Jif  of  The  Code,  as  appears  upon  its  face,  is  a 
of  chapter  180, section  l,of  the  Acts  of  1870-71, 
that  "all  grants  of  larni  in  the  State,  or  all 
eyance  *  »  •  required  by  law  to  be  regis- 
>r  by  a  given  time,"  and  which  "  have  not  been 
egistered  within  or  by  such  time,  may  be  proved 
d  within  two  years  after  the  passage  of  this 
Ihe  same  rules."  &v. 

'as  pussed  and  ratified  on  the  2d  day  of  March, 
.'ode.  Vol,  II,  page  t>01,  section  3806,  is  as  fol- 
;he  provisions,  chapters  and  sections  contained 
ihall  be  in  furce  from  and  after  the  first  day  of 
1  the  year  of  our  I^rd  one  thousand  eight  hun- 
lity-three,  except  only  such  parts  thereof  as  to 
rent  provision  is  expressly  made  therein." 
press  provision  in  section  127!*,  the  time  is 
3  years  "  after  the  passage  "  of  The  Code — that 
h  2d,  18S3  and  not  after  November  lst,lS!:<3. 
of  1881,  chapter  :!13,  extended   the  time  two 
i  ratification,  March   11,  ISS],  and,  as  we  have 
vision   in   The  Code,  S  1270.  was   passed   March 
there  was  no  intervening  period  of  time  when 
1  force  allowing  lurther  time  for  the  registration 
.,  us  there  was  in  the  ciise  of  Scales  v.  Fewell,  :'t 
ad  Haughion  .(-  Slade  v.  Rosroe  &:  Gray,  3  Hawks, 
by  counsel  for  defendants. 
Bxception  cannot  be  sustained. 
>  error.  Affirmed. 
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Patrick  v.  Railroad. 


F.  E.  PATRICK  \ 


Reference — Wkcti  Order  for  may  be  vacaied. 

1.  The  Court  will  not  vacate  an  order  of  reference,  made  by  i 

without  the  mutual  assent  of  the  parties  thereto,  unlesi 
cient  cause  therefor  is  made  to  appear. 

2.  A  reference  was  made  t«  two  arbitrators,  with  a  provision 

order  for  the  substitution  of  alternates  in  the  event  the 
referees,  or  either  of  them,  could  not  serve.  Oneof  them  d 
and  the  alternate  for  him,  vainly  trying  to  secure  a  meeli 
the  other,  also  refused  to  serve  :  Held,  to  be  good  cause 
Court  to  vacate  the  order. 

This  is  ao  api'kal  from  a  judgmeut  of  Boyfdn,  J.,  re 
at  Spring  Term,  188S,  of  the  Superior  Court  of  Mkckle 
County,  setting  aside  an  order  of  reference  to  arbii 
made  at  Spring  Term,  1887. 

The  order  of  reference  was  as  follows : 

"In  this  case  it  is  agreed  between  the  parties  tl 
whole  mutter  in  dispute,  law  and  fact,  be  submitted 
J.  PI,  Dillard  and  M.  E.  Carter,  as  arbitrator^ 
they  disagree  they  may  select  an  umpire,  or  the; 
select  an  umpire  in  tiie  first  instance  to  sit  witli  thi; 
hear  the  evidence  and  argument,  but  only  to  act  fin 
case  of  disagreement  of  the  arbitration — the  award 
arbitrator's,  or  a  majority  of  tliem,  to  be  final  and  a 
Court.  Arbitrators  to  sit  and  hear  the  case  at  Gree 
N.  C.  If  Judge  IJillard  declines  the  plaintiff  select 
Battle,  and  if  Mr.  Carter  declines  the  defendant  seled 
Robbins,  us  arbitrators." 

Upon  thr  hearing  plaintirt'  .showed  that  Judge  Dills 
Mr.  Carter  had  both  consented  to  act  as  arbitrators,  b 
Judge  Dillard  afterwards  declined  to  act,  and  so  notil 
parties.    That  thereupon,   Mr.  Battle  was  notified 
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alternate  arbitrator  and  requested  to  act  in  the 
.  of  Judge  Dillurd,  wliicli  he  coDsented  to  do. 
i  then  for  some  months  endeavored  to  arrange 
:  for  a  hearing,  but  failing  to  hear  from  Mr. 
dechued  to  act  further,  and  on  the  6th  day  of 
,  so  notified  counsel  for  plaintiff,  and  requested 

known  to  the  Court  his  determination  to 
s  arbitrator. 

)  notice  to  the  plaintiff,  either  from  Mr.  Carter 
it,  that  Mr.  Carter  had  at  any  time  declined 
he  ever  so  decline. 

plaintiff  nor  Mr.  Battle  ever  communicated 
[jins,  the  alternate  arbitrator  selected  by  the 

regard  to  the  hearing  of  the  case  before  him 
ite,  nor  was  Mr.  Robljins  ever  requested  by 
:t  as  arbitrator. 

March.  188S,  during  the  torm  at  which  the 
de,  Mr  Carter notiliod  defondLint's  counsel  that 
iini?  sin.'G"  written  to  Mr.  Battle,  agreeing  to 
the  arbitnitori.  but  had  been  informed  by  Mr. 
Buttle,  had  declined  to  act  further.  He  further 
Carter,  wu^!  still  willing  to  serve. 
■egoing  facts  his  Honor  Judge  Boykin  struck 
f  referouce,  and  thf  defendant  ap[)ealcd. 
nt  slated  as  grounds  of  exceptions: 
Court  had  no  power  to  strike  out  the  order  of 
ng  a  reference  by  consent,  or  to  arbitrators. 
facts  did  not  warrant  the  exercise  of  such  a 
sled. 

.  Lewis  and  G  ir.  rUlell.  for  the  plaintiff. 
Iienck  and  C.  M.  Bmbee,  for  tiie  defendant. 

ter  stating  the  case.)  Except  in  cases  of  corn- 
ice, under  §  421  of  The  Code,  issues  in  an 
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)und.  The  Court  has  no  power  to 
i,  ant]  "as  the  conseot  eslends  not 
reference,  but  to  the  person  of  the 
supra)  it  hus  no  [lowcr,  without  con- 
referees. 

!>)urt  had  no  power  to  set  aside  the 
al  might  be  defeated  entirely,  and 
luted  his  Honor  in  setting  aside  the 

Afhrmed. 


L  HOUSTON  and  JOHN  D.  BBOWS. 

and  Laliorers  Lieits — Contrador  and 
— Application  of  Payments. 

nents  the  creditor  may,  and  if  b«  do«e  not. 
tt«  them  to  the  most  precarious  debt,  in  the 
on  to  the  contrary  from  the  debtor, 
de  upon  a  ninning  account  they  vill  be 
ig  debit  items  in  the  onler  of  their  date, 
lion  for  giring  to  mechauics  and  laborers 
nd  the  statutes  enacteil  In  pursuance  thereof, 
for  materials  furnished,  extend  to  and  em- 
o  do  Dot  themselves  perform  the  labor  or 
used,  but  procure  it  to  be  done  through  the 

[tractors  by  the  statute  of  l>^t— The  OmI". 
;  mperaede  that  in  favor  of  the  contractor, 
ference  to  theextent  of  the  amounts  which 
contractor,  provided  it  does  not  exceed  tfae 
e  the  OTiginal  c 


s,  which  was  tried  before  Boykin,  J. — 
t  f'ebniary  Term,  lSS8,of  Mkckles- 
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The  action  was  iustituted  to  recover  an  aile^t 
ance  due  upon  a  contract  for  the  construction  of  s 
at  Davidson  College,  and  to  eiifurce  a  lien  upon  the  p 
against  tlie  defendant  Houston  and  his  co-defendant 
to  wlioni  tlie  property  had  been  conveyed  in  trust  t« 
creditors. 

A  jury  trial  wai  waived  and  the  -Judgo  found  the  fol 
facts : 

1.  Thiit  a  contract  was  entered  into  bstween  plaint 
defendant  Houston  as  set  out  iu  the  complaint,  and 
auance  and  fulfillment  thereof  the  plaintitf  did,  d  uri 
months  of  February,  March,  April,  May,  June,  July,^ 
September,  October,  Novembir  and  D3CBraber,  1886, 1 
the  necessary  materials  to  build  thti  said  buildings,  an 
said  materials  to  cause  to  be  built  upon  the  pi 
described  in  the  complaint  the  houses  therein  describ 

2.  That  the  materials  so  furnished  and  the  work  am 
done  in  building  the  house  were  reasonably  worth  th 
of  two  thousand  six  hundred  dollars. 

3.  That  of  the  work  and  labor  performed,  the  pi 
from  time  to  time,  worked  and  labored  us  a  mecha 

'  framing  the  house,  putting  it  up,  making  window 
and  the  like,  for  the  space  of  three  months  in  all,  a 
services  for  the  matmal  labor  performed  by  him  was 
the  sum  of  seventy-five  dollars  per  month. 

4.  That  the  balance  of  the  work  and  labor  was  per 
hy  mechanics  employed  by  plaintiff,  he  planning  and 
vising  the  construction  of  the  buildings,  and  he  visil 
place  at  intervals  of  two  to  three  weeks  on  an  aven 
the  purpose  of  working  on  said  buildings  and  of  supe 
and  directing  the  work;  that  during  the  time  the 
were  being  built  he  resided  in  Calawba  County,  some 
miles  from  Davidson  College. 

5.  That  during  the  time  he  was  having  the  H 
house  built  at  Davidson  College  he  also  had  a  conti 
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,t  Statesville,  in  Iredell  County,  and  one  in 
;y,  and  tbe  work  on  these  two  houses  was 
be  same  time  as  the  work  on  the  Houston 

time  to  time  the  defendant  Houston  made 
x)unt  to  the  plaintiff';  that  the  parties  came  to 
n  the  15th  December,  1886,  when  it  was  found 
;  set  forth  in  said  account  was  due  to  the 
Jue  bill  given  therefor;  that  on  the  account- 
1  that  ail  the  materials  were  paid  for. 
le  13th  January,  1887,  the  defendant  Hous- 
nd  delivered  to  his  co-defendant  Brown  a 
;  the  premises  described  in  the  complaint, 
;her  property,  in  trust  to  secure  the  payment 
t>ta  other  than  the  plaintiff's,  to  about  the 
isand  dollars,  and  then,  if  any  residue,  to  be 

rata  amongst  the  oiher  creditors  of  said 
I  said  deed  of  trust  was  duly  registered  in 
January  14th,  1887. 

incidental  "  $349.97  in  the  statement  made 
as  for  board  of  self  and  work  performed  in 
Is  for  said  buildings. 

)laintiff,on  the  24th  of  January,  1887,  filed 
Bee  of  the  Clerk  of  the  Superior  Court  of 
aunty, 
■e  was  no  evidence  that  plaintiff  waived  his 

le  Court  adjudged  : 

plaintiff  is  entitled  to  recover  of  the  defend- 
9  sum  of  seven  hundred  and  seventeen  ^"^g 
ireat  on  the  same  from  December  15th,  1866. 
laintiff  has  atill  subsisting  a  valid  lien  upon 
jcribed  in  the  complaint  to  the  amount  of  the 
ue,  and  is  entitled  to  have  said  lien  enforced 
s  defendants,  as  prayed  for  in  the  complaint;'' 
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and  directed  a  formal  judgment  to  be  entered  in  put 
thereof,  which  was  done,  from  which  defendants  appea! 
The  defendants  excepted  to  his  Honor's  codcIus 
law  as  follows: 

1.  That  his  Honor  has  decided  that  plaintiff  is  ent 
alien  on  the  properly  described  in  the  complaint 
amount  claimed  by  plaintiff,  as  set  forth  in  the  secoi 
elusion  of  law. 

2.  That  his  Honor  has  concluded  as  a  matter  of  It 
plaintiff  is  entitled  to  a  lien  on  said  property  for  moi 
the  value  of  plaintiff's  manual  labor  and  work — t 
seventy  five  dollars  a  month  for  three  months. 

3.  That  his  Honor  should  have  concluded  as  h  mi 
law  that  the  plaintiff  is  not  entitled  to  a  lien  on  said  pi 
for  any  amount  claimed  by  him,  ai.d  certainly  for  no 
than  his  individual  manual  work  and  labor — that  h 

Mr.  C.  W.  Titletl,  for  the  plaintiff. 

Messrs.  BvrweU  &  Walker  (filed  a  brief),  for  the  defei 

S.\iiTH,  C.  J.  Exception  1.  The  entire  indebtedness 
red  by  the  defendant  is  found  to  amount  to  $2,587.' 
the  partial  payment  to  Sl,8tJ4.88,  showiiga  balancer 
plaintiff  on  December  15th,  188(>,  of  $722.83,  for  whit 
(again  reduced  by  five  dollars)  the  defendant  Houstc 
a  certificate  in  these  terms  : 

"  This  is  to  certify  that  I  am  indebted  to  C  H.  L( 
the  sum  of  seven  hundred  and  seventeen  dollars  and  ■ 
three  cents,  balance  due  for  building  house  at  Davids 
lege.     This  loth  day  of  December,  1886. 

G.  S.  Hovs- 

On  this  accounting  all  the  materials  were  found  I 
been  paid  for  in  the  credits. 
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stment  all  the  charges  preferred  were  admitted 
and  the  defendant  not  deeignating  before,  or 
payments  should  be  applied  to  the  residue  of 
ie  of  that  incurred  for  materials,  left  the  cred- 
hem,  even  if  not  by  law  so  appropriated,  to 
ny,  not  secured  by  a  lien,  and  this  confines  the 
i  in  tlie  action  to  the  unpaid  chaises  for  labor 
m  the  premises,  and  thus  eliminates  from  the 
ich  as  are  resisted  as  not  entitled  to  the  lien, 
aay,  and  if  he  does  not  the  law  will,  apply  the 
ithout  direction  to  the  most  precarious  debt. 
lomas,  10  ired.,  165;  Mo88  v.  Adams,  4  Ired.  Eq., 
Beal,  70   N.  C,  440 ;  SpHnkU  v.  Martin,  72 

lents  were  upon  a  running  account  the  credits 
ropriated  as  made  to  the  preceding  charges, 
St  item  of  Ui«  debit  side  discharged  by  the  Brst 
redit  side.  Jenkins  v.  SinUk,  72  N.  C,  296. 
eral  ruling  is  made  in  Boyden  v.  Bank,  65  N. 
ed,  however,  in  the  case  of  a  transition  from 
r  currency  which  are  of  different  values. 

us  to  the  consideration  of  the  proposilion  con- 
defendunls,  which  interprels  the  statute  ( '/"Ac 
IS  giving  the  lien  to  mechanics  and  laborers 
.hemselves  so  work,  and  refuses  it  to  eontrac- 

they  are  employed  and  for  whom  the)'  render 

ution  requires  the  General  Assembly  to  "pro- 
•  legislation  for  giving  to  mechanics  and  labor- 
te  lien  on  the  subject-matter  of  their  labor." 
And  the  statute  gives  the  lien  "  for  the  pay- 
!bts  contracted  for  work  done  on  the  same  or 
shed."  The  Code,  S  1781.  In  the  construction 
itisdeclared,  in   IVillcie  v.  Bray,  71  N.  C,  205, 
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that  "in  order  to  create  the  Hen,  the  circumstances  mu 
such  as  first  to  create  the  relation  of  debtor  and  crei 
and  then  it  is  for  the  debt  that  he  has  the  lien." 

The  effect  of  this  ruling,  whicli  makes  the  statutor 
an  incident  to  and  the  offspring  of  the  contract  o 
which  the  indebtedness  springs,  nnd  cootines  it  t^ 
party  to  tlie  contract,  made  at  June  Term,  1874,  wa 
lowed  by  the  enactment  of  March  29, 1>80,  entitled  '"A 
to  give  sub-contractors,  laborers  and  material  men  a  li 
their  just  dues,"  the  provisions  of  which  constitute  8e< 
1801, 1802  and  1803  of  The  Code  in  chapter  41. 

It  was  not  intended  to  supersede  the  lien  of  the  contr 
for  it  in  direct  terms  gives  the  lien  in  favor  of  sub-contra 
laborers  and  material  men  a  preference  over  "  the  mech: 
lien  now  provided  by  law,"  and  provides  that  when  noi 
given,  the  aggregate  of  such  liens  shall  not  excee< 
amount  then  due  the  original  contractor. 

The  legislation  is  intended  to  extend  the  remedy  to 
who  work  or  furnish  materials  from  which  the  owner  di 
a  benefit  in  the  improvement  of  his  property,  even  i 
there  are  no  contract  relations  between  them  and  theo 
and  enable  them  to  secure,  in  order  to  the  payment  of 
is  due  them,  the  indebtedness  due  from  the  debtor  1 
contractor. 

Whatever  may  be  the  ruling  in  other  States  in  the 
struction  of  such  a  statute  as  may  be  there  in  force 
quite  manifest  that  ours  gives  to  the  contractor,  under  v 
his  employees  and  agents  work,  the  lien  provided  in  se 
1781,  and  though  subordinated  to  the  Hen  of  the  latter 
only  displaced  when  its  enforcement  would  be  prejudic 
them,  when  these  are  paid  the  contractor's  lien  bee 
absolute  and  unconditional.  Such  is  the  result  of  ou 
islation  upon  the  subject,  and  similar  views  are  taken  b 
authors,  Phillips  and  Kneeland,  who  have  written  oi 
subject  of  Mechanics'  Liens. 
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ed  author,  quotinf;  from  the  opinion  of 
n  (he  case  of  Woodbury  v.  Grimea,  1  Cal., 
law  whose  terms  are  very  like  our  own: 
be  due  except  upon  a  contract,  express 
jfore  tho  act  assumes  the  existence  of  a 
t  create  it."  Pliill.  Mech.  Lions,  sec.  28. 
olractor  as  "  one  who  agrees  to  do  any- 
and  ndds  that  "  this  general  term,  how- 
I,  has  been  held  to  include  either  those 
itracts  directly  with  the  owner  of  the 
lo  have  cootracted  with  the  contractors." 
scribes  a  sub-contractor :  "  One  who  has 
»ct,  express  or  implied,  for  the  perform- 
the  person  who  has  already  contracted 
Sec.  44.  The  other  author  uses  language 
nd  says:  "Although  the  original  con- 
his  entire  contract,  and  neither  himself 
imishes  materials  in  a  literal  sense,  yet 
to  a  lien,  for  each  sub- con  tractor  is  an 
lance  of  a  portion  of  the  entire  contract, 
gent  is  in  law  the  act  of  his  principal." 
ens,  sec.  3. 

sub-contractors,  laborers  and  material 
ire  all  "  specially  provided  for  in  all  the 
this  State  (New  York),  and  it  makes  no 
legree  they  stand  to  the  original  con- 
work  or  material  was  rendered  specially 
vhich  the  lien  is  sought."  *  •  *  * 
',  the  contractor,  nor  any  sub-contractor 
such  proceeding  to  pay  any  third  party 
that  due  to  the  person  with  whom  he 
:.4. 

V.  Caldwdl,  14  Howard  U.  S.,  438— cited 
d  upon  the  words  of  a  statute  altogether 
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ifferent,  ia  not  applicable,  and  if  it  were,  we  are  not  di 
J  follow  it. 

The  filing  of  the  claim  and  its  specifications,  in  or 
erfect  the  lien,  seem  to  pursue  the  statutory  require; 
nd  are  not  questioned  by  the  appellant.  As  this  lif 
recedence  of  alt  other  liens,  incumbrances  which  attt 
lie  property  subsequent  to  the  time  at  which  the  woi 
oinmenced,  it  is  superior  to  the  title  acquired  und 
eed  to  the  defendant  Brown,  and  must  prevail  over 
ording  to  the  statute.  Section  1782,  as  construed  m  1 
fauttsby,  99  N.  C,  203. 

There  is  no  error,  and  the  judgment  must  be  atRrm 


MARY  E.  BOWDEN  v.  A.  B.  BAILES. 

Contempt — New  Trial — Slander — Damages — Pleadir 

.  Where  the  party  to  an  action  upoD  the  trial  was  guiltj  of  sue 
misheharior  as  induced  the  Court  then  to  issue  a,  rule 
him  to  show  why  he  should  not  be  attached  for  contempt 
that  whatever  prejudice  he  may  have  suffered  thereby 
minds  of  the  jury  was  attributable  to  bis  owd  fault,  am 
not  error  to  refuse  him  a  new  trial. 

,  In  an  action  by  a  woman  for  slander,  for  words  alleged  to  ha 
spoken,  amounting  to  a  charge  of  incontinency,  the  plainti 
in  the  absence  of  proof  of  actual  special  damages,  reicovi 
pensatory  damages:  and  upon  proof  that  the  words  were 
with  tnalice,  or  that  the  conduct  of  the  defendant  watt  ma 
gross  and  wilful  wrong,  or  was  oppressive,  vindictive  d 
may  be  awarded. 

,  In  such  action  it  is  not  necessary  that  the  complaint  shoult 
that  the  words  were  "wantonly  and  maliciously"  uttered. 
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This  13  a  CIVIL  action,  which  was  tried  before  Boykin,  J., 
at  SpriDg  Terra,  1888,  of  Mecklenbirg  Superior  Court. 

The  complaint  charges  that  the  defendaDt,0[i  divers  occa- 
sions, falsely  and  maliciously  spoke  of  and  concerning  the 
plaintiET  the  defamatory  words  set  out  in  the  different  causes 
of  action  therein  contained,  imputing  incontinency  ;  and  so, 
upon  issues,  the  jury  find  and  assess  her  damages,  by  reason 
thereof,  at  one  thousand  five  hundred  dollars. 

Upon  the  trial  one  Edwards,  after  objection,  was  allowed 
to  testify  to  the  pecuniary  condition  of  the  defendant,  and  to 
this  his  counsel  entered  an  exception  which,  in  this  Court, 
was  abandoned  as  untenable.  Adcock  v.  Marsh,  8  Ired.,  360; 
foews  V.  Winn,  97,  N.  C,  246. 

The  defendant  became  a  witness  on  his  own  behalf,  and 
during  his  examination  grossly  misbehaved,  repeatedly  tes- 
tifying to  irrelevant  matters  in  spite  of  protest  of  plaintiff's 
counsel  and  of  his  own,  and  in  disregard  of  the  Judge's  order 
to  desist.  During  the  opening  speech  of  plaintiff's  counsel, 
and  while  he  was  adverting  to  defendant's  conduct,  the  latter 
raised  his  hand  and  shook  his  finger  at  the  speaker.  During 
the  closing  argument  for  the  plaintiff,  when  counsel  was  con- 
trasting the  testimony  of  defendant  with  that  of  his  own  wit- 
nesses, defendant  rose  and,  "  in  an  insolent  and  threatening 
manner,"  demanded  :  "  Do  you  dispute  my  word  ?"  and  was 
answered, "  Yes,  I  do,  most  emphalically."  So,  after  argument, 
while  the  Judge  was  about  to  begin  his  charge,  defendant 
asked:  "  Your  Honor,  may  I  speak  a  word?"  and  rfceived 
the  reply,  "  No.  sit  down  ;"  which  he  did. 

Thereupon,  the  Judge,  addressing  his  counsel,  said  :  "  Gen- 
tlemen, I  give  you  notice  of  a  rule  on  your  client  to  show 
cause  why  he  should  not  be  attached  for  contempt,  to  be 
beard  on  next  Monday  morning." 

This  remark  was  excepted  to  as  calculated  to  prejudice 
defendant's  case  before  the  jury. 

The  remaining  exceptions  are  to  the  following  charge : 
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"  If  the  words  were  spoken  by  defendant,  as  charg< 
plaintiff  is  entitled  to  some  damages.  If  the  jury  shoul 
that  the  words  were  spoken  by  defendant  of  the  plain 
chained, -but  that  the  defendant,  in  so  speaking  thei 
not  actuated  by  any  actual  malice,  then  the  plaintiff] 
tlei  to  recover  compensatory  damages  only,  by  wl 
meant  such  damages  iid  will  compensate  plaintifT  ft 
injury  to  her  character  wliiL-h  you  may  find  from  tl 
dence  she  has  sustained  by  reason  of  the  words  so  spo 

On  the  other  hand,  if  the  jury  should  find  that  the 
cliarged  were  spoken  by  the  defendant  of  the  plainti 
that  the  defendant,  in  so  speaking  them,  was  actua 
actual  malice,  they  may  award  exemplary  or  vim 
damages ;  and  so  they  may  award  exemplary  or  vim 
damages  if  they  should  find  from  the  evidence  that  the 
were  spoken  by  defendant,  as  charged,  and  that  the  a 
of  defendant  was  marked  by  gross  and  wilful  wrong, 
oppressive;  and,  in  estimating  the  amount  of  dams 
the  jury  should  find  that  the  words  were  spoken,  as  ch 
and  that  they  were  spoken  with  malice,  they  would  co 
the  evidence  as  to  the  pecuniary  condition  of  defendi 
the  purpose  of  determining  the  amount  of  damages 
awarded.  In  estimating  the  amount  of  damages,  th 
may  consider  in  mitigation  thereof  the  evidence  tend 
prove  the  bad  character  of  the  plaintiff.  By  exempl 
vindictive  damages  is  meant  such  damages  as  are  givi 
merely  as  pecuniary  compensation  for  the  loss  actual 
tained  by  plaintiff,  but  likewise  as  a  kind  of  punishn 
the  defendant,  with  the  view  of  preventing  similar  \ 
in  future." 

In  conclusion,  his  Honor  instructed  the  jury  tba 
might  consider,  in  mitigation  of  damages,  the  reports 
neighborhood  derogatory  to  the  character  of  the  plain 

The  defendant  entered  a  rule  for  n  new  trial  up 
exceptions  above  stated  and  to  the  charge  to  the  jury 
lows: 
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9  Honor  chained  tlie  jury  that  if  the  words 
of  the  plaintiff,  as  set  forth  in  the  complaint, 
entitled  to  recover  at  least  nominal  damages. 
s  Honor  charged  the  jury  that  in  assessing 
'  might  consider  the  plaintiff's  character, 
i  Honor  charged  the  jury  that  in  assessing  the 
amages  they  consider  both  the  alleged  bad 
the  plaintiff  and  the  pecuniary  condition  of  the 

a   Honor  charged  the  jury  that  if   no   actual 

lOwD.  the  plaintiff  was  entitled  to  recover  com- 

n&gea. 

I  Honor  charged  the  Jury  that  if  the  conduct 

BDt  was  marked  by  gross  and  wilful  wrong,  or 

e,  the  jury  might  award  exemplary  or  vindict- 

>  Honor  charged  the  jury  that  if  actual  malice 
le  plaintiff  might  recover  exemplary  or  pecu- 

JS. 

I  Honor  charged  the  jury  that  if  they  should 
Dtiff's  reputation  or  character  for  chastity  was 
ey  could   consider  that  fact  in  mitigation  of 

a  judgment  in  accordance  with  the  verdict,  and 
t  appealed. 

TilUa,  for  the  plaintiff. 

B.   BaUhdoT  and  John  Devereux,  Jr.,  for  the 


.  (after  stating  the  case.)  We  recapitulate  the 
lat  transpired,  which  shows  great  forbearance  on 
le  Judge  in  tolerating  such  conduct,  and  will 
if  the  defendant  suffered,  it  was  in  consequence 
ifiant  manner  and  conduct,  of  which  he  cannot 
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IU8  exceptions  to  the  charge  may  be  groupi 
3Jtions  of  law,  the  disposition  of  which  will 
II. 

is  error  in  the  instruction  that  in  the  a 
ly  which  we  understand  spedcd  damagi 
y  recover  such  as  are  compensatory  only, 
t  the  instruction  that  if  malice  was  proved 
'  the  words,  or  the  conduct  of  the  defends 
gross  and  wilful  wrong  or  was  oppress! 
vard  exemplary  damages.     These  we  wi 

ler  the  statute  the  chaise  of  incontinencj 
nnocent  woman,  in  whatever  words  wri 
iveyed  to  the  hearer,  is  per  se  actionabli 

ust  be  followed  by  the  same  consequen< 
:he  publishing  of  other  defamatory  impul 

take  to  be  the  meaning  of  the  instmctio 
iges. 

icover  no  just  grounds  of  complaint  in  ' 
rd  to  vindictive  or  punitory  damages,  wl 
;es  stated  accompany  the  defamatory  impu 
prompted  by  malice. 

t  to  a  slander  prompted  by  express  mal 
itory  damages  may  be  awarded,  the  law 

we  are  content  to  refer  to  a  single  case  p 
(Iters  V.  Sowers,  S7  N.  C,  303. 
esee  any  reason  why  this  may  not  be  sc 
is  accompanied  with  acts  of  oppressio 
ig  and  indifterence  to  its  consequences 
ty,  for  these  but  emphasize  the  malicious 
ipts  tliem. 
ested  in  the  argument  that  the  slander  sh( 

well  as  maliciously  spoken,  and  the  con 

it  concur  in  this  view.  The  statute  in  the 
explicit  and  positive  that  "  any  words  wri 
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Spoken  of  a  woman  which  may  amount  to  a  charge  of  incon- 
tinency  shall  be  actionable."  (The  Code,  §  3763.)  The  lan- 
guage is  unlike  that  used  in  section  1113,  which  makes  "  an 
dtempl  in  a  wanton  and  malieious  manner  to  destroy  the  repu- 
tation of  an  innoeeot  woman  by  words  written  or  spoken 
which  amount  to  a  chai^«  of  incontinency  "  a  misdemeanor. 

So  that  to  constitute  the  criminal  attempt  other  averments 
mast  be  made  to  give  it  the  character  of  an  indictable  offence, 
not  required  in  a  civil  suit.     State  v.  Claywell,  08  N.  C,  731. 

We  find  no  trror  in  the  record,  and  the  judgment  must  be 
affirmed.  AfiQrmed. 


CHAPEL  HENDBICK  v.  THE  CAROLINA  CENTRAL  RAILROAD 
COMPANY. 

Eminent   Domain — Damages — Assessment — Carolina    Central 
Railroad  Company — Statute  Liinitatii/ns — Condemntilioii  of 


1.  The  Carolina  Central  Railroad  Company,  by  virtue  of  the  statutPB 
under  wbicfa  it  was  orj^nized.  and  the  titles  acquired  under  the 
judicial  sates  of  the  Wjlminfcton  andCharlott"  Railroad  CoQipanj-. 
the  Wilmington,  Charlotteand  Rutherfordlon  Railroad  Company, 
and  the  Carolina  Central  Railway  Company,  became  the  owner  of 
all  the  rights,  powers,  privileges.  cSc. .  of  those  corporaliona,  and 
likewiije  became  liable  for  all  damages  and  assessments  on  account 
of  the  appropriation  of  lands  of  individuals  for  the  right  of  way. 

i-  Although  the  right  of  way  was  located  by  one  of  the  preceding  com- 
panies in  18.')6  on  a  tract  of  land,  and  work  was  done  on  adjacent 
lands,  but  the  rood  was  not  Jiniglidl  more  than  two  years  before 
action  began  by  the  tand-onner  for  daniagec ,  such  owner  was  not 
barred  of  his  remedy  for  compensation,  notwithstanding  he  may 
have  acquired  his  title  since  the  location, 

3.  The  landowner  will  bo  entitled  to  have  included  in  his  asnessment 
damages  for  injuries  to  lands  adjoining  those  upon  which  the 
railroad  ia  conetnicted. 
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MMAKY  PRWEEDINU  fOF  the  assessi 
by  MacRae,  J.,  upon  case  agreed,  at 
Clevelaxi)  Superior  Court, 
amary  application  of  the  plaintiff,  d 
lie  defeodant  railroad  company,  occ 
and  construction  of  the  railroad  of  tt: 
the  lands  of  the  iormer  as  allowed 
854-'55,ch.225.  §§26,  27,28;  Acts  1 
,  11,  15;  Acts  1881,  ch.  5,  §1;  Th 
3,  1946),  in  which  plaintiff  prays  t 
jiumissioners  to  assess  damages  to  h 
iled  its  answer  to  tlie  petition,  deny 
)d  rights,  &c. 

the  parties  agreed  upon  and  submit 
Iter  of  the  proceeding  to  the  Court 
upon,  and  the  following  is  a  statei 
upon : 

ntiff  is  the  owner  of  the  land  descr 
md  traces  his  title  through  intermedi 
John  and  William  Forbis'  heirs,  whc 
oack  to  the  State  of  North  Carolina. 
i  title  in  the  year  1878. 
le  year  1856  the  Wilmington,  Charlc 
Iroiid  Company,  a  corporation  creat 
'  the  laws  of  North  Carolina,  as  her 
ig  its  line  of  railroad  from  Wilmin 
crossed  the  land  described  in  the  con 
Lhe  line  of  its  railroad  at  the  places  fo 
laims  his  damages  in  this  action;  tl 
ly  about  the  year  1859  or  1860  cause 
arious  points  upon  its  said  route  1 
therfordton,  excavations  and  emban 
1  operating  its  railroad  along  said  roi 
A'm.  Forbis  land  in  1856  (the  heirs  i 
i-residents  and  minors),  but  upon  th 
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Railroad  Company;*   that  this  corporation  was  succeeded 
by  the  Wilmington,  Charlotte  and  Rutherford  Railroad  Com* 
pany,  being  the  same  corporation  which  took  and  located 
the  said  right  of  way  as  hereinfore  stated,  which  was  cre- 
ated and  organized  by  an  act  of  the  General  Assembly  of 
North  Carolina,  ratified  the  14th  day  of  February,  1885,  and 
entitled  'An  act  supplemental  to  an  act  passed  at  the  present 
session  of  the  General  Assembly,  entitled  an  act  to  incor- 
porate the  Wilmington  and  Charlotte  Railroad  Company;* 
that  under  a  judgment  and  decree  for  foreclosure  of  a  mort- 
gage obtained  at  January  Term,  1873,  of  the  Superior  Court 
of  New  Hanover  County,  N.  C,  the  corporate  franchises,  road- 
bed and  all  other  property  of  said  W.,  C.  &  R.  R.  R.Co.  was 
sold  at  public  sale,  when  one  Timothy  H.  Porter  became  the 
purchaser,  and  on  the  25th  April,  1873,  the  commissioners, 
duly  appointed  by  said  Court,  Edwin  E.  Buriies  and  others, 
oxecuted  a  deed  to  said  Porter,  conveying  the  franchises, 
road-bed  and  nil  the  properly  of  said  W.,  C.  &  R.  R.  R 
Co.,  which  deed  was  duly   proven  and  registered   in  said 
county  of  New  Hanover  on  3d  May,  1873;  that  by  vir- 
tue of  the  act  of  the  General  Assembly  of  North  Carolina, 
ratified  the  20th  February,  1873,  entitled/Aii  act  to  incor- 
porate the  Carolina  Central  Railway  Company,'  the  Carolina 
Central  Railway  Company  whs  created  >ind  duly  organized 
and  became  vested  with  the  powers  and  rights  therein  stated, 
as  to  the  purchase  of  the  said  W.,  C.  &  R  R.  R.  Co.,  its  fran- 
chises, road-bed  and  other  property;  that  on  the  17th  day  of 
May,  1873,  said  Timothy  H.  Porter  and  wife  sold  and  con- 
veyed by  deed  the  franchises,  road-bed  and  all  other  prop- 
erty of  said  \\'.,  C.  &  R.  R.  R.  Co.  purchased  by  him  at  said 
foreclosure  sale  as  aforesaid,  to  the  Carolina  Central  Railway 
Company,  which  deed  was  duly  proven  and  registered  in 
said  county  of  New  Hanover.    Under  a  judgment  and  decree 
for  foreclosure  of  a  mortgage  rendered  by  the  Superior  Court 
of  New  Hanover  County,  N.  C,  on  the  15th  March,  188t^ 
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points,  excavations  and  embankments,  &e.,  between  Shelby 
and  Rutherfordton,  in  the  year  1870,  but  no  work  was  done 
upon  that  portion  of  said  right  of  way  across  plaintiff's  land 
described  in  the  complaint,  except  as  hereinbefore  stated." 

Thereupon,  the  Court  made  an  order  appointing  commis- 
sioners to  assess  the  damages  of  llie  plaintiff,  <fec.,  and  the 
defendant  excepted. 

The  coriimifcsioners  so  appointed  made  re|X)rt,  to  which 
there  was  no  exception,  assessing  the  plaintiff's  damages  at 
$340.  The  Court  gave  judgment  in  his  favor  for  that  sum, 
and  the  defendant  appealed. 

Mr   W,  P.  Bynum,  for  the  plaintiff. 

Messrs.  T,  H,  Cobb  and  John  DevereuZy  Jr.,  for  the  defendant 

Merrimon,  J.  (after  stating  the  case.)  The  assignment  of 
error  is  so  indefinite  that  we  can  scarcely  discern  what  it  is. 

As  well  as  we  can  learn,  the  appellant  insists  that  its  right 
of  way  across  the  appellee's  land  mentioned  was  acquired 
by  force  of  the  charters  and  the  long  possession  of  the  former 
corporations  under  which  it  claims,  and  through  which  it 
derives  its  title  to  the  same ;  that  if  any  right  to  damages 
ever  arose  on  account  of  such  right  of  way  across  the  appel- 
lee's land,  it  arose  long  before  he  became  the  owner  thereof, 
and  in]^favor  of  the  former  owner  thereof  under  whom  be 
claims,  and  therefore  the  appellee  cannot  maintain  this  pro- 
ceeding. It  further  insists  that  if  such  corporation,  or  any 
one  of  them,  was  liable  in  the  past  for  such  damages,  it  is 
not ;  that  it  did  not  succeed  to  such  liabilities,  and  that  the 
defendant's  right,  if  he  ever  had  any,  is  barred  by  the  Statute 
of  Limitations. 

In  our  opinion  thegroundsof  error  assigned  are  unfounded, 
and  the  appellant  is  clearly  liable  for  the  value  of  the  land-* 
the  damages — assessed  against  it  This  appears  from  the 
nature  of  the  rights,  property  and  advantagea  it  acquired, 
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ibligations  it  assumed,  by  its  creation 
r  the  right  of  way,  and  the  other  prop- 
ins  mentioned,  from  which  it  derives 
mmediately,  and  statutory  provisions 
'licable  to  it. 

le  successor,  mediately,  of  "The  Wil- 
i  Railroad  Company,"  afterwards  styled 
inrlotte  and  Rutherford  Railroad  Com- 
of  that  company  (Acts  1854-'55,  5  28)  • 
ges  occasioned  to  individuals  by  the 
lion  of  its  right  of  way,  as  follows: 
af  any  contract  or  contracts  in  relation 
hich  said  road  or  any  of  its  branches 
36  owuer  thereof  or  his  agent,  or  any 
[>os9ession  thereof,  which  may  be  con- 
^hereof.  it  shall  be  presumed  that  the 
I  road  or  any  of  its  branches  may  be 
with  a  space  of  one  hundred  feet  on 
r  of  said  road,  has  been  granted  to  said 
p  or  owners  thereof;  and  the  said  corn- 
right  and  title  thereto,  and  shall  have, 
ime  so  long  as  the  same  shall  be  used 
d  road,  and  no  longer,  unless  the  person 
ind  al  tlie  time  that  part  of  the  said  road 
%nd  MKM  finished,  or  those  claiming  under 
apply  for  an  axseasment  of  the  value  of 
ore  directed,  within  two  years  nai  after 
which  may  be  on  the  $aid  land  was  Jin- 

lessor  of  the  last  company  was  "  The 
way  Company,"  and  its  charter  (Acts 
,  15)  contains  the  same  provision  last 
is  authorized  to  purchase  the  property 
,  Charlotte  and  Rutherford  Railroad 
coed  to  and  "  thenceforth  have,  hold. 
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possess  and  be  entitled  to  the  said  railroad,  extending  from 
Wilmington  to  Rutherfordton,  about  two  hundred  and  fifty 
miles,  and  its  contraciSy  franchiaes,  righiSy  privileges  and  immu- 
nities,  and  all  the  estate  and  property  of  every  description, 
real  and  personal,  belonging  to  the  said  Wilmington.  Char- 
lotte and  Rutherford  Railroad  Company,  and  by  such  par- 
chase  the  said  company  hereby  incorporated  shall  acquire 
all  the  rights,  privileges  and  immunities  conferred  od  the 
Wilmington,  Charlotte  and  Rutherford  Railroad  Company 
by  its  charter  and  amendments  made  thereto." 

The  appellant  is  the  immediate  successor  of  the  last  above 
named  "  The  Carolina  Central  Railway  Company,"  taking 
and  having  the  name  **  The  Carolina  Central  Railroad  Com- 
pany." The  latter  was  organized  and  purchased  the  right 
of  way,  other  property  and  franchises  of  the  former  under 
authority  conferred  by  a  power  of  sale  contained  in  a  mort- 
gage foreclosed  as  allowed  by  the  statute  ( The  CodCf  §§  697, 
698),  and  its  organization  was  ratified  and  made  eflFectual  by 
the  subsequent  statute  (Acts  18S1,  ch.  5,  §  1),  and  it  is  therein 
expressly  "declared  to  be  a  lawful  corporation,  succeeding  \o 
and  le^^ally  possessed  of  all  the  rights,  powers,  privileges  and 
franchises  which  were  owiie  I  and  possessed  by  the  former 
corporation,  the  Carolina  Central  Railway  Company,  on  and 
prior  to  the  day  of  the  sale,  to-wit,  the  thirty-first  day  of 
May,  one  thousand  eight  hundred  and  eighty,"  and  its  right 
to  the  right  of  way  is  again  ratified  by  the  statute  (Acts 
1885,  ch.  230,  §  4)/ 

The  statute  (The  Code,  §698)  above  cited  applies  to  the 
appellant  as  to  its  organization,  rights  and  duties  as  the  suc- 
cessor of  "The  Carolina  Central  Railway  Company,"  and  it 
provides  among  other  things  that  "  the  corporation  created 
by  or  in  consequence  of  such  sale  and  conveyance  shall  suc- 
ceed to  all  such  franchises,  rights  and  privileges,  and  perform 
all  such  duties  as  would  have  been  or  should  have  been  per- 
formed by  the  first  corporation  but  for  such  sale  and  con- 
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lint  tlie  corporation  so  created  shall  nob 
bts  due  to  the  first  corporation,  and  shall 
debts  of  or  claims  against  the  tir^t  cor- 

the  faets  and  the  statutory  provisions 
t  the  appellant  is  the  successor  of  the 
ions  mentioned;  that  it  has  purchased 
erty  that  formerly  l>elonged  to  them 
order  of  their  existenre,  including  the 
as  succeeded  to  and  become  the  owner  of 
his,  privileges  and  immunities  that 
lid  it  took  such  parts  of  the  right  of  way 
acted  in  the  condition  and  subject  to  the 
lucl.  perfection  as  they  came  to  it — that  is, 
-feet  and  complete  its  incomplete  right  of 
liable  to  pay  damages  to  the  lands  of  indi- 
hereby.  It  would  be  unreasonable  and 
it  took  the  incomplete  right  of  way  free 
mages  or  the  value  of  the  land  appro- 
Is  occasioned  by  perfecting  it.  There  is 
tes  applicable  nor  in  the  nature  of  the 
it  necessary  to  so  hold.  Such  liability 
srcise  of  the  rights,  franchises,  privileges 
appellant  purchased,  and  arises  out  of 
II  subsequent  to  the  purchase.  It  pur- 
te  railroad:  in  the  exercise  of  its  rights 
lete  it,  it  was  bound  to  pay  for  its  incom- 
10  far  as  incomplete,  as  well  as  for  the 
,  cross-ties,   iron,   and    other   necessary 

lat  any  right  to  such  damages  or  value 
d  accrued  many  years  ago  in  favor  of  a 
e  lands  mentioned,  is  not  tenable  No 
liad  a  right  to  have  damages  or  tlie  value 
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of  the  land  assessed  when  the  line  of  the  road  was  at  first 
located,  and  he  might  have  insisted  upon  it,  but  he  waived 
it,  probably  on  the  ground  that  the  real  damage  had  not 
then  been  done.  But  the  statute  gave  the  plaintiff  the  right 
to  claim  such  damage?.  It  (Acts  1854-55,  oh.  225,  §28; 
Acts  1872-73,  ch.  75,  §li)  provides,  among  other  things, 
that  *Hhe  person  or  persons  owning  the  land  at  the  time 
that  part  of  the  railroad  which  may  be  on  said  land,  or 
those  claiming  under  him,  he  or  them,  shall  (may)  apply 
for  an  assessment  of  the  value  of  said  lands,  as  hereinbefore 
directed,. within  two  years  next  after  the  part  of  said  road 
which  may  be  on  said  land  was  finished,"  <fec.  Such  assess- 
ment embraces  the  damages;  its  effect  is  to  give  and  perfect 
the  right  of  way  in  the  railroad  company,  and  to  assess  the 
value  of  the  land  taken  under  existing  circumstances,  as 
thej'  affect  the  immediately  adjoining  lands.  Thus,  if  the 
right  of  way  taken  would,  in  the  use  of  it,  very  injuriously 
affect  the  adjoining  lands,  such  fact  would  enhance  the 
assessment.  This  is  to  be  made  in  the  light  of  the  circum- 
stances of  the  land,  th-e  value  of  which  is  assessed.  The 
value  assessed  is  really  the  damages  contemplated  by  the 
statute. 

Neither  the  appellant  nor  either  of  its  predecessors  was 
bound  to  wait  and  allow  the  appellee  or  the  former  owner  of 
the  land  to  apply  for  such  assessment;  either  of  them  might 
have  made  application  when  the  line  of  the  road  was  first 
located,  or  afterwards,  to  have  the  land  for  the  right  of  way 
condemned.  The  statute  makes  ample  provision  in  such 
respects. 

It  thus  appears  that  the  appellant  is  liable  for  the  value 
of  the  land— the  damages — assessed,  and  that  the  statute 
gave  the  appellee,  as  the  owner  of  it  at  the  time  the  railroad 
was  finished,  the  right  to  apply  for  and  have  such  assess- 
jnent. 
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Tbia  proeeediag  was  begun  wJthiD  two  years  next  aftei 
the  road  was  finislied,  and  is,  therefure,  not  barred  by  tht 
statute. 

There  is  no  error.  Affirmed. 


WALTER  BREM  v,  J.  M.  HOUCK  and  wife,  and  W.  L.  SAUNDERS 
Secretarj  of  State. 


Grant — Entry— Injunction. 


An  JDjnnctioii  will  not  be  granted  to  restrain  the  issuance  of  a  ^ani 
upon  the  ground  of  irreg^ularit;  in  the  entries  upon  which  it  it 
to  be  based,  upon  the  application  of  one  who  has  not  title  himsell 
to  the  premifles.  especiallj  where  it  appears  that  whatever  interesti 
the  parties  may  have,  maf  be,  without  prejudice,  presented  anij 
detennined  in  an  ordinary  action  to  try  the  title. 

This  is  a  civil  actios,  pending  in  the  Superior  Court  oi 
Mecklesbi;ro  County,  heard  upon  a  motion  for  an  injunc 
tion  before  Boyhin,  J.,  in  Chambers,  on  March  2d,  1888. 

The  complaint  alleges,  in  substance,  that  on  the  7th  daj 
of  September,  1887,  the  defendant  J.  M.  Houck  irregularlj 
entered  two  tracts  of  vacant  land  of  the  State  situate  in  tht 
county  of  Caldwell;  that  such  entries  were  void  because  ol 
irregularities  specified  ;  that  thereafter,  in  pursuance  of  such 
entries,  warrants  of  survey  were  issued  to  the  surveyor  ol 
the  county  named ;  that  surveys  of  the  land  were  made  and 
certified  to  the  Secretary  of  State  for  the  purpose  of  obtain' 
ing  a  grant  from  the  State  for  the  lands ;  that  the  Secretarj 
of  State  la  about  to  issue  a  grant,  ifec;  that  the  plaintiff,  in 
the  month  of  October,  1887,  entered  the  same  lands  ;  thai 
the  same  were  surveyed  for  him  according  to  law;  that  he 
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intends  to  apply  for  a  grant  therefor  if  the  Secretary  of  State 
shall  not  issue  the  grant  to  the  dt^fendant  H.  C.  Houck,  as 
he  ought  not  to  do,  &c. 

The  Secretary  of  State  is  made  a  party  defendant:  he 
answers  and  submits  to  the  Court  to  determine  his  duty  in 
the  matter.  The  other  defendants  answer,  denying  many  of 
the  material  allegations  of  the  complaint,  &c. 

The  plaintiff  demands  judgment  that  the  Secretary  of 
State  be  perpetually  enjoined  by  order  of  the  Court  from 
issuing  a  grant  for  the  lands,  and  that  the  defendant  H.  C. 
Houck  be*likewise  enjoined  from  receiving  such  grant  when 
issued,  and  that  the  alleged  pretended  entries  be  declared 
void,  and  for  general  relief 

The  Court  refused  to  grant  an  injunction  pending  the 
action  until  the  hearing  upon  the  merits,  and  the  plaintiff 
appealed. 

Mr.  a  W.  TiUeit,  for  the  plaintiff. 

The  Attorney  General  (and  Mr,  O.  N.  Folk,  by  brief),  for  the 
defendants. 

Merrimon,  J.  (after  stating  the  case.)  We  are  of  opinion 
that  this  action  cannot  be  maintained.  The  relief  by  injunc- 
tion sought  is  not  in  support  of  and  ancillary  to  some  pri- 
mary equity  of  the  plaintiff  to  be  settled  and  established  by 
the  action.  The  plaintiff  does  not  allege  a  cause  of  action  of 
himself  against  the  defendants,  but  a  state  of  facts  upon 
which  he  demands  that  the  defendant,  the  Secretarv  of  State, 
be  restrained  from  issuing,  and  the  defendant,  H.  C.  Houck, 
from  receiving  a  grant  from  the  State  for  certain  lands,  to 
the  end  he  may  obtain  a  like  grant  for  the  same  lands  and 
not  be  embarrassed  by  a  senior  grant  and  a  possible  future 
litigation  to  have  a  right  of  himself,  that  may  hereafter  arise, 
settled  in  his  favor.  He  alleges  no  right  of  himself  as  against 
the  defendants  and  invaded  by  the  latter;  at  most,  he  seeks 
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ID  advance  of  the  issuing  of  the  gmnt  to  have  the  entry  of 
H.  C.  Houck  settled  adversely  to  him,  so  that  his  way  to  a 
grant  for  the  lands  may  be  clear. 

The  Court  will  not  thus  anticipate,  settle  and  establish 
incipient  rights  of  the  plaintiff,  especially  when  he  can  suffer 
no  substantial  wrong  by  a  grant  that  may  be  issued  by  the 
State.  The  effect  of  the  grant  is  simply  to  put  any  title  to  the 
land  in  the  State  out  of  it,  and  this  not  to  the  prejudice  of 
any  existing  rights  of  the  plaintiff.  If  the  grant  that  may 
be  issued  to  the  defendant  Houck  shall  be  founded  upon 
insufficient  entries,  or  such  as  are  affected  with  .fraud,  the 
plaintiff,  if  he  obtain  a  gr.int  to  the  same  land,  will,  at  the 
proper  time,  have  his  remedy.  Patterson  v.  Miller,  4  Jones 
Eq.,  451 ;  Ham's  v.  Norman,  JWj  N.  C,  59;  Pearson  v.  Powell, 
100  N.  C,  Uti. 

There  is  no  error.  Affirmed. 


THE  STATE  ex  rel  D.  V.  RHODES  v.  J.  W.  HAMPTON. 

CouTtty  Trrasurer — Sheriff — Election —  Office —  Vacaiicij —  Ve^ed 
flight — County    t'om)iiimoiierg. 

I.  The  power  conferred  up<in  Ihe  Boaril  of  .luHtices  of  the  Peace  by 
S76H  The  Code,  in  respect  to  the  abolition  and  restoration  of  the 
office  of  CountT  Treasurer,  may  be  exercised  at  an;  time  and 
whenever,  in  the  discretion  of  the  Board,  it  may  be  thought 
desirable. 

i-  If  there  is  no  person  to  till  the  office  at  the  time  of  its  reeitoration, 
there  is  a  vacancy  which  maybe  Riled,  until  next  regHlar  elec- 
tion, by  the  Board  of  C'ounty  Commissioners. 

3.  When  the  office  is  alxilished  the  duties  thereof  devolve  upon  the 
Sheriff  of  the  county,  who,  liowever,  has  no  such  vested  interest 
therein  that  may  not  he  taken  away  by  a  resloration  of  the 
office  and  an  appointment  of  another  ]>erson  to  fill  it. 

*.  The  election  of  a  person  to  an  office  which  does  not  exist,  or  in  whicli 
there  is  no  vacancy,  is  a  nullity. 
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This  is  a  civil  action,  which  was  tried  before  BayHn,  X, 
at  Spring  Term,  1888,  of  Polk  Superior  Court. 

The  object  of  this  action,  begin  on  March  2 1st,  1887,  is 
to  compel  the  defendant,  Sheriff  of  Polk  County,  to  surren- 
der to  the  plaintiff  the  books,  papers,  moneys  and  other 
effects  in  his  hands  belonging  to  the  Treasurer's  office,  and 
was  tried  upon  the  following  agreed  facts : 

That  J.  W.  Hampton  is  Sheriff  of  Polk  County,  North 
Carolina,  and  that  since  1876  up  to  November,  1886,  the 
said  county  had  no  office  of  Treasurer,  having  abolished  the 
same  in  1876,  and  that  the  Sheriff  of  the  county  had  regu- 
larly performed  the  duties  of  Treasurer ;  that  in  1886  the 
Board  of  Commissioners  of  said  county  and  the  Justices 
thereof,  in  regular  meeting,  had  made  the  records  (copies  of 
which  are  set  out  below),  as  of  the  date  appearing  thereon. 

That  at  the  regular  election,  on  the  first  Tuesday  in  No- 
vember, the  said  J.  W.  Hampton  was  elected  Sheriff,  and  one 
A.  B.  Thompson  was  elected  by  the  people  to  fill  the  oflBce 
of  Treasurer  of  said  county. 

That  the  defendant  J.  W,  Hampton,  Sheriff  of  said  county, 
is  now  performing  the  duties  of  Treasurer,  and  receiving  the 
emoluments  of  the  office,  and  refuses  to  surrender  the  same. 

By  order  of  the  board  the  Clerk  of  said  board  was 
instructed  to  notify  the  Justices  of  the  Peace  to  meet  on  the 
first  Monday  in  December,  1886,  for  the  purpose  of  voting 
for  or  against  restoring  the  Treasurer's  office,  as  the  vote 
that  was  taken  to-day,  allowing  each  and  every  Justice  of 
the  Peace  to  sign  his  name  to  an  instrument  of  writing, 
instead  of  voting  by  ballot  for  or  against  restoring  the  office 
of  County  Treasurer,  was  thought  to  be  illegal. 

November  loth,  1886. 

By  order  of  the  board,  and  after  consultation  with  a  few 
citizens  present,  and  the  newly  elected  county  officers,  it  was, 
on  motion,  agreed  to  adjourn  from  day  to  day  on  account  of 
bad  weather,  it  being  so  bad  that  it  was  seemingly  impossi- 
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ble  for  the  bondsmen  of  the  various  county  officers  and 
other  officers  notified  to  attend,  and  the  board  agreed  on 
Monday  for  receiving  bonds.  A  nd  also  a  few  Justices  of  the 
Peace  met,  and,  without  organii^ing,  adjourned,  and  Clerk 
instructed  to  notify  the  Justices  of  the  Peace  to  meet  on 
Monday,  the  13th  inst.,  for  the  purpose  of  voting  for  or 
against  restorii^  the  County  Treasurer's  office. 

December  tlth.  lS8f>. 

The  Board  of  County  Justices  of  the  Peace  met,  and  in 
convention  assembled  did,  by  their  votes,  restore  the  county 
treasurer's  office,  and  the  newly  elected  Treasurer  was  noti- 
fied to  file  a  justified  bond  by  the  first  Monday  in  Jan- 
uary, 1887. 

The  vote  for  restoring 15 

The  vote  against  restoring 0 

December  13th,  188G. 

By  the  failure  of  A.  B.  Thompson,  the  duly  elected  Treas- 
arer,  to  give  bond,  the  office  was  declared  vacant,  and  D.  Y. 
Rhodes  appointed  to  fill  unexpired  term.  D,  V.  Rhodes 
present.  His  bond  as  Treasurer,  approved  by  Board  of  Com- 
missioners, found  to  be  correct,  and  approved  and  ordered 
to  be  recorded. 

Jai.uary  3d,  1887. 

That  on  December  13th,  l.S8(>,  defendant  having  been 
elected  Sheriff  of  said  county,  filed  his  bond,  and  was  quali- 
fied as  such. 

Now,  if  the  Court  shall  be  of  the  opinion,  on  the  foregoing 
feels,  that  the  plaintiff  is  entitled  to  recover,  judgment  shull 
be  entered  for  the  plaintiff;  otherwise,  judgment  shall  be 
entered  for  the  defendant. 

The  Court  being  of  opinion  that  the  plaintiff  was  entitled 
to  recover,  so  adjudged,  and  the  defendant  appealed. 


Mr.  J.  B.  Batchelor,  for  Ihe  plaintiff. 
Mr.  W.  P.  Bynum,,  for  the  defendant. 
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Smith,  C.  J.  (after  stating  the  case.)  By  virtue  of  the 
authority  conferred  in  an  amendment  to  the  Constitution  in 
1875— Art.  VII,  Sec.  14 — the  General  Assembly,  by  the  Act 
of  February  27  th,  1877,modified  the  first  section  of  thatarticle 
by  omitting  therefrom  the  words  "  and  five  commissioners,'* 
and  annexing  thereto  as  follows:  "  Provided,  however,  that 
a  majority  of  the  Justices  may  abolish  the  office  of  Treasurer, 
and  thereupon  the  duties  and  liabilities  now  attached  to  the 
office  shall  devolve  upon  the  Sheriff."  Acts  1876-77,  ch. 
141,  sec.  2. 

Some  doubts  being  entertained  as  to  the  power  of  the 
Justices  to  establish  the  office  after  it  had  been  abolished,  a 
further  amendment  was  made  in  these  words:  "  That  in  all 
cases  where  the  Board  of  Justices  of  the  Peace  of  any  county 
has  abolished  the  office  of  County  Treasurer,  the  said  board 
shall  have  like  pow^r  to  re-establish  the  same,  if,  in  the 
judgment  of  the  board,  the  |>ublic  interests  so  require."  Acts 
1881,  ch.  362,  sec.  1. 

Substantially,  these  provisions  are  embodied  in  section  768 
of  The  Code. 

As  there  is  no  restriction  put  upon  the  Justices  as  to  the 
time  when  they  maj'  exercise  the  conferred  power  of  abol- 
ishing the  office  and  devolving  its  duties  upon  the  Sheriff, 
so  none  is  imposed  upon  them  in  restoring  it,  so  that  it  may 
be  again  filled  according  to  law.  As  the  legislation  is  trans- 
ferred to  The  Code,  even  the  restraint  that  the  restoration 
may  be  made  when,  in  the  judgment  of  the  Justices,  the 
publii'  interest  may  require,  is  removed,  and  the  discretion 
reposed  in  the  board  in  taking  such  action  is  absolute  and 
unqualified. 

It  is  therefore  plain  that  the  action  of  the  Justices,  for 
whatever  cause  taken,  was  opportune  and  effectual — oppor- 
tune, in  that  it  took  place  at  the  end  of  the  Sheriff's  term  of 
office  and  the  entering  upon  a  new  term,  when  the  transfer 
of  the  duties  from  the  one  office  to  the  other  would  least  dis- 
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turb  the  public  business ;  effe<^'tual,  in  that  the  incumbent  of 
the  re-established  oflice  n-ould  begin  a  term  commensurate 
with  that  of  the  other  biennially  chosen  county  officers,  and 
(enninating  at  the  same  time. 

As  then,  the  oSice  of  Treasurer  was,  by  the  vote  of  the 
Justices,  restored,  and  without  an  incumbent  a  vacancy 
existed — Cloud  v.  WiUon,  72  N.  C,  155— and  the  duties  dis- 
annexed  from  the  office  of  Sheriff,  it  became  necessary  to 
have  the  place  filled,  and  this  could  only  then  be  done  by  an 
appointment  from  the  Board  of  County  Commissioners,  or 
there  would  be  no  one  to  perform  the  functions  and  execute 
the  duties  of  the  office.      The  Code,  §  720. 

This  appointment,  like  that  of  other  county  officers,  would 
'je  for  the  terra  during  which  it  was  made,  and  until,  at  an 
election  held  pursuant  to  law,  the  incumbent  could  be  sup- 
plied by  a  popular  vote. 

It  is  plain  that  the  election  of  Thompson  in  November 
preceding  was  a  nullity,  for  the  obvious  and  sufficient  reason 
that  there  was  then  no  such  office  to  be  tilled,  and  equally 
so  that  the  appointment  of  the  plaintiff  was  regular  and 
valid. 

But  the  defendant  contends  that,  having  given  his  official 
Ijonds  and  been  inducted  into  office  before  the  action  of  the 
■Tuatice^  in  restoring  that  of  Treasurer,  the  privileges  and 
advantages  attaching  to  him  as  Sheriff  cannot  be  withdrawn 
without  impairing  a  right  vesting  in  him  to  the  emoluraenta 
thereof 

The  contention  has  no  support  in  law.  The  transferred 
duties  occasioned  by  the  abolition  of  the  office  of  Treasurer 
in  187ii,  attached  to  the  office  of  Sheriff  only  so  long  as  there 
was  no  Treasurer  to  perform  them, and  subject  to  the  under- 
lying condition  that  they  should  re-vest  at  once  upon  the 
restoration  of  the  office  of  Treasurer  whenever  the  Justices 
should  see  fit  to  restore  it. 
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to  giving  a  mortgage  upon  his  home  tract  of  land,  worth 
nbout  $800  (all  the  land  the  defendant  owned  in  addition 
to  that  he  agreed  to  purchase  from  Berry  on  Linville  River), 
iis  a  securitj'  for  the  purchase  money  of  the  said  Linville 
tract,  the  said  Berry  promised  and  agreed  with  the  defendant 
that  if  he  could  not  pay  for  said  tract  he  (Berry)  would  not 
Jet  the  defendant  lose  anything  by  the  transaction,  and 
especially  that  he  would  see  that  the  defend«^nt  did  not  lose 
his  homestead  in  any  event;  and  that  by  reason  of  said  prom- 
ise and  agreement  the  defendant  was  induced  and  persuaded 
to  include  his  said  homestead,  described  as  tracts  Nos.  2  and 
.3,  in  the  mortgage ;  that  defendant  was  afterwards  informed 
by  the  plaintiff  that  he  did  not  pay  or  loan  any  money  to 
said  Berry,  and  that  no  money  passed  between  them." 

Tliese  transactions  the  defendant  alleges  constituted  a 
fraud  practiced  upon  him  from  which  he  is  entitled  to  be 
relieved,  and  he  avers  that  the  plaintiff  was  cognizant  of 
them  all,  and  he  demands  that  the  mortgage,  so  far  as  it 
embraces  the  homestead  lands,  be  declared  null,  and  that  the 
defendant  be  allowed  to  pay  the  interest  on  said  bond  in 
lieu  of  rents,  and  the  bond  itself,  upon  such  payment,  be 
cancelled  and  the  mortgage  also,  and  to  this  end  an  account 
be  taken,  &c. 

The  said  Berry  liaving  been  mnde  a  party  at  the  instance 
of  the  defendant  McNeeley,  filed  his  answer,  in  which,  sum- 
marily stated,  he  makes  this  explanation  of  the  transactions 
wlierein  lie  participated  and  which  are  charged  to  be  fraud- 
ulent. He  says  that  he  was  indebted  to  the  plaintiff  for  bor- 
rowed money  in  a  sum  larger  than  that  mentioned  in  the 
bond,  and  that  in  his  negotiation  with  McNeely  for  the  sale 
•of  the  half  interest  in  the  land  he  then  owned  on  Linville 
River,  at  the  price  of  $1,250  agreed  on  between  them, 
McNeely  wanted  time  for  the  payment,  to  which  respondent 
answered  that  as  he  desired  to  pay  off  his  debt  to  the  plaintiff, 
he  would  see  and  ascertain  from  him  if  he  would  accept  the 
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proposed  bond  for  the  purchase  money  in  exchange  for 
respondent's  indebtedness  to  the  plaintiff,  to  which  the  plain- 
tiff assented  ;  that  when  the  plaintiff  and  McNeely  came 
hither  to  arrange  and  settle  the  matter,  the  former  was 
unwilling  to  take  the  laud  for  which  the  bond  was  given  a& 
security,  and  required  other  and  further  security,  and  in  con- 
sequence the  two  other  traits  were  agreed  to  be  put  in  the 
mortgage  deed,  and  it  was  accordingly  so  drawn  as  to  convey 
all  these  tracts. 

The  respondent  disavows  and  denies  the  practice  of  any 
unfair  means  to  bring  about  the  adjustment,  and  alleges  the 
defendant's  mismanagement  of  the  property  as  the  cause  of 
its  deterioration  in  value,  and  the  consequent  embarrasa- 
ments  in  which  he  has  become  involved 

Upon  the  trial  the  defendant  McNeely  moved  to  dismiss- 
the  action  upon  the  grounds: 

1.  That  the  complaint  shows  upon  its  face  that  the  Court 
has  no  equitable  jurisdiction  of  the  action  ;  that  the  power 
of  sale  in  the  mortgage  set  up  has  been  exercised,  the  mort- 
gage foreclosed  by  saie,  and  the  legal  title  is,  or  ought  to  be, 
in  plaintiff. 

2.  That  complaint  does  not  state  a  cause  of  action. 

The  Court  allowed  plaintilT  to  amend  complaint  by  alleg- 
iog  that  defendant  wrongfully  withholds  possession  of  the 
premises,  and  by  adding  a  prayer  to  recover  possession,  and 
denied  the  motion  to  dismiss. 

The  Court  being  of  opinion  that  the  allegation  in  the 
answer  of  defendant  MiNeely,  of  the  cotemporaneous  parol 
Jtgreement  by  Berry  not  to  sell  under  the  mortgage,  was  not 
a  sufficient  answer  to  the  proceeding  for  a  foreclosure  under 
the  mortgage,  adjudged  that  upon  complaint  and  answer,  the 
plaintiff  was  entitled  to  recover.  The  defendant  McNeely 
excepted.  The  plaintiff  thereupon  stated  that  lie  was  will- 
ing that  the  defendant  McNeely  might  elect  to  treat  the  sale 
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made  under  the  power  in  the  mortgage  as  valid  or  invalid. 
The  defendant  McNeely,  without  prejudice  to  his  legal  rights 
to  insist  upon  the  above  exceptions,  elected  to  consider  the 
sale  heretofore  made  under  the  power  in  the  mortgage  as  a 
nullity,  and  the  Court  signed  judgment  for  a  foreclosure, 
requiring  the  Linville  tract  to  be  first  sold,  and  if  that  should 
prove  insufficient  to  pay  the  debt,  then  for  a  sale  of  the  other 
two  tracts  embraced  in  the  mortgage. 

From  this  judgment  defendant  McNeely  appealed. 

Mr.  S,  I.  Ervin,  for  the  plaintiff. 

Mr.  L  T.  Avery  (filed  a  brief),  for  the  defendant 

Smith,  C.  J.  (after  stating  the  case.)  The  complaint  in  its 
statement  of  the  facts  attending  the  sale,  evidently  intended 
to  place  at  the  option  of  the  mortgagor  the  confirmation  or 
rejection  of  the  sale,  which  was  the  real  equitable  relation  in 
which  he  stood  towards  it.  He  had  the  right  to  hold  the 
plaintiff  to  his  purchase,  or  to  repudiate  what  had  been  done 
and  hold  the  plaintiff  still  to  his  position  as  mortgagee 
unchanged  by  what  had  transpired.  The  election  is  with  the 
mortgagor.  The  matter  is  fully  considered  in  Gibson  v.  Bar- 
bour^  decided  at  the  last  term  and  reported  in  100  N.  C,  192. 

The  objection,  however,  if  possessed  of  any  force,  is  removed 
by  the  mortgagor's  assent  to  the  plaintiff's  proposition  to 
treat  the  attempted  sale  as  a  nullity.  Thus  the  apparent 
purpose  of  the  allegations  in  this  respect  has  been  attained. 

The  second  objection,  that  the  complaint  fails  to  state  facts 
constituting  a  cause  of  action,  is  equally  untenable. 

Under  the  amendment  the  action  is  for  the  recovery  of 
possession  of  the  lands  and  a  judgment  for  foreclosure  and 
sale  of  the  lands,  under  the  direction  of  the  Court,  for  the 
satisfaction  of  the  secured  bond.  This  action  of  the  Courtis 
warranted  by  the  ruling  in  Robinson  v.  Willmighby,  67  N. 
€.,  84. 
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The  alleged  equil y  arising  out  of  the  promise  of  the  defend- 
ant Berry  to  protect  the  mortgagor  from  loss  or  detriment  in 
making  the  deed,  cannot  avail  to  obstruct  tlie  plaintiff  in 
the  pursuit  of  his  remedies  under  the  mortgage  deed,  even  if 
it  were  made  known  to  the  plaintiff.  He  was  no  party  to 
thepersOTia/iindertrtiioj'of  Berry  u|)on  which  thesaid  McNeely 
appears  to  have  relied,  which  is  aside  from  and  does  not  enter 
iDto  the  conveyance  or  abridge  the  plaintiff's  legal  rights. 
If  he  has  any  redress,  it  must  be  upon  the  personal  engage- 
ment of  Berry  himself.  Moreover,  if  the  verba!  indemnity 
against  damage  was  given,  most  obviously  it  could  not  have 
the  effect  of  becoming  an  element  in  the  transaction  with  the 
plaintiff,  and  to  allow  it  would  be  to  violate  the  uniform  and 
consistent  rulings  of  the  Court,  and  to  disregard  the  Statute 
of  Frauds.  Walters  v.  Wallera,  11  Ired.,  145 ;  Kessler  v.  Hall, 
U  N.  C,  60 ;  Bonham  v.  Oaig,  80  N.  C,  224 ;  Boone  v,  Hardie, 
87  N.  C,  72,  cited  by  counsel. 

Upon  the  facts  presented  in  the  pleading  and  in  the  answer 
of  the  defendant  McNeely,  the  plaintiff's  right  to  the  relief 
demanded  is  manifest,  and  no  defence  is  shown  thereto. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 
Affirmed, 
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SARAH  HOUSTON  v.  LAURA  SLEDGE  et  al. 

Specific   Performance  —  Contract — Statute  Frauds  ^Pleading — 

Joinder  of  Causes  of  Action— TendiV. 

1.  The  plaintiff  brought  an  action  for  the  specific  performance  of  a  con- 

tract to  convey  land;  the  defendant  answered,  setting  up  an  aban- 
ddnment  and  rescission  of  the  contract;  the  plaintiff  replied « 
admitting  the  rescission,  but  alleged  that  the  defendant  agreed  to 
reimburse  him  for  improvements  made  while  he  was  in  posseasioil. 
and  demanded  judgment  therefor:  Heldf  that  this  was  notsach 
a  departure  from  the  original  cause  of  action  as  to  warrant  the  dis- 
missal of  the  action,  and  as  the  two  demand  the  same  transaction 
they  might  be  determined  in  the  same  action. 

2.  That  the  contract  to  reimburse  the  expenditures  for  improvements. 

&c. ,  was  not  within  the  operation  of  the  Statute  of  Frauds. 

8.  In  an  action  for  specific  performance,  where  the  defendant  denies  the 
equity  of  the  plaintiff,  after  a  trial  upon  the  issues  joined,  a  tender 
of  deed  and  demand  for  payment  of  purchase  money  comes  too 
late. 

This  is  a  civil  action,  tried  before  Clarke  J.,  at  Fall  Term,. 
1888,  of  McDowell  Superior  Court. 

The  plaintiff  instituted  her  suit  against  the  defendants 
M.  L.  Sledge  and  Joshua  McCurry,  executor  and  executrix 
of  R.  Don.  Wilson  ;  the  first  named  being  also  his  devisee  of 
the  lot  which  the  testator  is  alleged  to  have  contracted  to 
convey  to  John  W.  Houston,  the  deceased  husband  of  the 
plaintiff,  who  claims  to  be  the  owner  of  all  his  estate— to 
enforce  the  specific  execution  of  the  contract  and  the  con- 
veyance of  the  lot  on  payment  of  the  purchase  money,  the 
said  vendee  having  died  before  any  of  the  notes  given  to 
the  testator  became  due. 

The  defendants  do  not  deny  that  such  a  contract  in  writ- 
ing was  made,  but,  in  defence,  set  up  the  total  insolvency 
and  inability  of  both  the  vendee  and  the  plaintiff  to  make 
the  required  payment,  in  consequence  of  which  the  plaintiff 
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abandooed  all  claim  to  the  lot,  and  united  in  a  jietilion  Tor 
its  sale  to  make  assets  to  meet  the  liabilities  of  the  deceased 
inleslate  vendee,  mid  the  said  Wilson  entered  into  posses- 
sion and  expended  a  large  sum  in  tlic  construction  uf  a 
bouse  and  putting  other  improvements  upon  the  lot,  mak- 
ing it  inequitable  now  to  assort  any  claim  under  the  eon- 
tract.  To  this  the  plaiiititf  replies,  admitting  rcseis^iun  of 
thecuiUraet  between  the  plainiilf  and  the  testator,  and  as 
the  consideration  of  sueh  rescinding,  alleges  that  the  leslalor 
agreed,  with  her,  lo  take  back  the  lot  at  the  contract  [irice 
and  pay  her  the  value  of  the  improvements  made  by  the 
vendee,  and  to  take,  use  and  account  for  all  the  material 
then  on  hand  or  eonlrncted  for  by  him,  an<i  that  having 
demanded  payment  there'ur  and  been  refused,  she  now 
deiaanils  payment  for  $'i5l),  due  under  said  agreement,  from 
the  defendants,  the  personal  representatives  of  the  vendor, 
the  said  R.  Don.  Wilson. 

No  counsel  for  the  plaintiff. 

ilr.  John  Devci-eux,  Jr.,  for  the  defendants. 

Smith,  C  J,  (afier  stating  the  case.)  The  action  thus 
assumes  a  new  form,  being  changed  from  one  deiiianding  a 
specific  performance  to  one  for  the  recovery  of  the  money 
agreed  to  be  paid  upon  its  resci.ssion  and  the  restoration  of 
the  lot,  which  is  a  tubslitute  for  the  surrendered  cl»im  first 
made  and  assorted. 

When  this  cause  was  before  «s  upon  a  former  appeal — -)S 
^',  C,  4!4 — from  the  ruling  sustaining  the  defendants' 
demurrer  to  the  replication  taken  to  the  answer,  this  lan- 
guage was  used  in  reference  to  the  alleged  departure  of  the 
rfi'liciition  from  the  case  made  in  the  complaint:  "  But  the 
[ilainliff  may  waive  the  delay  and  take  the  money  to  be  paiil 
in  reimbursement  of  the  expenditure  put  upon  the  premises, 
101—41 
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and  the  offer  to  do  this  is  the  substance  of  the  replicalion." 
And  again :  **  Nor  does  the  demand  for  the  money,  which 
may  be  considered  but  a  proposition  to  abide  by  that  agree- 
ment, essentially  change  the  nature  and  legal  effect  of  the 
pleading."  The  import  of  this  is  that,  while  an  unexecuted 
contract  forms  no  bar  to  an  action  for  specific  performance, 
for  which  it  was  intended  to  be  a  substitute  and  adjustment, 
the  j)laintiff  may,  at  her  election,  proceed  upon  it,  just  as, 
when  the  Statute  of  Frauds  is  interposed,  the  plaintiff  may 
have  an  account  of  moneys  paid  and  improvements  put  on 
the  hind  when  the  promise  relied  on  was  not  in  writing, and 
the  defendant  acquiesced  in  the  outlays,  and  thereby 
induced  the  belief  that  he  would,  in  good  faith,  abide  by 
his  contract.  And  so  has  this  suit  been  conducted  in  the 
<'Ourt  below  since  the  decision. 

Now  such  a  change  is  not  such  a  departure  from  The  Code 
system  of  i)leading  as  necessarily  to  defeat  the  action  and 
send  the  plaintiff  out  of  Court  to  pursue  her  remedy  upon 
the  rescinding  agreement,  for  the  vital  and  essential  subject 
matter  remains,  and  such  an  amendment  accords  with  the 
new  practice,  which,  ignoring  the  new  forms,  aims  to  adjust 
and  settle  controversies  about  the  snme  matter  in  a  single 
action  when  the  other  party  is  not  misled  to  his  injury  and 
damage. 

The  plaintiff  being  thus  called  to  answer  the  new  cause 
of  action,  though  set  out  in  the  replication,  treated  as  virtu- 
ally an  amendment  of  the  complaint  (and  such  association 
of  the  [jleadings  in  order  to  get  at  the  true  cause  of  action 
is  recognized  in  Hughes  v.  WhitakeVf  84  N.  C,  <>40>,  the 
defendants  were  entitled  to  answer  the  demand,  and  were 
offered  by  the  Court  an  opportunity  to  plead  the  Statute  of 
Limitations,  which  they  refused  to  avail  thems'elves  of,  their 
counsel  remarking  that  he  knew  no  rule  of  pleading  that 
.admitted  such  a  plea  to  a  replication,  ignoring  its  relation  to 
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the  complaint,  as  in  substance  an  enlargement  of  its  scope 
and  operation . 

Thus  cousidered,  the  complaint,  aided  by  the  subsequent 
pleadings,  presents  the  claim  of  tlie  plaiiitilf  in  a  two-fold 
aspect :  (Ij  A  demand  for  title  to  be  made  by  the  devisee 
of  the  lot,  and  alternatively  for  (2)  a  judgment  of  the  Court 
for  expenses  incurred  agreed  in  lieu  thereof  to  be  paid  by  the 
testator  against  his  representatives. 

The  first  claim  is  abandoned  and  the  suit  proceeds  upon 
the  second.  Now,  both  grow  out  of  one  transaction,  and 
there  is  not  seen  any  reason  why  the  controversy  may  not, 
when  presented  in  proper  form,  be  adjusted  and  settled  in  a 
single  action. 

Nearly  if  not  quite  all  the  errors  assigned  on  the  appeal 
grow  out  of  the  assumption  of  the  incongruity  in  the  plead- 
ings, while  under  the  present  praclice  the  action  must  be 
ascertained  by  an  inspection  of  them  all.  Boye.ll  v.  Vaughan, 
79  N.  C,  528  (overruled,  but  not  on  this  point,  on  the  rehear- 
iug,  85  N.  C,  363) ;  Perry  v.  Adams,  (IS  N.  C.  167. 

1.  What  has  been  said  is  an  answer  to  the  exception  to 
the  ruling  in  respect  to  the  issues  proposed  by  the  defeiid- 
anls  to  be  submitted  to  the  jury  and  refused,  nnd  isalike 
applicable  to  all  the  exceptions  founded  upon  the  supposed 
incompatibility  of  the  plaintiff's  pleadings. 

2.  The  defendants  introduced  in  evidence  the  petition  of 
the  administrators  of  J.  W.  Houston  and  the  proceedings 
under  it  for  the  sale  and  conversion  of  his  interests  in  the 
lot  arising  out  of  his  contract,  and,  we  understand,  rely  on 
them  as  an  estoppel  to  a  claim  of  that  interest. 

The  answer  describes  the  suit  as  one  instituted  by  the  tes- 
tator Wilson  against  the  plaintiff'  and  others  for  the  sale  of 
the  equitable  interests  acquired  by  the  deceased  vendee  in 
the  lot  and  its  sale  thereunder  for  the  iiiconsiderale  sum  of 
five  dollars.  But  in  whatsoever  form  the  action  was  brought 
it  Via  intended  to  divest  the  said  equitable  estate,  and  while 
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not  relied  on,  so  far  as  we  can  see,  as  a  defence,  does  not  inter- 
fere with  tlie  assertion  of  the  plaintiff's  claim  to  compensa- 
tion for  improvements  by  virtue  of  the  testators  alleged 
undertaking  to  pay  for  them. 

3.  The  defendants  also  insist  that  the  agreement  whereby 
the  vendor  recognized  his  equitable  obligation  to  reimburse 
the  expenditures  falls  under  the  Statute  of  Frauds,  and  not 
being  in  writing,  cannot  be  enforced. 

We  are  unable  to  appreciate  the  force  of  this  objection. 
When  in  a  verbal  contract  for  the  sale  of  lands  the  vendor 
repudiates  it  and  refuses  to  comply  with  its  terms,  for  this 
reason  he  is  required  to  return  the  purchase  money  received 
and  account  for  improvements  which  he  permits  to  be  put 
upon  the  land,  with  full  knowledge  that  the  vendee  does  this 
in  expectation  that  its  terms  are  to  be  compHed  with 
by  the  vendor,  and  in  full  faith  in  his  integrity ;  and  this 
because  the  repudiation  of  the  contract,  optional  with  him, 
and  the  actjuisition  of  the  fruits  of  the  vendee's  labor 
and  expenditures,  would,  if  tolerated,  be  a  fraud,  and  thus 
the  statute,  instead  of  preventing,  would  become  a  cover  for 
fraud.  The  recognition  of  the  equitable  obligation  growing 
out  of  the  transaction  cannot  impair  its  force  and  effect. 

The  contract  involves  no  interest  in  land,  but  simp'j 
assumes  to  pay  a  sum  of  money,  because  no  title  or  right  to 
land  passes  from  the  one  to  the  other  parties.  The  statute 
has  no  application.  McOracken  v.  McOracke)},  88  N.  C,  272, 
and  cases  cited  in  the  opinion  and  dissenting  opinion  in  the 
case. 

4.  The  defendant,  M.  L.  Sledge,  devisee,  after  verdict, 
through  her  counsel,  now  tendered  a  deed  for  the  lot  upon 
payment  of  $1,200,  admitted  to  have  been  expended  upon 
the  lot  by  the  vendor,  and  the  purchase  money,  with  interest 
thereon  until  the  surrender  of  possession  to  the  vendorin  Jan- 
uary, 1878,  consenting  to  a  deduction  therefrom  of  the  inter- 
est on  the  sum,  $(510,  claimed  to  have  been  spent  on  theprem- 
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;d  was  exhibited,  and  the  plaintiff 
lOok  showing  the  title  not  now  to 
I  have  passed  to  one  Maloney. 

oH'er  came  too  late  after  verdict, 
itiiig  to  accept  the  deed  the  tender 

r  in  the  ruling  of  the  Court  and 

the  record  we  find  no  error,  and 
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made  in  pursuance  of  an  order  of  the 
evidence  jxTMc,  Ihey  mav  be  used  by  a 

1  to  explain  and  elucidate  hiateBtimony. 
Ilia  title  fram  a  grant  issued  in  1815, 
ne  issued  in  1817,  and  one  of  the  deeds 
itilTs'  title,  dated  In  |H70.  called  for  the 
by  the  defendant ;  Held,  that  in  the 
of  adverse  poatession  on  part  of  (he 
;  conHicting  evidence  as  to  tlie  location 
or  in  the  Court  to  refuse  to  instruct  the 
lim  waa  confined  to  the  lines  of  defend- 
tion  that,  as  he  claimed  under  the  grant 
rt'ere  ihe  ones  to  determine  the  contro- 


possession  of  land,  tried  before 
'enn,  1SS8,  of  BcftKB  Huperior 
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"  To  show  the  location  of  the  land  in  dispute  the  plaintiffs 
introduced  as  a  witness  D.  F.  Denton,  who  testified  that  he 
was  County  Surveyor  of  Burke ;  that  he  surveyed  the  calls 
of  the  grant  under  which  plaintiffs  claim  in  the  fall  of  1881. 
Witness  was  then  handed  a  map  of  the  survey  made  by  him 
in  1881.  Defendant's  counsel  objected  to  the  use  of  the  map 
by  witness  in  giving  his  testimony  to  the  jury,  upon  the 
ground  that  the  survey  was  made  in  1881,  not  in  pursuance  of 
an  V  order  made  in  this  action,  and  that  there  had  been  orders 
of  survey  made.  There  was  no  map  of  any  survey  *  *  *  * 
shown,  nor  was  it  suggested  that  there  was  any  map  in  exist- 
ence, or  that  any  such  survey  had  ever  been  made. 

The  Court  overruled  defendant's  objection  to  the  use  by 
the  witness  of  the  map,  *  *  *  *  stating  at  the  time  that  the 
map  itself  was  not  evidence,  but  that  the  witness  might  use 
it  to  explain  his  testimony  to  the  jury.     Defendant  excepted. 

The  plaintiff  introduced  in  evidence  a  deed  from  E.  J. 
Erwin,  Clerk  and  Master,  &c.,  to  the  plaintiffs  in  this  action, 
dated  November  7th,  1870,  and  this  deed  was  relied  on  by 
the  plaintiffs  to  show  title  in  themselves,  through  a  regular 
chain,  from  the  State. 

S.  E.  Conley,  a  witness  on  behalf  of  the  plaintiffs,  testified, 
without  objection,  that  he  knew  the  lines  of  this  deed,  and 
that  they  embraced  the  land  in  dispute. 

After  the  evidence  on  both  sides  was  all  in,  and  the  argu- 
ment of  one  of  the  defendant's  counsel  had  been  made,  the 
Court  was  asked  to  instruct  the  jury  on  behalf  of  defendant 
as  follows : 

'  That  as  the  deed  to  the  plaintiffs  of  date  1870,  and  under 
which  they  claim,  calls  for  Isaac  T.  Avery's  line,  and  adopt- 
ing said  line,  running  with  said  line,  the  plaintiffs'  boundary 
must  be  settled  by  first  ascertaining  the  boundary  of  said 
Avery's  tract,  and  that  would  locate  the  plaintiffs'  boundary, 
and  that  if  the  jury  find  that  said  Avery's  line  covers  all  the 


SEPTEMBER  TERM,  1888. 


:  Whirenhamt. 


land  of  which  defendant  was  in  possession  at  the  commence- 
ment of  this  action,  plaintiffs  cannot  recover.' 

The  grant  from  the  State  under  which  the  plaintiffs  claim, 
was  to  cue  Abraham  Corpening,  and  was  issued  December 
5th,  1815,  upon  an  entry  dated  January  Ist,  1814.  The 
plaintiffs'  witness,  S,  E.  Conley,  testified  that  he  knew  the 
land — knew  its  corners i  that  he  was  present  at  the  survey 
made  in  1881,  and  pointed  out  every  corner;  and  the  wit- 
ness Denton  testified  that  the  defendant  was  in  possession 
inside  of  the  boundary  of  this  grant.  Conley,  on  cross- 
eiamiaation.  said  he  knew  the  lines  of  the  I.  T.  Avery  lands. 

The  grant  relied  upon  by  the  defendant  was  issued  by  the 
Slate  to  Waightslill  Avery  in  November,  1817,  upon  an  entry 
made  on  the  4th  day  of  January,  1814. 

The  Court  declined  to  give  the  special  instructions  asked 
For,  and  defendant  excepted.  No  other  exceptions  were  taken 
by  the  defendant.  Aa  there  were  no  exceptions  to  the  charge 
lo  the  jury,  it  is  not  set  out  in  the  case." 

Verdict  for  plaintiffs.  Judgment,  and  appeal  by  defendant. 

Mr.  Jno.  Gray  Btpium,  for  the  plaintiffs. 

Mr.  J.  T.  Avery  (filed  a  briel),  for  tfie  defendant. 

Davis,  J.  (after  stating  the  case.)  All  the  evidence  is  sent 
Qpwitb  the  record.  This  is  useless,  for  the  findings  of  fact 
upon  the  issues  submitted  to  the  jury  are  final,  and  we  can- 
not review  or  revise  these  findings;  nor  can  we  review  tlie 
evidence  or  pass  upon  the  correctness  of  the  verdict  of  the 
jury.  Only  so  much  of  the  evidence  as  is  necessary  to  a 
clear  understanding  of  the  exceptions  taken,  and  of  the 
questions  of  law  involved,  should  be  sent  up  with  the  record. 

Only  two  exceptions  are  presented : 

tirst:  To  the  use  of  the  map  or  survey  by  the  witness 
DenlOD.  As  we  understand  the  ruling  of  his  Honor,  the 
niap  or  survey  was  not  admitted  as  evidence,  and  it  was 
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ina^Imissible  as  such.  Jones  v.  Huggias,  1  Dev.,  223;  Danqf 
V.  Sugg^  2  D.  &  B.,  515.  But  it  was  clearly  competent  for  the 
purpose  of  enabling  the  witness  to  explain  his  testimony 
and  enabling  tlie  jury  to  understand  it.  Diagrams,  plats 
and  the  like  are  of  frecjuent  use  for  this  purp03e  in  the  trial 
of  causes,  and  for  such  purpose  the  use  of  the  map  in  ques- 
tion was  admissible.     State  v.  Whiieacre,  98  N.  C,  753. 

The  second  exception  was  to  the  refusal  of  his  Honor  to 
charge  as  requested,  and  it  is  insisted  by  counsel  for  defend- 
ant that,  as  the  deed  under  which,  the  plaintiffs  claim  calls 
for  the  Isaac  T.  Avery  line  as  one  of  the  boundaries,  and 
one  of  the  witnesses  testified,  as  appears  in  evidence,  that 
"  this  boundary  (meaning  Avery's)  covers  the  land  where 
defendant  lives,"  the  case  of  Canslcr  v.  File,  5  Jones,  424, 
is  conclusive. 

This  might  be  so  if  there  were  no  conflicting  evidence, 
but  as  there  was  conflicting  evidence  it  was  the  sole  province 
of  the  jury,  under  the  instructions  of  his  Honor  as  to  the 
law  a|)plicable,  to  ascertain  where  the  boundary  lines  of  the 
land  in  controversy  wore. 

When  there  is  a  call  for  the  lines  of  a  prior  deed  or  grant, 
which  are  known  and  established,  these  lines  will  ordinarily 
control,  but  if  not  known  and  established  they  must  be 
ascertained  and  governed  by  the  calls  in  the  grant  or  deed, 
under  and  through  which  the  person  holding  the  prior  deed 
derives  his  title.  Carson  v.  Burnett,  1  D.  &  B.,  546;  Bloxn}i 
v.  Benlmry,  2  Hay.  542 ;  Fruit  v.  Broiver,  2  Hawks,  337. 

The  boundaries  called  for  in  the  oldest  grant,  where  the 
title  has  not  been  affected  by  adverse  possession  or  by 
adverse  possession  under  color  of  title,  must  control. 

In  the  case  before  us  the  plaintiffs  claim  title  under  the 
grant  of  December  5th,  1815,  upon  an  entry  made  January 
1st,  1814,  and  the  deed  of  1870  was  a  link  in  their  chain  of 
title.  The  defendants  claim  through  the  grant  of  Novem- 
ber, 1817,  upon  an  entry  made  January  4th,  1814.     In  the 
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absence  of  such  adverse  possession  or  possession  under  coloi 
of  title,  the  true  lines  would  be  those  of  the  grant  of  1815, 
and  as  the  evidence  was  conllicting  it  was  properly  left  to 
the  jury  to  say  where  the  true  boundary  lines  were,  and 
tliere  was  no  error  in  refusing  the  instructions  asked.  "  II 
is  not  the  duty  of  the  Judge  to  charge  upon  any  single 
selected  fact,  but  to  charge  the  law  on  the  case  with  refer- 
ence to  all  the  facts  as  the  jury  may  find  them."  Wilson  v. 
WhiU.  80  N.  C,  280.  There  was  no  exception  to  the  charge 
of  his  Honor,  as  given,  and  it  is  to  be  assumed  that  be  did 
this. 
There  is  no  error.  Affirmed. 


J.  C.  LOUDERMILK  et  al.  v.  A.  J.  CORPENING. 

Execution  Sate —  When    Void — Sales. 


A  Bale  ot  real  estate  under  execution  made  on  a  daji  other  than  one  pre- 
8crit>ed  b;  the  statute  ia  absolute!;  void. 

Tins  is  a  civii,  actiun,  which  was  tried  before  Merrimon, 
J-,  at  Spring  Term,  1H8S,  of  BL'iiKK  Superior  Court, 

This  is  an  action  to  recover  the  land  specified  in  the  com- 
plaint. On  the  trial  the  plaintiffs  put  in  evidence  and  relied 
upon  a  paper  writing  purporting  to  be  a  Sheriff's  deed 
founded  upon  a  sale  of  the  land  in  question  under  execu- 
tions in  his  hands  made  on  the  Kith  day  of  April,  1870.  The 
Court  intimated , the  opinion  that  upon  the  evidence  the 
plaintiffs  could  not  recover,  whereupon  they  suffered  ajudg- 
tuent  of  non-suit,  and  having  excepted,  appealed  to  this 
Court. 
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Mr.  J.  T.  Perkins  (filed  a  brief),  for  the  plaintiffs. 
Mr.  S.  J,  Ervin,  for  the  defendant. 

Merrimon,  J.  (after  stating  the  case.)  Treating  the  Sher- 
iff's deed  relied  upon  by  tlie  plaintiffs  as  evidence  of  title  in 
them  to  the  land  in  controversy  as  sufficient  in  form,  we  are 
of  opinion  that  it  was  inoperative  and  void  upon  the  ground^ 
that  the  sale  of  the  Sheriff  upon  which  it  was  founded  was 
not  a  lawful  one,  it  having  been  made  on  a  day  other  than 
a  day  prescribed  by  the  statute  prevailing  at  the  time  it  was 
made  on  which  the  sale  of  real  estate  under  execution  might 
be  made.  The  statute  applicable  then  in  force  (Acts  1868-'69, 
ch.  237,  §8)  prescribes  that "  the  sale  (of  all  real  property 
sold  under  execution)  shall  be  during  the  first  three  days  of 
the  term  of  the  Superior  Court  of  the  county,  or  on  the  first 
Monday  in  a  month  (or  on  the  first  Saturday  in  a  month}^ 
or  Oil  the  Monday  and  Tuesday  next  succeeding  such  Satur- 
day." But  the  sale  in  question  was  made,  not  on  any  of  the 
days  so  designated,  but  on  Saturday^  the  l&ih  day  of  April, 
1870.  This  could  not  have  been  on  any  of  "  the  first  three 
days  of  the  term  of  the  Superior  Court  of  the  county  "  of 
Burke  (the  county  in  which  the  sale  was  made),  because  that 
Court  then  came  "  on  the  tenth  Monday  after  the  third  Mon- 
day in  March  and  August."  (Acts  1868-'69,  ch.  47,  §4). 
Obviously,  from  the  course  of  time,  it  was  not  made  on  the 
first  Saturday  in  the  month,  nor  on  the  Monday  and  Tuesday 
next  thereafter,  nor  on  the  first  Monday  of  •  the  mouth. 
So  that  the  sale  was  not  made  on  a  sale  day  prescribed  by 
law  on  which  real  estate  might  be  sold  under  execution. 

It  is  settled  that  a  sale  of  real  estate  made  on  any  day 
other  than  as  prescribed  by  the  statute  in  a  case  like  this  is 
absolutely  void.  State  v.  RiveSy  5  I  red.,  297 ;  Mayers  v.  CarUr^ 
87  N.  C,  146  ;   Wortham  v.  Basht,  99  N.  C,  70. 

Judgment  affirmed. 


J 
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JOHN  A.  LACKEY,  Comm'r.  v.  JOHN  A.  PEARSON. 

Appeal— Cnderlakinff — Judicial    Sate — Remedy    against    Par- 
chaser. 

1.  An  error  in  the  recital  in  &□  undertaking  on  appeal,  of  the  rendition 

of  the  judgment  Troni  which  the  appeal  is  taken,  will  not  author- 
ize a  disniJBsa]  of  the  appeal ;  and  such  error  ma  j  be  remedied 
under  the  provisioaa  of  the  Act  of  1887,  ch.  131. 

2.  An  independent  action  upon  an  obligation  to  secure  the  payment  of 

monejr  given  upon  a  purchase  under  a  judicial  sale  will  not  be 
entertained  if  the  objection  be  made  in  apt  time,  the  proper  course 
being  to  enforce  the  contract  b;  a  motion  in  the  cause  in  which 
the  Hale  was  decreed  ;  but  if  the  objection  ia  not  made  at  the  proper 
time,  the  Court  uiaj  proceed  with  the  action. 

S.  Such  objection  will  not  be  entertained  when  made  for  the  first  time' 
in  the  Supreme  Court.  (The  ruling  in  Council  v.  Reeves,  63  N.  C, 
M,  on  this  point,  disapproved.) 

i  Where  a  Commissioner  appointed  to  conduct  a  judicial  sale  was 
directed  to  sell  for  caeh,  and  did  so,  except  that  one  of  the  pur- 
chasers  did  not  immediately  pay  his  bid :  Held,  that  the  Commis- 
sioner might  maintain  an  independent  action  in  his  own  name  to* 
recover  the  amount  of  the  bid. 

This  action  was  begun  on  February  2(ith,  1887,  and  prose- 
cuted to  judgment  before  a  Justice  of  the  Peace  of  Blkke 
Connty,  and  removed  by  defendant's  api)eal  to  the  Superior- 
Coart  of  the  county,  and  was  tried  before  Merrimon,  J.,  a.nd 
ajury,  at  March  Term,  1888. 

The  complaint  states  that  the  plaintiff,  as  Commissioner,, 
had  been  ordered  at  Fall  Term,  18SG,  of  said  Court,  to  make 
sale  of  a  house  and  lot  and  cenain  drugs  for  cash,  and  that 
he  did  make  such  sale  on  January  8d,  1887,  at  which  the 
defendant  bought  of  the  personalty  to  the  amount  of  seventy- 
four  dollars,  and  received  possession  without  paying  his  bid 
at  the  time,  but  of  which  he  has  since  paid  all  but  the  sunr 
of  twenty  dollars,  to  recover  which  the  suit  has  been  brought. 
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not  relied  on,  so  far  as  we  can  see,  as  a  defence,  does  n 
fere  with  the  assertion  of  the  plaintilf's  claim  to  co 
tion  for  improvements  by  virtue  of  the  testator's 
undertaking  to  pay  for  them. 

3.  The  defendants  also  insist  that  the  agreement  ■ 
the  vendor  recognised  his  equitaiilo  ubligatioii  to  re 
the  expenditures  falls  under  the  Statute  of  Frauds, 
being  in  writing,  cannot  be  enforced. 

We  are  unable  to  appreciate  the  force  of  thi.s  ol 
When  in  a  verbal  contract  for  the  sale  of  lands  tin 
repudiates  it  and  refuses  to  comply  with  il.s  terms, 
reason  he  is  ref|uired  to  return  the  purchase  money  : 
and  account  for  improvements  which  he  permits  t' 
upon  the  land,  with  full  knowledge  that  the  vendee  < 
in  expectation  that  its  terms  are  to  be  compli< 
by  the  vendor,  and  ill  full  faith  in  his  integrity  ;i 
because  the  repudiation  of  the  contract, optional  w 
and  the  acciuisition  of  the  fruits  of  the  vendee 
and  expenditures,  would,  if  tolerated,  be  a  fraud,  a 
the  statute,  instead  of  preventing,  would  become  a  c 
fraud.  The  recognition  of  the  equitable  obligation  \ 
out  of  the  Iransaction   cannot  impair  its  force  am 

The  contract  involves  no  interest  iu  land,  but 
assumes  to  pay  a  sum  of  money,  because  no  title  or 
land  passes  from  the  one  to  the  other  parties.  Tin 
has  no  application.  McCrarhen  v.  McCracken,  88  N. 
and  cases  cited  in  the  opinion  and  dissenting  opinio 
case. 

4.  The  defendant,  M.  L,  Sledge,  devisee,  after 
through  her  counsel,  now  tendered  a  deed  for  the  1 
payment  of  $1,200,  admilted  to  have  been  expend 
the  lot  by  the  vendor,  and  the  purchase  money,  with 
thereon  until  the  surrender  of  possession  to  the  vendo 
uary,  1S7S,  consenting  to  a  deduction  therefrom  of  tl 
est  on  the  sum,  $01(1,  claimed  to  have  been  spent  on  tt 
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ises  by  the  vendee.  No  deed  was  exhibited,  and  the  plaintiff 
JDlroduced  the  Register's  hook  showing  the  title  not  now  to 
be  ill  said  defendant,  but  to  have  passed  to  one  Maloney. 

The  Court  ruled  that  the  oiler  came  too  late  after  verdict, 
and  the  plaiotitf  not  consenting  to  accept  the  deed  the  tender 
was  ineffectual.  We  concur  in  the  ruling  of  the  Court  and 
overrule  ihe  exception. 

From  a  careful  review  of  the  record  we  find  no  error,  and 
inu«t  affirm  the  judgment. 

Affirmed. 


ALEXANDER  DOBSON  M  al.  v.  ALBURTO  WHISENHANT. 
Evidence — Maps  and  Siinvyn-— Boundary — Judge's  Charge. 

1.  While  niape  of  a  survey  not  made  in  pursuance  of  an  order  of  the 
Court  aru  inadaiisaible  as  evidi^nce  per  «e,  they  may  be  used  by  a 
nitnesH  under  examination  to  explain  and  elucidate  hie  testimony. 

i.  Where  the  plaintilT  deduced  liis  title  from  a  grant  issued  in  1H16, 
and  the  defendant  from  one  isHUed  in  1617.  and  one  of  the  deeds 
forraing  the  ehain  of  plaintifTa'  title,  dated  in  1870,  called  for  the 
lines  of  the  land  claimed  by  the  defendant:  Helil.  that  in  the 
absence  of  any  evidence  of  adverse  possession  oq  part  of  the 
defendant,  and  there  being  conflicting  evidence  a.s  to  the  location 
of  the  lines,  it  was  not  error  in  the  Court  to  refuse  to  instruct  the 
jury  that  the  plaintiff's  claim  nas  conlined  to  the  lines  of  defend- 
ant's lands ;  butan  instruction  that,  as  he  claimed  under  the  grant 
of  1815,  the  lines  theri.'of  were  the  ones  to  determine  the  contro- 
versy, was  proper. 

Civil  action,  to  recover  possession  of  land,  tried  before 
i^nrinjon,  ./.,  at  Spring  Term,  1SS8,  of  B(;({Kr:  yuperior 
Court. 

The  case  on  appeal  is  as  follows : 
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Now,  it  is  plain  tlint  while  the  security  given  for  a  defer- 
red piiymetit  in  a  bond  executed  to  secure  it,  and  which  19 
under  tlie  toutrol  of  the  Court  thai  orders  the  sale,  may  be 
thus  summarily  enforced,  lliere  is  seen  no  intrinsic  reason 
wliv  u  new  suit  upon  the  bond,  in  the  name  of  tlie  -State,  may 
not  be  prosecuted  instead. 

It  is  expressly  provided  in  section  /il  of  The  Code,  transfer- 
red fiom  the  Revised  Code,  that  "  bonds  and  other  obliga- 
gations  taken  in  the  course  of  any  proceeding  at  law  under 
the  direction  of  th-;  Court  and  payable  to  any  Clerk,  Commis- 
sioner, or  officijil  of  the  Court  for  the  benefit  of  the  sureties 
in  the  cause,  or  others  hjiving  an  interest  in  such  obligation, 
may  be  put  in  3uU  in  the  name  of  the  State." 

TheditiJculty  lies  not  so  much  in  the  action  as  in  the  party 
wlio  brings  it,  and  this  objection  can  hardly  follow,  unob- 
3er>"ed,  an  action  in  its  course  from  its  inception  to  the  appel- 
late CWrt,  and  there  be  allowed  to  work  out  il.'<  defeat.  The 
case  oi  Council  V.  Itteres  has  not  since  been  followed  to  the 
txtent  of  allowing  an  action  to  be  defeated  after  reaching 
the  Supreme  Court  on  such  ground. 

In  Winfietd  v.  B'lrlon,  70  N.  C.,  .'}SS,  Roi.man,  J  ,  thus 
declares  the  law  :  "  It  may  be  observed  here  that,  under  the 
decision  in  Lord  v.  Baird,  mile,  5,  the  present  claim  should 
regularly  have  been  made  by  motion  in  the  suit  for  j>artition 
among  the  Daniel  children.  Thin  im(/ularihi,  however,  is 
one  that  may  he  waived,  and  il  has  he  ii.  We  pa?s  it,  therefore, 
without  further  notice." 

This  is  re  affirmed  by  Rriris,  J.,  in  Hawkins  \'.  Hughes, 
■■^T  N.  C,  115.  The  present  case  i^^  marked  by  es.sential  and 
distinctive  differences  peculiar  to  itself. 

The  sale  of  drugs  was  directed  to  be  for  cash  and  no 
indulgence  given  to  the  purcliaser,  nor  was  any  security 
autlioriBed  to  be  taken  lor  any  part  of  the  purchase  money. 
There  was  no  security  taken  and  delivered  into  the  posses- 
sion of  the  Court.     For  aught  that   appears  the  money  was 
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for  and  paid  into  Coiiit,  and  if  not  it  coul 
died.  The  delivering  of  the  goods  was  ■ 
indcr  which  the  Commissioner  was  acting, 
on  made  of  thi.s  deparlure  from  the  di 
seems  to  have  bpon  an  unwarranted  act 
mer,  and  hence  a  p  rsonal  matter  between  hi 
ant,  in  which  the  former  must  seek  direct 
s  latter,  and  in  which  the  Court,  while  it 
•ced  payment  against  the  purchaser,  if  the 
«D  pai<l  into  the  ofHce  by  the  plaintiff,  for  < 
act  of  disobedience  to  the  mandate  of  the 
tion  and  judgment  if  the  sale  had  been  sam 
lied,  did  not  choose  thus  to  proceed. 
J  thusessentially,  wedo  not  feelat  liberty  to 
in  the  case  cited  to  the  fnct  before  ua. 
Igment  must  therefore  be  affirmed,  and  : 
Aliir 


>WELL  et  al.  v.  THE  WESTERN  NOHTH  CAF 
INSANE  ASYLUM. 

Appeal — Roadi — Tnal — Jurisdiction. 

1 1if>a  from  the  order  of  tlie  Board  of  Countj  Commi 

ng  the  establialiment  of  a  road,  before  the  order  ) 

■ed. 

1  appeal  the  SiiiHTior  Court  hears  tlie  matter  df  m 

rties  are  entitled  to  liave  the  iHsues  of  fact  joine 

ding  paEWcii  ujion  hy  the  jury. 

I  fiMMARY  PRO(Ki:i>iX(j,  to  establish  a  road, 
tion  to  dismiss  defendant's  appeal  from  th( 
ird  of  Commissioners,  before  Clark,  J.,  at  j 
i,  of  BriiKK  Superior  Court. 
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The  |>liiinti(r=i  Hldl  tlieir  petitiin  before  tlie  Cimnly  Ccmi- 
missiyners  of  the  cwiiiity  of  Hiirkc,  suggesting  ami  alleging 
the  iioi,-essit_v  for  n  jiublic  romi  in  that  county  as  therein 
speeifioil,  and  praying  that  tlietViinniissioners  tmlcr  the  lay- 
ing out  of  such  road,  as  allowoi!  I)y  the  slutule  {'/'/»-  Code, 
5  -JOSS.) 

The  defendant  corporation  appenreil  and  filoil  objcL-tions 
to  the  pelilton  in  writing. 

Afterwards  the  Countj'  Commissioners  lieard  the  matter 
of  the  petition  and  the  objections  thereto,  and  upon  consid- 
eration thereof,  made  an  order  directing  that  the  road  prayed 
for  be  established,  and  that  the  Sheriff'  summon  n  jury  to 
lay  out  the  same,  Ac, 

From  that  order  the  defendant  appealed  to  the  Superior 
Court  of  the  county  named.  In  that  Court  tlie  plaintiffs 
moved  to  dismiss  the  appeal,  which  motion  was  allowed 
"  upon  the  ground  that  said  appeal  was  prematurely  taken 
before  a  tinal  order  was  made."  The  defendant  having 
assigned  error,  appealed  to  this  Court. 

Mt.  I.  T.  Avery,  for  the  plaintiffs. 
Mr.  -S'.  J.  Enin,  for  the  defendant. 

MtiKBiMDN,  J.  (after  stating  the  case.)  This  is  not  a  civil 
action  nor  a  special  proceeding,  but  is  a  summary  proceed- 
ing prescribed  by  the  statute  ( The  C'oilc,  •;  ■2U;>8)  to  be  observed 
in  the  establishment  and  discontinuance  of  public  roads  and 
ferries.  It  was  begun  before  the  County  Commissioners,  who 
are  invested  with  power  and  authority  to  hear  applications 
for  such  purposes,  "and  if  sufficient  reason  be  shown  the 
board  (of  County  Commissioners]  shall  appoint  and  settle  or 
discontinue  the  said  ferry  or  order  the  laying  out  or  discon- 
tinuance or  alter  the  said  road  as  the  case  may  be." 

The  statute  ( Tlie  Codi;  S  2030)  expressly  allows  an  appeal 
to  the  Superior  Court  from  the  decision  and  order  of  the 
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County  Commissioners  in  such  matters.  It  provides  that 
*'inall  applications  provided  for  in  the  preceding  section 
(that  first  above  cited)  the  Board  of  County  Commissioners 
may  direct  how  and  by  whom  the  costs  shall  be  paid,  and 
any  person  may  appeal  to  the  Superior  Court  at  term  time; 
and  if  any  person  shall  appeal  from  the  board  on  such  peti- 
tion he  shall  give  bond  to  the  opposing  party  as  provided 
in  other  cases  of  appeal,  and  the  Superior  Court  ai  term 
shall  hear  the  whole  matter  aneiv;  and  where  any  proceeding 
is  instituted  to  lay  out,  establish,  alter  or  discontinue  public 
roads,  or  to  appoint  and  settle  ferries,  and  the  said  proceed- 
ing is  carried  to  the  Superior  Court  in  term  time  by  an 
appeal  or  otherwise,  the  parties  to  said  proceeding  shall  be 
entitled  to  have  every  issue  of  fact  joined  in  said  proceeding 
tried  in  the  Superior  Court  in  term  time  by  jury,  and  from 
the  judgment  of  the  Superior  Court  either  party  may  appeal 
to  the  Supreme  Court,  as  is  provided  in  other  cases  of  appeals 
in  this  Code."  Thus  plainly  a  litigation  is  contemplated 
and  appeals  are  allowed  in  such  matters,  but  the  plaintiffs 
contend  that  an  appeal  did  not  lie  in  this  case  until  the  jury 
had  laid  out  the  road  as  directed  and  made  their  report,  and 
the  Court  had  taken  final  action  upon  the  same  and  the 
whole  matter,  and  the  Court  below  was  of  that  opinion. 

We  do  not  concur  in  that  opinion.  The  order  appealed 
from  was  not  interlocutory  in  its  nature,  but  final.  It  settled 
and  determined  the  principal  matter  in  controversy — the 
^juestion  whether  or  not  the  proposed  road  should  be  estab- 
lished. So  much  of  the  order  as  directed  that  a  jury  be 
summoned  to  lay  it  out  as  prescribed  by  the  statute  was  in 
execution  of  the  principal  final  order,  and  like  further  orders 
that  may  yet  be  made  in  the  course  of  the  proceeding  will 
be  only  for  the  like  purpose.  Why  complete  the  matters 
and  things  to  be  done  merely  incident  to  and  in  execution 
of  the  principal  order  before  the  appeal  should  lie  ?  It  may 
i)e  that  that  order  will  be  reversed  on  appeal   and  go  for 
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nolhiog,  and  hence  it  would  become  wholly  unnecessary  to 
incur  the  trouble  and  expense  of  carrying  it  into  effect,  and 
indeed  it  might  be  important  to  the  party  opposing  it  that 
it  should  not  be  executed  to  any  extent.  Obviously,  the  lay- 
ing out  of  the  road  might  give  him  annoyance  and  trouble 
in  a  variety  of  ways. 

Moreover,  the  statutory  provision  allowing  the  appeal 
from  the  order  of  the  County  Commissioners  establisliing  or 
refusing  to  establish  or  liiscon tinning  or  refusing  to  discon- 
tinue a  road  or  ferry  already  established,  contemplates  that 
an  appeal  shall  lie  at  unce  from  such  order.  The  province 
of  the  Superior  Court  upon  such  appeal  is  not  simply  to  cor- 
rect errors  of  law  of  the  County  Commissioners.  In  such 
case  the  whole  matter  of  the  application  is  heard  de  novo, 
and  the  parties  will  be  entitled  to  have  all  the  issues  of  fact 
raised  by  the  petition,  and  the  objections  thereto,  tried  by  a 
jury.  Then,  wherefore  execute  the  principal  order  before  an 
appeal  would  lie  from  it?  What  end  could  be  subserved  by 
delaying  the  appeal  until  it  could  be  executed?  It  is  not 
probable  that  the  dissatisfied  party  would  be  content  after 
its  execution,  because  his  objection  was  to  establishing  the 
road  at  all,  and  bis  appeal  would  prevent  questions  in  that 
respect  that  he  would  be  entitled  to  have  settled  and  decided 
by  theSuperior  Court,  not  exercising  jurisdiction  and  author- 
ity simply  to  correct  errors  of  law,  but  to  hear  and  determine 
the  whole  matter  anew  upon  the  merits  as  to  the  facts  and 
the  law  applicable.  It  would  be  idle  and  nugatory  to  exe- 
cute such  order  before  the  appeal. 

The  right  to  appeal  at  the  same  stage  of  the  proceeding,  as 
was  done  in  this  case,  is  incidentally  recognized  in  Burden  v. 
Harmav,  7  Jones,  3.">4;  Pridgen  v.  Anders,  Ibid.,  257;  and 
Andrews  v.  Beam,  97  N.  C,  315.  In  each  of  these  cases  the 
appeal  was  taken  without  delaying  to  execute  the  principal 
order  appealed  from,  and  no  question  was  made  on  that 
account. 
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Siicli  appeals  do  not  come  within  the  rule  of  practice  set- 
tled by  numerous  decisions  of  this  Court  as  to  appeal^  in  pro- 
ceedings for  the  assessment  of  damages  in  the  condemnation  of 
land  for  the  right  of  way,  and  other  purposes,  for  railroad  com- 
panies. As  to  such  a  company,  its  right  to  have  and  construct 
its  railroad  is  established,  ordinarily,  by  its  charter,  and  the 
assessment  of  the  damages  is  incident  to  that  right;  when 
the  proper  authority  directs  such  condemnation  and  ai^sess- 
ment,  the  order  must  be  executed  before  an  appeal  lies. 
This  rule  rests  upon  the  ground  that  the  right  to  construct 
the  road  is  settled,  and  it  is  important  to  the  public  conve- 
nience to  expedite  its  construction,  and  to  that  end  avoid  all 
unnecessary  delays  in  litigation  as  to  (juestions  arising  in 
the  course  of  the  proceeding  to  ascertain  the  damages. 

Nor  does  the  rule  of  practice  which  prevents  fragmentary 
appeals,  in  the  course  of  an  action,  to  this  Court,  apply  to 
cases  like  the  present  one.  This  is  almost  wholly  a  Court  of 
errors  of  last  resort ;  it  does  not  hear  and  determine  actions 
de  novo  upon  the  whole  merits — it  only  decides  questions  of 
law  presented  by  assignments  of  error,  and  such  as  appear 
upon  the  face  of  the  record  proper,  and  it  is  important  in 
point  of  expediency  and  reasonable  and  just  procedure  that, 
as  far  as  practicable  and  consistently  with  the  rights  of  par- 
ties, all  questions  of  law,  arising  in  the  course  of  the  action, 
shall  be  presented  to  this  Court  by  one  appeal  taken  from 
the  final  judgment. 

There  is,  therefore,  error.  The  Court  should  not  have  dis- 
missed the  appeal,  but  should  have  proceeded  to  "  hear  the 
whole  matter  anew  "  according  to  law. 

Error. 
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J.  W.   WItiOINS  V.  W.  A,  OUTHBIE, 

Agency —  Evidence — Hill  of  I'lirlieulnTS —  Witneits —  Trial 
Pi'artice. 

I,  The  object  of  the  statute— 7" ftp  Coile.  ^  250 — reijulrinK  the  furniBhint; 
a  bill  of  pBrlicularsnnd  dei^larin^  that  or  failure  to  ilo  ho  the  party 
ti|>Dn  whon)  the  ilemftnd  is  made  nhall  be  precluded  froui  giving 
evidence  thereof,  is  to  supply  a  defect  in  that  respect  in  tlie  com- 
pluint  or  answer,  and  when  furnislied  it  becomes  a  part  of  the 
pleadings. 

■1  The  party  wlio  insists  uixm  the  tejetrtion  of  testimony,  because  the 
bill  of  particulars  Ims  not  been  furnished,  nhould  htive  that  ijues- 
lion  presented  and  settled  before  the  trial  begins. 

3.  Ua  uritness  on  cross-ex  a  mi  nation  is  asked  to  give  a  reason  for  any 

act  or  declaration  ilone  or  maiie  by  him,  he  is  entitled,  by  way  of 
corroboration  and  in  explanation,  to  s[>eak  of  other  contempora- 
neous acts,  writings,  &i,\,  in  siipport  of  his  te»tiiiiony. 

4.  Objections  to   incompetent   testimony   must  be  made  in  apt  time, 

otherwise  a  verdict  thereon  will  not  be  disturbed, 
i.  Where  one  by  his  conduct  ratifies,  or  accepts  benefit  from   the  act  of 
another,  who  held  himself  out  as  the  agent  of  the  former,  he 
thereby  makes  himself, resjwnBible  for  the  conduct  of  such  agent. 

('ivii.  ACTION,  tried  before  Mcn-imm,,  ./.,  at  June  Term, 
188S,  of  Dii;i[A.M  Superior  Court. 

The  action  is  to  recover  tlie  biilance  due  on  an  alleged  eon- 
tract  for  Ihe  sale  and  delivery  of  n  lot  of  lumber  by  ihe 
plaintiff  to  tbe  defendant. 

The  intter  denies  tliat  any  such  contract  was  entered  into, 
and  further  sets  up  a  onmter-claim,  based  npon  allegations 
of  fact  contained  in  his  answer,  not  material  to  be  stated. 

Two  iwues  were  submitted  to  tlie  jury  : 

1.  Did  the  plaintiff  furnish  material  to  the  defendant 
under  a  contract  with  himV 

Answer.  Yes. 
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2.  If  so,  what  sum,  if  any,  is  due  from  the  defendant  to 
the  plaintiff  for  such  material  ? 

A.  Six  hundred  and  thirty-nine  dollars  and  sixty-five 
cents,  with  interest  from  the  first  day  of  November,  li»86. 

As  the  controversy  is  essentially  upon  the  point  of  the 
defendant's  responsibility  upon  any  contract,  express  or 
implied,  to  the  plaintiff  for  the  lumber  furnished  and  used 
in  the  construction  of  the  defendant's  dwelling,  it  is  neces- 
sary to  set  out  the  evidence  pertinent  to  that  issue,  abbrevi- 
ated only,  or  omitted,  when  it  passes  beyond  the  scope  of 
that  inquiry. 

The  plaintiff,  after  stating  that  he  had  furnished  lumber 
to  build  the  house  in  Durham  in  which  the  defendant  lives, 
and  testifying  to  various  entries  of  lumber  in  his  books, 
which  were  exhibited,  between  August  18th  and  December 
24th,  1886,  proceeded  thus: 

"  First  time  I  spoke  to  Mr.  Guthrie  was  on  13th  of  Novem- 
ber; I  presented  him  billon  13th,  including  all  lumber, 
except  Bush  Hill  bill,  and  asked  him  for  the  money:  his 
reply  was,  I  must  look  to  the  man  I  sold  the  lumber  to ;  I 
told  him  that  was  just  what  I  was  doing ;  I  sold  him  the 
lumber;  gave  him  the  credit  through  his  agent  Pugin.  He 
said,  well,  he  didn't  know  anything  about  it,  and  couldn't  pay 
it.  I  insisted  on  the  payment,  and  he  suggested  w'e  walk  down 
to  Mr.  Pugin's  office ;  we  did  so ;  had  a  talk  with  him  (Pugin) 
about  it.  I  stated  to  Pugin  what  I  had  stated  to  Mr.  Guth- 
rie; this  was  in  Mr.  Guthrie's  presence;  and  told  him  what 
Mr.  Guthrie's  reply  was.  I  asked  Mr.  Pugin  if  he  didn't 
instruct  me  to  send  this  lumber  to  Mr.  Guthrie's  house,  and 
he  would  see  I  got  the  money  for  it?  Pugin  said  he  did.  I 
further  asked  if  he  didn't  tell  me  that  he  paid  Mr.  Guthrie's 
money  out,  and  would  see  that  Mr.  Ransley  paid  all  the  bills? 
He  said  he  did  tell  me  so,  and  I  needn't  to  be  uneasy,  I  would 
get  my  money ;  that  there  was  a  sufficient  amount  still  due 
on  the  contract  to  pay  all  the  bills ;  and  further  stated  about 
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tbe  amount  thattiad  been  paid  on  the  contract — about  $1,900, 
ibe  contract  being  for  about  83,500 — would  leave  a  balance 
of  about  81,000  still  due.  I  asiied  Mr.  Pugin,  in  Mr.  Guth- 
rie'spresence,  if  he  didn't  tell  me  he  was  Mr  Guthrie's  agent, 
that  all  the  money  passed  through  his  hands,  and  that  he 
would  see  that  I  got  my  money?  Mr.  Guthrie  said  that  he 
couldn't  go  round  town  assuming  everybody's  bill ;  that  he 
didn't  buy  the  lumber,  and  wouldn't  pay  for  it,  unless  there 
was  a  surplus  after  the  house  was  completed.  Pugin  then 
went  on  to  say  how  much  money  it  would  take  to  complete 
the  house;  said  it  would  take  $l>00  or  8700,  and  wouldn't 
certainly  exceed  81,000.  I  then  told  Mr.  Guthrie  that  1  had 
just  sent  an  order  off  from  Mr.  Pugin  for  his  inside  work, 
which  I  should  countermand  by  that  train  unless  he  paid 
these  bills.  He  turned  otf  and  said, '  All  right!' and  walked 
out  of  Mr.  Pugin's  office;  turned  and  came  back,  and  said, 
about  that  Bush  Hill  order,  '  Don't  countermand  that  order, 
let  it  Clime  along,  and  when  the  bill  comes  send  it  to  me, 
and  I'll  send  you  my  check  for  it;'  and  instructed  me,  at 
the  same  time,  to  charge  it  up  to  his  private  account.  He 
turned  and  went  off,  and  said  no  more  right  then  ;  last  I  saw 
of  him  for  several  days.  After  that  time — some  time  after 
iirst  talk  — had  a  talk  with  him  on  the  street;  I  asked  liim 
lo  settle  the  bills  for  lumber  I  presented.  He  said  he  never 
intended  to  settle  them  till  he  did  it  at  the  end  of  the  law. 
I  then  told  him  that  I  should  sue  him:  that  I  had  sent  the 
lumber  there  by  the  request  of  his  agent  (Pugin),  and  should 
sue  him  unless  he  paid  them.  He  said,  'All  right  I'  and 
walked  off'." 

Notwithstanding  the  defendant's  objections,  the  Court 
admitted  the  above  conversations  in  evidence,  and  defend- 
anl  excepted. 

Plaintiff  further  testified  as  follows: 

"The  first  of  the  Bush  Hill  bill  arrived  December  Uth,  last 
about  24lh  ;  didn't  know  at  time  what  bill  would  amount  to. 
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Mr.  Guthrie,  in  Pugin's  office,  did  not  deny  that  Pugin  was 
his  agent.  All  my  bills,  exclusive  of  Bush  Hill,  amount  to 
$()3().97,  before  any  payment.  He  paid  $100  November  13th, 
after  conversation  in  Pugin  s  office  and  before  Bush  Hill  bill 
arrived  ;  got  the  money  on  that  check  ;  I  credited  this  amount 
on  bill  of  lumber  I  furnished  Mr.  Guthrie.  At  that  time  he 
owed  me  no  other  debt:  had  had  no  dealings  with  him  up 
to  that  time." 

Cro.s.H-e.vnmine(t — "  Bush  Hill  bill  was  rendered  to  me  March 
loth  ;  |>aid  the  bill  few  days  after  I  got  it;  think  the  first  bill 
sent  to  me  was  turned  over  to  Mr.  Guthrie.  This  was  after 
I  brought  this  suit.  Ransley  was  building  Mr  (4uthrie's 
house:  I  di-in't  sell  any  lumber  to  Ransley;  I  very  often  got 
checks  like  the  one  shown  ;  have  never  made  any  charge  to 
Ransley.  The  items  of  August  J 8th,  '8(5,  to  September  4th, 
are  charged  to  A\'.  A.  (lUthrie  ;  this  from  the  ledger.  On  the 
Journal,  *  Aug.  18th,  188(),  Joseph  Ransley  for  W.  A.  (hith- 
rie's  house.'  This  is  just  as  it  stood  there  the  dav  the  entry 
was  made.  I  made  the  entries  to  suit  mv  owui  convenience 
in  keeping  books.  The  reason  I  charged  to  Ransley  was 
because  he  gave  orders  on  (Juthrie  for  the  lumber.  (Order 
shown.  Its  introduction  objected  to  by  defendant.  Objec- 
tion overruled  and  defendant  excepted.)  Dated  September 
4th,  includes  bill  from  August  18th  to  September  4th  ;  this 
order  was  presented  to  Mr.  Pugin  ;  can't  say  I  ever  showed 
this  order  to  Guthrie ;  mav  have  done  ii.  November  ]*Hh 
(this  order  was  read  to  the  jury) — this  order  was  for  lumber 
I  furnislnd  Mr.  (Juthrie  at  the  instance  of  Mr.  Pugin  :  Pugin 
said  wlien  I  presented  the  order  it  was  all  right,  and  he 
would  write  to  Mr.  (nithrie  and  get  the  money  and  jmy  it 
off.'' 

The  defendant  objected  to  the  order  of  September  4th, 
but  the  plaintifl  's  counsel  insisted  that,  :.s  the  <lefendant 
asked  on  the  cross  examination  the  reason  the  plaintiff 
charged    bills   to    Ransley,   and    the   plaintiff  gave  as  his 
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reason  tliat  Ransley  gave  orders  on  (Jnllirie  for  the  money, 
lie  should  have  the  privilege  of  sustaining  his  statement  by 
^hnwing  the  order  in  evidence  as  part  of  his  explanation. 
The  defen<lant's  objection  was  overruled,  and  he  excepted. 

Plaintiff  testified  further,  on  cross-examination,  a«  folloHs: 
"Linniwr  was  delivered  between  August  18th  and  September 
4th  to  Mr.  llili,  Ransley  s  foreinan  :  entry  on  tiie  journal 
Seiittniber  fJlh  is  "Joseph  Ransley  for  W.  A.  tiuthrie.' 
This  eiit'y  has  been  changed  ;  was  ciiunged  in  November  to 
correspond  with  first  entry.  When  the  account  was  opened 
witii  Mr.  (julhrie,  it  was  openeil  '  W .  A.  tUithrie,  by  T.  E. 
Hill :'  this  was  on  the  I'lth  November.  When  that  change 
was  made,  don't  know  wbetiicr  Itansley  had  left  here  or  not; 
diiiii'i  know  whether  he  was  insolvent  or  not;  didn't  see  him 
for  some  time  before  he  left.  It  originally  stood,  "Sept.  Gth, 
W,  ,\,  (Jiithrie,  by  -Joseph  Ransley:'  ciianged  all  to  '  Jusejih 
Rau.sley  for  W.  A.  t.iuthric,'  that  were  not  made  that  way 
originully,  to  make  Iheni  i-orrespotnl  with  August  ISihand 
■September  -Ith.  About  November  liith  i-hangdl  the  bills  of 
Sejiteniher  Ith  and  August  ISth,  and  have  not  since 
changed  them.  September  4tb  is  charged  'Jos.  Ransley  for 
\V.  A.  liuthrie."  When  these  entries  (August  LSth  and  Sep- 
teinl)er4th)  were  made,  had  no  orders  from  Ransley;  gave 
credit  to  (iutiirie  because  Pugin  instructed  nie  to  send  l.im 
anything  he  wanted,  and  he  would  pay  the  bill.  When  Mr. 
'iulhrie  commenced  to  buy  lumber  he  instructed  me  to 
cliarge  it  to  Iiiin  by  Mr.  Hill,  or  to  let  Hill  have  what  lie 
nanled  upon  a  written  order  signed  by  Hill.  Never  had 
any  coutract  with  (Jutlirie,  but  with  Pugin,  who  rciiresented 
himself  as  (iiitlirie's  agent ;  never  had  any  agreement  with 
<!uihrie  personally  before  N  ■vember  13th;  never  had  any 
aKreemeut  witli  Gnlhrie  personally  on  13tli  November,or 
afltr,  for  lumber  Ransley  got.  My  clerks  made  change  under 
my  directions  to  corresjiond  with  first  entry.  The  changes 
oil  books   might   have  been   made  before   l^tb   November, 
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or  after  that  time.  On  the  ledger  the  charge  is  to  W.  A. 
Guthrie  direct.  All  of  the  lumber  charged  on  books  was 
delivered  before  November  13th,  except  4,000  laths  delivered 
on  that  day  before  I  saw  Guthrie." 

On  re-direct  examination,  plaintiff  testified  as  follows: 
"  Ransley  applied  to  me  for  bill  of  lumber  for  Guthrie's  house ; 
I  refused  him  ;  he  was  a  perfect  stranger  to  me ;  knew  noth- 
ing about  him.  (Order  sent  for  Bush  Hill  lumber  intro- 
duced, dated  November  12th,  1886.  Copy  will  be  sent, 
marked  "  D.")  Bought  Bush  Hill  bill  in  my  own  name  and 
sold  it  to  Guthrie.  In  Southgate's  office,  showed  Guthrie 
bills  of  lumber  furnished.  No  other  sum  but  $100  has  ever 
been  paid ;  nothing  on  Bush  Hill  bill  has  been  paid  except 
freight." 

The  plaintiff  here  rested  his  case,  and  the  defendant  testi- 
fied in  his  own  behalf  as  follows: 

"  I  made  no  contract  with  Wiggins  prior  to  13th  Novem- 
ber, 1886,  and  never  made  any  with  him  in  regard  to  lum- 
ber furnished  by  him,  and  for  which  he  has  sued  in  this 
action,  except  the  Bush  Hill  bill.  Up  to  13th  November, 
1886,  never  had  any  business  dealings  with  Mr.  Wiggins 
whatever  about  this  or  any  other  matter.  I  was  living  in 
Fayetteville  up  to  and  after  November  13th,  and  until  my 
house  was  completed,  about  1st  of  March,  1887.  Game  to 
Durham  13th  November,  for  the  purpose  of  looking  after 
work  on  my  house,  and  to  see  Ransley,  with,  whom  I  had 
contracted  to  build  it.  On  arriving  in  Durham,  came  down 
street  4jnd  met  Mr.  Wiggins,  who,  at  the  time,  was  a  stranger 
to  mc,  near  where  Johnson's  drug  store  now  is,  on  sidewalk. 
He  came  up  and  spoke  to  me,  and  inquired  of  me  if  I  knew 
where  Mr.  Ransley  was,  and  called  him  in  the  conversation 
my  contractor.  I  replied  to  him  I  did  not;  had  been 
informed  he  was  sick.  Wiggins  then  remarked  he  wanted 
to  see  him  ;  that  he  had  a  bill  against  him  for  lumber  he 
had  furnished  to  build  my  house.     I  replied  to  him  I  knew 
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nothing  about  it:  that  I  had  contracted  witli  RaDsley  to 
fumish  everything  and  give  me  a  complete  job  for  so  much 
money ;  think  I  stated  the  amount ;  told  him  I  had  nothing 
to  do  with  buying  materials  or  furnishing.  "Wiggins  then 
said, '  I  have  furnished  him  lumber,  and  I  want  my  payout 
of  somebody.'  I  replied  to  him  th»t  he  would  have  to  look 
to  the  man  he  sold  the  lumber  to;  that  I  had  bought  no 
lumber  from  him,  and  1  didn't  intend  to  pay  him  for  it; 
told  him  my  house  was  then,  as  he  well  knew,  hiirdly  half 
Soished;  that  when  it  was  finished  I  was  ready  to  pay  for 
il;  if  there  was  any  surplus  left  over,  or  balanco  going  to 
contractor,  it  was  a  matter  of  no  concern  to  me  whether  the 
contractor  got  it  or  he  got  it ;  that  what  I  wanted  was  the 
completion  of  the  contract  by  Ransley.  He  didn't  at  that 
time  show  me  any  bill,  or  state  to  me  the  amount  of  it. 
That's  about  all  that  occurred  in  that  conversation  ;  all  that 
I  remember.  Some  time  after  that,  but  during  same  day,  I 
met  Wiggins  again,  and  he  again  asked  me  if  I  would  become 
responsible — this  I  think,  at  tiouthgate's  office — for  Ransley's 
bills.  I  told  him  I  would  not,  and  I  think  he  pulle  1  a  paper 
out  of  his  pocket  which  he  claimed  to  be  a  bill.  I  declined 
to  read  it  or  accept  it ;  told  him  I  had  nothing  to  do  with  it ; 
that  it  was  a  matter  entirely  between  him  and  Mr.  Ransley. 
I  called  his  attention  to  the  fact  I  tiiid  already  told  him  I 
would  have  nothing  to  do  with  it.  He  then  remarked, 
'Ransley  gave  me  an  order  for  some  stuff  for  your  house 
that  couldn't  be  had  here,  and  that  was  ordered  from  some 
manufacturers  of  building  supplies  at  Bush  Hill,  N.  C,  and,' 
says  he, '  if  I  can't  get  pay  for  what  I  have  already  furnished 
Ransley,  I  will  stop  the  shipment  of  the  Bush  Hill  stuff.'  I 
told  him  he  could  do  just  as  he  pleased  about  that;  that  I 
didu't  intend  to  assume,  as  my  own,  any  obligation  whatever 
that  he  had  against  Ransley.  With  that  we  separated.  I 
think  both  these  conversations  occurred  about  the  middle 
oftheday.     In  the  evpning  of  that  day  I  was  in  Pugin's 
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office.  Pugin  had  been  employed  by  nie  as  an  architect,  and 
not  as  a  builder,  to  supervise  the  construction  of  my  house, 
and  see  that  Ransley  did  the  work  according  to  his  contract. 
VV^iggins  came  in  again,  s{)oke  about  wanting  pay  for  the 
bill  he  liad  against  Ransley,  and  again  threatened  to  coun- 
termand the  order  for  the  Bush  Hill  stuff".  I  distinctiv 
refused  again  to  become  responsible  for  the  first  indebtedness 
of  Ransley  to  Wiggins,  but  I  told  Wiggins  that,  to  avoid 
delay  iii  the  finishing  up  of  the  house — that  I  was  anxious 
to  get  into  it — if  he  would  not  countermand  that  order  I 
would  assume  and  pay  the  bill,  if  Ransley  didn't  doit:  I 
would  see,  as  to  that,  he  suffered  no  diimage.  Wiggins  then 
went  off',  and  I  had  no  further  conversation  with  hira  that 
(hiy.  In  conversation  at  Pugin's  office,  and  in  no  other  con- 
versation I  had  with  Wiggins  that  day  did  he  pretend  tome 
that  anv  part  of  his  claim  arose  out  of  anv  contract  between 
him  and  Pugin  as  my  agent.  It  is  only  since  this  litigation 
commenced  that  1  ever  heard  of  such  claim.  Pugin  was  not 
my  agent  for  the  pur|>ose  of  buying  material  to  build  my 
hou^c  j)rior  to  November  loth,  \S<);  I  don't  deny  I  employed 
him  after  that  date  to  buy  material :  had  Pugin  employed 
August,  September,  October,  up  to  13th  November,  simply 
as  an  architect ;  that  was  the  extent  of  his  authoritv.  No 
such  statement  was  made  that  he  sold  me  the  lumber  and 
gave  me  the  credit.  Wiggins  didn't  pretend  to  have  dealt 
with  Pugin  at  all;  didn't  pretend  that  Ransley  gave  hira 
orders.  Wiggins  did  not  state,  in  presence  of  Pugin,  that 
Pugin  had  acted  as  my  agent  in  purchase  of  this  lumber; 
nothing  said  by  Wiggins  about  l*ugin  being  my  agent.  I 
paid  \'anoj)p.  n's  expenses  to  go  to  Bush  Hill  and  back,  $10; 
when  stuff'  came  it  was  not  according  to  the  order;  went  to 
Wiggins  and  said,  1  consider  myself  as  standing  between  you 
and  Pettv  &  Co  ,  and  told  him  if  he   paid  it  I  intended  to 
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contest  it;  was  willing  to  pay  something  for  it,  but  not  full 
j)rice :  sash  and   doors  not  delivered. till  about  Christmas: 
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on  tin?  account  plastering  fn)ze  in  tlirte  rooms  of  the  house  ; 
had  to  be  replnstered  :  diiinage  $15;  $"iO  dainnge  in  com- 
pleling  the  house;  no  transoms  furnished  ;  had  to  liavethem 
made  t<i  order;  delayed  every  time;  cost  me  $2(i.28.  In 
thia  was  included  sash  for  windows  on  north  side  of  the 
iioiise:  no  sash  came  for  that  window;  window-sash  had  a 
very  wide  bottom  rail ;  glass  had  to  be  cut ;  incurred  expense 
to  cut  glass,  $!2;  sash  not  mttde  to  lit  frame  ;  square  sash 
for  arched  frames;  closet  doors  had  to  be  cut  down  ;  doors 
of  green  lumber;  shrank;  damaged  Jlir>,  Offered  to  pay 
Wiggins  $105,  in  full  settlement  of  the  whole  thing;  he 
declined  ;  I  offered  it  in  writing ;  I  delivered  the  check  to 
Hill,  Mr.  Ransley's  foreman,  and  told  him  to  take  it  and 
give  it  to  Mr.  Wiggins.  At  that  time  I  supposed  it  covered 
all  Wiggins'  claims  ;  knew  nothing  to  the  contrary.  I  paid 
the  $100  for  Ranslej*.  Don't  remember  the  conversation  at 
Blackuall's  corner.  I  notified  Wiggins  to  produce  his  books ; 
examined  them,  and  made  memorandum." 

Cross-examined. — "Discharged  Joseph  Ransley  17th  No- 
vember. Bill  for  Bush  Hill  lumber  in  Pugin's  handwriting; 
Pugin  ordered  balUisters  and  I  paid  :  and  wall  paper.  All 
this  after  Ransley  was  discharged.  At  time  Pugin  made 
order  for  glass  I  knew  nothing  about  it;  it  was  ordered 
before  Ransley  left. 

On  November  l^Uh,  1  had  overpaid  Ransley  for  all  tlie 
work  he  had  done  and  material  furnished." 

Pugin,  introduced  for  defendant,  testified  as  follows:  "I 
was  employed  by  Guthrie  as  architect  and  superintendent. 
This  embraced  making  designs  for  house  and  superintend- 
ing construction.  1  was  not  authorized  to  buy  material ; 
didn't  tell  Wiggins  so,  as  I  recollect;  was  not  authorized  by 
Mr.  (iuthrie  to  accept  orders  drawn  by  Ransley  on  him  ; 
Dever  notified  Guthrie  of  order  drawn  by  Ransley  on  him 
in  favor  of  Wiggins:  never  told  Guthrie  verbally  of  the 
order.  Don't  remember  any  such  conversation  that  Wiggins 
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said  in  my  office  that  I  represented  to  him  I  was  Guthrie's 
agent  to  buy  lumber.  First  time  I  ever  saw  Wiggins  he  was 
asking  me  for  pay  for  lumber  he  furnished  for  defendant's 
house.  I  told  Mr.  Wiggins  that  Mr.  Guthrie  sent  me  money, 
and  if  Ransley  would  give  an  order  I  would  pay.  I  did 
tell  him  I  had  no  doubt  Guthrie  would  pay  for  all  the  lum- 
ber he  put  into  the  house;  that  the  contract  price  was 
enough  to  finish  it ;  this  was  an  opinion.  Guthrie  did  not 
authorize  me  to  make  such  statement.  Guthrie  made  his 
payments  to  Ransley  in  checks ;  to  Joseph  Ransley  or  order." 

Cross-examined, — "  Bush  Hill  bill  pretty  generally  filled 
the  order.    There  was  paid  up  to  November  13th,  $1,125." 

Defendant  here  closed,  and  the  plaintiff  introduced  T.  E. 
Hill,  who  testified  as  follows:  ''What  Wiggins  sent  was 
used  there;  he  delivered  lumber  there.  The  13th  Novem- 
ber met  in  Pugin's  office;  notice  of  Ransley's  discharge 
given  tome  forenoon  of  Saturday,  13th;  gave  it  to  Ransley 
in  the  evening.  Check  of  $100  for  Wiggins  was  given  to  me 
in  the  morning  of  the  13th.  Tuesday,  16th,  I  ordered  first 
bill  from  Wiggins;  I  had  then  taken  charge  for  Mr.  Guthrie. 
The  check  13th  November,  gave  it  to  Wiggins  before  notice 
to  Ransley  ;  gave  Ransley  notice  after  supper.  *  *  *  Guthrie 
gave  me  checks  to  pay  Ransley's  hands;  Ransley  knew 
nothing  about  it  till  I  told  him." 

Cross-examined. — "  I  was  foreman  for  Ransley  both  on 
Guthrie's  house  and  church ;  Ransley  furnished  to  both 
places.     Pugin  suggested  the  amounts  to  be  paid." 

Plaintiff  then  introduced  Mr.  Lloyd,  who  testified :  "  Mr. 
Pugin  came  into  my  store ;  I  sent  for  him,  and  asked  him  if 
he  was  Mr.  Guthrie's  agent;  he  said  he  was,  and  all  the 
money  was  passing  through  his  hands,  and  he  accepted  the 
order." 

At  the  commencement  of  the  trial,  the  defendant  demanded 
payment  on  his  counter-claim  because  no  reply  was  filed 
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thereto.  The  Court  ruled  that  the  counterclaim,  considered 
as  a  cross-action,  seeking  affirmative  relief,  was  not  within 
the  jurisdiction  of  the  Court,  as  the  demand  was  under  two 
hundred  dollars  and  founded  on  contract,  but  that  defend- 
ant might  have  the  benefit  of  it  as  a  recoupment.  To  this  rul- 
ing defendant  excepted.  The  defendant  afterwards  took 
advantage  of  his  counter- claim  as  a  recoupment,  and  the 
Court,  without  objection  on  the  part  of  the  defendant, charged 
the  jury  fully  as  to  rights  of  defendant  under  his  counter- 
claim, and  particularly  and  in  detail  called  the  attention  of 
the  jury  to  the  evidence  of  defendant  tending  to  show  that 
he  had  sustained  damages,  as  alleged  in  his  counter-claim, 
and  told  the  jury  that  if  they  should  find  the  first  issue 
for  the  plaintiff,  they  should  reduce  the  amount  of  any 
claim  they  might  find  plaintiff  entitled  to  recover  by  the 
amount  of  the  damages  which  defendant  had  shown,  by  a 
preponderance  of  evidence,  he  had  sustained.  At  the  close 
of  the  evidence  defendant  requested  the  Court  to  put  its 
instructions  to  the  jury  in  writing,  and  the  Judge  at  once 
wrote  the  following  (and  handed  them  to  counsel  for  defend- 
ant), to-wit : 

"  1.  If  the  jury  are  satisfied,  by  a  preponderance  of  the 
evidence,  that  the  plaintiff  sold  and  delivered  to  defendant 
the  lumber,  the  value  of  which  he  sues  for  in  this  action, 
they  will  answer  the  first  issue  in  the  affirmative. 

2.  If  the  lumber  was  sold  and  delivered  to  Pugin  as 
agent  for  defendant,  and  Pugin  was  defendant's  agent  to 
purchase  such  lumber,  this  would  be,  in  law,  precisely  the 
same  thing  as  a  sale  and  delivery  to  the  defendant  person- 
ally, and  the  jury  should  answer  the  first  issue  in  the  affirm- 
ative. 

3.  If  Pugin,  professing  to  be  the  agent  of  defendant, 
purchased  and  received  such  lumber  for  defendant,  and 
defendant  subsequently  ratified  such  purchase,  the  jury 
should  answer  the  first  issue  in  the  affimative." 
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In  addition  to  the  written  instructions,  the  Court,  without 
objection  on  the  part  of  the  defendant,  explained  to  the  jury 
that  they  should  answer  the  first  issue  "  ves,'' if  thev  were 
satisfied,  bj'  a  preponderance  of  the  evidence,  that  the  plain- 
tiff furnished  the  defendant  the  Bush  Hill  bill  of  material 
under  a  contract  with  defendant,  and  called  the  attention  of 
the  jury  to  the  evidence  on  both  sides  in  regard  to  that  bill 
of  lumber,  and  further  to  the  jury,  without  objection,  that 
if  thev  found  the  first  issue  in  the  affirmative,  it  would  be 
for  them  to  ascertain,  in  passing  upon  the  second  issue, 
whether  defendant's  contract  wiih  the  plaintiff  embraced 
only  the  Bush  Hill  bill  of  lumber,  or  whether  it  included  the 
bills  claimed  by  plaintiff  to  have  been  furnished  by  him  to 
defendant  between  the  18th  of  August  and  13th  of  Novem- 
ber. The  Court  then  directed  the  attention  of  the  jury  to 
the  evidence  on  both  sides  bearing  upon  these  questions,  and 
impressed  upon  them  that  the  otms  was  upon  the  plaintiff. 
The  defendant  requested  the  following  special  instructions: 
"1.  To  constitute  a  sale  of  personal  property,  delivery  of 
the  article  to  the  purchaser  (either  actual  delivery  or  sym- 
bolical, as  by  written  bill  of  sale)  is  necessarj%  and  when 
the  delivery  is  had  the  sale  is  then  complete.  There  is  no 
such  thing  as  a  vendor's  lien  recognized  in  North  Carolina, 
and  when  the  vendor  parts  with  the  possession,  by  delivery 
to  the  purchaser,  his  right  to  the  property  thereupon  ceaseSr 
and  the  title  passes  to  the  vendee  unencumbered,  unless  the 
vendee  should  enter  into  mortgage  on  the  property,  or  sign 
a  conditional  bill  of  sale.  If  Ransley  contracted  with  Guth- 
rie to  build  and  complete  his  house,  and  furnish  lumber  and 
other  material  himself  for  that  purpose,  and  the  plaintifl' 
contracted  with  Ransley  to  sell  to  him  the  lumber,  Ao., 
embraced  in  the  account  sued  on,  and,  pursuant  to  contract 
with  Ransley,  in  the  months  of  August,  September,  October 
and  up  to  13th  November,  1880,  delivered  to  Ransley  the 
articles  embraced  in  his  account  for  that  time,  then  he  can- 
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not  recover  for  these  items  against  Guthrie.  And  it  makes 
no  difference,  in  this  view  of  the  case,  that  the  articles  were 
delivered  on  Guthrie's  premises,  nor  that  they  were  used  in 
building  the  house  Guthrie  now  occupies."  The  Court  said 
there  was  no  evidence  in  the  case  calling  for  this  instruction 
as  a  whole,  and  such  parts  of  it  as  are  necessary  to  be  given 
are  embraced  in  the  general  charge  to  the  jury.  The 
instruction  was  therefore  refused. 

'*2.  If  the  jury  tiud  the  lumber  was  sold  and  delivered 
to  R.insley  under  an  express  contract  with  him,  then  the 
using  of  the  materials  on  Guthrie's  premises,  and  to  build  a 
house  for  Guthrie,  will  not,  in  law,  raise  any  implication 
against  Guthrie,  nor  bind  him  under  an  implied  contract,  to 
pay  for  the  same.  If  there  was  an  express  contract  with 
Ransley,  then  that  would  exclude  all  idea  of  an  implied 
contract  with  Guthrie."  (Given.)  "  If  the  plaintiff  sold  and 
delivered  the  lumber  in  August,  September,  October,  and  up 
to  13th  November,  1886,  to  Pugin,  as  the  agent  of  Guthrie, 
then  such  sale  and  delivery  to  Pugin,  as  Guthrie's  agent, 
will  not  bind  Guthrie,  unless  there  was  the  relation  of  prin- 
cipal and  agent  subsisting  at  the  time  between  Guthrie  and 
Pugin,  and  to  bind  Guthrie  the  plaintiff  must  prove  such 
agency  by  a  preponderance  of  evidence." 

No.  3  was  given  with  this  addition  : 

"  Unless  the  jury  shall  be  satisfied,  by  a  preponderance  of 
the  evidence,  that  Guthrie  ratified  Pugin's  acts." 

"4.  That  if  the  bills  of  lumber  of  August,  September, 
October,  and  up  to  the  13th  November,  1886,  were  sold  and 
delivered  to  Ransley  under  contract  between  the  plaintiff 
and  Ransley,  then  the  same  became  the  debt  of  Ransley, 
and  the  plaintiff  could  not,  under  the  Statute  of  Frauds, 
hold  Guthrie  responsible,  unless  Guthrie  bound  himself  in 
writing  to  pay  it.  That  the  giving  of  the  check  for  $100, 
November  13th,  1886,  by  Guthrie,  was  not,  in  law,  sufficient 
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to  bind  hira  to  pay  the  full  amount  of  Riinsley's  then 
indebtedness  to  the  plaintiff,  as  there  is  no  evidence  in  the 
case  and  no  contention  on  the  part  of  the  plaintiff  that 
defendant  is  or  has  made  himself  any  way  responsible  for 
Ransley's  debt."     (Refused.) 

''  5.  That  if  the  plaintiff  paid  the  bill  of  W.  C.  Petty  & 
Co.,  of  Bush  Hill,  after  notice  from  Guthrie  of  the  grounds  of 
his  counter  claim,  then  that  bill  is  subject  to  the  amount,  if 
any,  which  you  shall  find  due  to  Guthrie  for  his  counter- 
claim."   (Given.) 

"(>.  That  if  Wiggins  paid  to  Petty  &  Co.. the  Bush  Hill 
bill  of  $127.08  after  19th  February,  1887,  when  his  suit  was 
commenced,  then  he  cannot  recover  anything  in  this  action 
on  account  of  such  payment."  (Refused,  because  plaintiff 
does  not  seek  to  recover  on  such  grounds.) 

"  7.  That  the  burden  of  proof  is  upon  the  plaintiff,  and  it 
is  his  duty,  by  a  preponderance  of  evidence,  to  satisfy  the 
jury  that  the  defendant  contracted  with  him  to  furnish  the 
material,  and  if  he  has  failed  to  satisfy  the  jury  he  is  not 
entitled  to  recover."    (Given.) 

Defendant  moved  for  a  rule  for  a  new  trial  upon  the  fol- 
lowing grounds: 

1.  Because  his  Honor  refused  the  defendant's  special 
instructions  Nos.  1,  4  and  6. 

2.  Because,  in  giving  defendant's  special  instruction  No.  3, 
his  Honor  gave  the  same  with  the  modification  and  qualifi- 
<^ation  written  below  it  on  same  paper. 

3.  Because  his  Honor  charged  the  jury  as  set  forth  in  his 
written  instructions  numbered  1,  2  and  3. 

4.  Because  his  Honor  overruled  the  defendant's  exceptions 
to  evidence  and  admitted  the  same  in  behalf  of  plaintiff,  as 
follows,  viz. :  "  The  evidence,  exceptions  to  which  are  noted 
in  his  Honor's  notes  of  the  evidence,  and  such  other  excep- 

•Jbions  to  evidence  as  defendant  may  desire  to  have  put  into 


SEPTEMBER  TERM,  1888. 


675 


WicKJiNS  V.  Guthrie. 


the  case,"  such  being  the  understanding  in  taking  down  the 
evidence. 

New  trial  refused,  and  defendant  appealed. 

Xo  counsel  for  the  plaintiff. 

Mr.  John  W.  Graham,  for  the  deftrndant. 


Smith,  C.  J.  (after  stating  the  case  as  above.)  Upon  the 
introduction  of  the  plaintiff  as  a  witness  on  his  own  behalf, 
objection  was  made  to  his  testifying  in  support  of  the  claim, 
because,  when  demanded,  he  had  failed  to  furnish  a  bill  of 
particulars  thereof  under  §  259  of  The  Code.  This  section 
declares  that  while  "  it  shall  not  be  necessary  for  a  party  to 
set  forth  in  apleading  theitemsof  an  account  therein  alleged, 
but  he  shall  deliver  to  the  adverse  party,  within  ten  days 
after  a  demand  in  writing,  a  copy  of  the  account,  which,  if 
the  pleading  is  verified,  must  be  verified  by  his  own  oath,  or 
that  of  his  agent  or  attorney,  if  within  the  pergonal  knowledge 
of  such  agent  or  attorney,  to  the  effect  that  he  believes  it  to 
be  true,  or  be  precluded  from  giving  evidence  thereof,"  &c. 

This  enactment,  which,  in  case  of  a  disregard  of  the  demand, 
shuts  out  all  proof  of  the  items  of  the  claim  coming  from 
any  witness  (and  does  not  close  the  mouth  of  the  party  mak- 
ing it  alone),  is  intended  to  meet  the  case  of  a  complaint  that 
does  not  set  out  the  particulars,  and  confine  the  evidence  at 
the  trial  to  such  as  are  set  forth.  Its  aim  is  to  supply  an 
omission  to  give  them  in  the  pleadings,  and  hence,  when 
furnished,  they  become  substantially  and  in  legal  effect  a 
part  of  the  complaint  itself  The  People  v.  Monroe,  4  Wend., 
200. 

**The  better  practice,"  says  the  Court  in  Kellogg  v.  Paine, 
8  How.  Pr.  Rep.,  329,  "  is  for  a  party  who  intends  to  preclude 
his  adversary  from  proving  an  account  on  the  ground  that 
he  has  not  complied  with  a  demand,  or  an  order  for  the  par- 
ticulars of  such  account,  to  apply  for  an  order  to  that  effect 
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before  the  trial,  so  as  to  have  the  question  settled  before  the 
trial."  The  propriety  of  this  course  is  strikingly  manifest  in 
this  case. 

But  a  complete  answer  to  the  objection  is  furnished  in  the 
fact  that  such  bill  is  attached  to  the  complaint,  and  made,  by 
reference,  a  part  of  it,  so  that  no  such  demand  is  authorized, 
unless  the  statement  is  defective;  and  the  appropriate  remedy 
for  this  is  an  application  to  the  Court  for  a  more  definite 
bill,  in  which  the  defects  should  be  pointed  out.  Kellogg  v. 
Paine,  supra. 

There  was  no  error  in  receiving  .the  testimony  offered. 

We  do  not  set  out  the  building  contract  made  between 
Ransley  and  the  defendant,  which  is  full  and  minute  in  \\a 
specifications,  and  contemplates  a  complete  and  finished  job 
undertaken  by  the  former  for  a  fixed  price  to  be  paid  by  the 
latter. 

The  next  exception  was  taken, duringthecross-examination 
of  th^  plaintiff,  to  the  production  of  an  order  under  date  of  Sep- 
tember 4th,  188(>,  drawn  by  Ransley  on  the  defendant  in  favor 
of  the  plaintiff  for  $258.05,  which  was  referred  to  in  explan- 
ation of  and  giving  reasons  for  an  entry  on  plaintiff's  journaL 
The  exhibition  of  the  order  was  a  verification  of  what  he 
was  saying  about  its  contents,  and  is  part  of  the  cross-exam- 
ination itself.  The  reason  given  for  the  ruling  to  receive 
the  order  as  evidence  for  the  limited  purpose  mentioned  is 
entirely  satisfactory  in  sustaining  it. 

The  further  objection  to  what  was  said  by  the  witness  that 
led  to  the  production  of  the  order  is  quite  as  untenable,  as 
it  was  elicited  bv  the  defendant's  counsel  without  interfer- 
ence  until  the  evidence  was  out.  As  is  said  in  the  opinion 
in  McRae  v.  Malloy,  93  N.  C,  154,  the  defendant,  **  if  opposed 
to  the  giving  in  of  the  testimoriy,  should  have  interposed  and 
arrested  the  examination,  or  if  this  could  not  be  done  in  time, 
should  have  asked  the  J  udge  to  require  its  withdrawal  or  direct 
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the  jury  to  disregard  it,  so  that  it  would  become  harmless. 
But  it  is  not  admissible  for  counsel  to  be  quiet  and  allow  the 
evidence  to  come  out  and  take  advantage  of  it  if  favorable, 
and  if  not  to  ask  that  it  be  stricken  out  and  not  considered." 
If  we  misinterpret  the  record  as  to  the  time  when  the  objec- 
tion was  made,  we  see  no  intrinsic  objection  to  the  matter  of 
the  testimony  itself,  and  for  the  reasons  given  by  the  pre-, 
siding  Judge  it  was  competent. 

The  next  exception  is  to  the  ruling  made  at  the  com- 
mcriocnient  of  the  trial,  that  what  the  answer  sets  up  as  a 
counter-claim  being  less  than  $200,  and  cognizable  in  a  Jus- 
tice's Court  only,  could  not  be  enforced  as  a  demand  for  affirm- 
ative  relief,  but  the  defendant  could  avail  Jiinnself  of  it  as  a 
recoupment  in  reducing  the  plaintiff's  demand.  This 
accorded  to  the  defendant  all  the  benefit  to  which  he  was 
entitled,  and  he  should  be  content  in  being  allowed  to  use  it 
for  this  purpose.  But  the  objection  disappears  in  presence 
of  the  fact  that  precisely  the  same  purpose  was  subserved 
whatever  name  be  given  to  the  defence.  Inasmuch  as  the 
plaintifl*  recovered  a  much  larger  sum,  whether  a  counter- 
claim, recoupment  or  setoff,  the  opposing  demand,  if  allowed 
by  the  jury,  would  necessaril}'  be  in  effect  a  diminishing  of 
the  plaintiff's  claim,  and  this,  to  some  extent,  would  seem 
from  the  verdict  to  have  been  done,  as  the  sum  assessed  by 
the  jury  is  less  by  $25  than  that  demanded  in  the  com- 
plaint, or  it  has  been  disallowed  altogether. 

We  have  carefully  considered  the  instructions  asked  and 
denied  or  modified,  and  those  given  to  the  jury,  in  the  light 
of  the  full  evidence  as  reported,  and  are  unable  to  find  any 
reviewable  error  in  either. 

There  is  no  dispute  that  the  defendant's  agreement  with 
Ransley  required  the  latter  to  furnish  all  the  materials  and 
do  all  the  work  in  putting  up  the  house,  doing  what  is  called 
*'  a  turnkey  job,"  for  all  which  the  former  was  to  pay  for  the 
work  as  it  progressed  definite  sums  until  it  was  completed. 
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It  is  also  not  denied  that  the  material  for  the  value  of  which 
the  suit  is  brought  was  supplied  by  the  plaintiff  and  entered 
into  the  construction  of  the  house.  So  the  only  (|uestion  is, 
were  these  supplies  furnished  to  the  one  or  the  other  of  these 
contracting  parties,  and  do  the  facts  proved  authorize  the 
inference  that  they  were  on  the  credit  of  the  defendant 
with  his  assent,  from  which  a  contract  to  pay  for  them  may 
be  implied  ?  This  the  jury  found,  and  there  was  no  direction 
asked  to  be  given  to  the  jury  that  there  was  no  evidence  war- 
ranting the  verdict,  and  no  complaint  can  now^  be  entertained 
here  for  the  failure  to  give  such  an  instruction. 

The  fourth  instruction  refused  is  outside  the  controversy, 
for  it  is  not  whether  the  defendant  became  collaterally  liable 
for  the  debt  of  Ransley,  under  the  Statute  of  Frauds,  but 
whether  he  contracted  himself  for  the  goods,  and  therefore 
the  evidence  did  not  admit  of  such  charge. 

The  sixth  instruction  was  properly  refused  upon  the  ground 
stated  by  the  Judge,  for  it  was  not  material  whether  the 
plaintiff  had  or  had  not  paid  for  so  much  of  the  lumber  as 
he  got  of  Petty  &  Co. — the  Bush  Hill  bill — if  as  his  mate- 
rial thus  acquired  they  were  furnished  to  the  defendant 
under  a  contract  with  him. 

We  find  no  error  in  the  record  of  which  the  defendant 
can  complain,  and  the  judgment  must  be  and  is  aflSrmed. 

Affirmed. 
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SILVER  VALLEY  MINING  CO.  v.  THE  BALTIMORE  MINING  CO. 

From  Davidson  Superior  Court. 

Smith,  C.  J.  Tliis  appeal  has  been  retained  for  several 
terms  under  an  adversaria  while  the  subject  matter  has  been 
fully  considered  in  the  opinion  heretofore  delivered  in  the 
decision  of  the  defendant's  appeal.  Silver  Valley  Co.  v. 
Baltimore  Co.,  99  N.  C,  445.  After  due  consideration,  and 
in  view  of  what  is  there  said,  our  conclusion  is  that  no  error 
is  disclosed  in  the  ruling  from  which  the  present  appeal  is 
taken,  and  therefore  we  affirm  the  judgment. 

Affirmed. 


BROWN  v.  BROWN. 


From  Jackson. 


The  judgment  of  the  Court  below — in  favor  of  the  defend- 
ant— was  affirmed. 

A  petition  to  rehear  having  been  filed,  the  opinion  deliv- 
ered at  this  term  will  appear  with  that  which  will  be  made 
on  the  final  disposition  of  the  cause. 
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THE  STATE  v.  J.  M.  DALTON. 
Liquor    Sellmg —  Druggists — Indictment — Negative    Avermentfi. 

1.  The  principle  enunciated  in  State  v.  Wray,  72  N.  C,  253,  which 
exempts  from  criminal  prosecution  a  druggist  who,  in  good  faith, 
and  upon  the  prescription  of  a  physician,  sells  liquors  without  a 
license,  as  mediciyie,  will  not  be  extended  to  a  '*  liquor  dealer,*' 
although  the  latter  may  make  such  sale  upon  representations  and 
honestly  believing  that  the  liquors  are  to  be  used  for  medicinal 
purposes. 

13.  Indictments  under  the  Revenue  Acts  of  1885  and  1887  for  selling 
liquors  in  quantities  greater  than  one  quart,  should  negative  the 
facts  that  the  liquors  were  of  the  defendant's  own  manufacture, 
and  were  sold  at  the  place  of  manufacture,  or  were  the  product 
of  his  own  farm. 

Indictmkxt  for  selling  liquors  without  license,  tried  before 
MacRae^  J.,  at  Spring  Term,  1888,  of  the  Superior  Court  of 
Macon  County. 

The  indictment  contained  three  counts: 

1.  The  first  charged  the  defendant  with  unlaw^fully  selling 
and  retailing  spirituous  liquors  to  Joseph  Beasley,  by  meas- 
ure less  than  a  quart,  to-wit:  by  the  pint,  not  having  a 
license,  &c 

2.  The  second  charged  the  unlawful  selling,  &c.,  to  Joseph 
Beasley,  by  a  measure  less  than  a  gallon,  to-wit :  by  the  (jiuart, 
not  having  a  license,  &c. 

3.  And  the  third  charged  the  unlawful  selling,  &c.,  to 
Joseph  Beasley,  by  a  measure  less  than  five  gallons,  to-wit: 
by  the  gallon^  not  having  a  license,  &c. 

The  indictment  was  found  by  the  Grand  Jury  at  Fall 
Term,  1887. 

"  Before  the  jury  was  empaneled  the  defendant  moved  to 
quash  the  indictment  for  want  of  jurisdiction,  upon  the 
ground  that  under  the  Revenue  Act  of  1887,  §§  31  and  35, 
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the  jurisdiction  was  in  the  Court  of  a  Justice  of  the  Peace." 
Motion  denied,  the  Coxivi  holding  that  the  defendant  might 
have  the  benefit  of  this  point  under  the  plea  of  not  guilty. 
Defendant  excepted. 

J.  Beasley,  witness  for  the  State,  testified  that  "  he  bought 
whiskey  from  the  defendant  in  January  or  February,  1887, 
a  quart  each  time.  Defendant  keeps  a  regular  place  of 
sale — a  grocery.  About  the  last  of  January  or  first  of  Feb- 
ruary, 1887,  was  the  first  time  witness  bought  whiskey  of 
defendant.  After  that  he  bought  again,  both  times  a  quart. 
Witness  bought  whiskey  from  defendant  on  a  physician's 
certificate  for  his  sick  wife.     Defendant  is  not  a  druggist." 

Counsel  for  defendant  asked  the  Court  to  charge  the  jury 
that,  if  the  defendant  sold  the  whiskey  in  good  faith  for 
medicinal  purposes,  on  a  prescription  of  a  physician,  he  was 
not  guilty.     This  was  declined,  and  defendant  excepted. 

The  Court  charged  the  jury  that  if  defendant  sold  whiskey 
to  the  witness  as  alleged,  at  a  time  more  than  six  months 
before  the  finding  of  the  bill,  the  Court  would  have  juris- 
diction, but  if  the  sale  took  place  within  six  months  before 
the  finding  of  the  bill,  this  Court  would  not  have  jurisdic- 
tion.    Defendant  excepted. 

The  Court  further  instructed  ihe  jury,  that  the  defendant 
not.  being  a  druggist,  could  not  sell  by  the  quart  without 
a  license,  even  upon  a  physician's  prescription.  Defendant 
excepted. 

There  was  a  verdict  of  guilty,  judgment,  and  appeal. 

Attorney  General,  for  the  State. 
Mr.  Kope  Elias,  for  the  defendant. 


Davis,  J.  (after  stating  the  case.)  The  only  evidence  as 
to  the  time  when  the  alleged  offence  was  committed,  shows 
that  it  was  in  January  or  February,  1887,  before  the  enact- 
ment of  chapter  135  of  the  Laws  of  1887,  which  was  March 
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7th,  1887,  but  so  far  as  it  relates  to  the  offence  charged  in 
the  indictment,  it  is  immaterial  whether  it  occurred  under 
ch.  175,  §34,  of  the  Acts  of  1885,  or  ch.  135,  §35,  of  the 
Acts  of  1887,  as  they  do  not  differ  in  r  spect  to  the  matters 
charged  in  the  indictment.  The  slight  changes  made  in  the 
former  by  the  latter  in  no  way  affect  the  penalties  imposed, 
and  as  to  them  the  latter  does  not  repeal  the  former.  Slate 
V.  Sutton,  100  N.  C,  174. 

Whether  under  the  act  of  1885  or  1887,  the  punishment 
does  not  exceed  a  "  fine  of  $50  or  imprisonment  for  thirty 
days,  and  a  Justice  of  the  Peace  had  exclusive  original 
jurisdiction  "  within  six  months  after  the  commission  of  the 
offence."  After  six  months  the  Superior  Court  might  assume 
jurisdiction,  if  official  cognizance  had  not  been  taken  by  a 
Justice  of  the  Peace,  and  the  ruling  of  his  Honor  upon  the 
question  of  jurisdiction  was  correct.     The  Code,  §  892. 

This  disposes  of  the  defendant's  exception  to  the  refusal 
of  his  Honor  to  quash  the  indictment,  and  also  of  the 
exception  to  the  charge  in  regard  to  the  jurisdiction. 

As  to  the  questions  involved  in  the  exceptions  to  the  refu- 
sal of  the  Court  to  charge  as  requested  in  regard  to  the  sale 
for  medicinal  purposes  upon  the  prescription  of  a  physician, 
and  to  the  charge  in  relation  thereto  as  given,  there  has  been 
some  conflict  in  judicial  decisions ;  but  in  the  late  case  of 
The  State  v.  McBrayei\  98  N.  C,  619,  Merrimon,  J.,  deliver- 
ing the  opinion  of  the  Court,  in  commenting  on  the  case  of 
The  State  v.  Wray,  72  N.  C,  253,  relied  on  by  counsel  for 
defendant,  said  that  case  "  went  to  the  extreme  limit  of  the 
power  of  interpretation  ;"  and  much  stress,  in  Staie  v.  Wray^ 
was  laid  upon  the  fact  that  the  sale  was  not  only  upon  the 
prescription  of  a  physician,  but  was  made  by  a  druggist, 
whose  business  it  was  to  sell  medicine  upon  prescriptions, 
and  though  in  conflict  with  a  dictum  in  State  v.  Wool,  86  N. 
C,  708,  this  Court  will  not  go,  by  construction  or  iuterpreta- 
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tion,  beyond  the  ruling  in  State  v.  Wray.  To  do  so  wouM 
tend  to  impair  the  force  of  the  statute,  weaken  its  restraining 
power,  and  often  to  defeat  the  legislative  will,  by  rendering 
evasions  and  violations  ef  the  law  easy.  It  is  not  pretended 
that  defendant  kept  whiskey  for  sale  as  a  medicine,  as  drug- 
gists do,  and  for  which  they  are  required  to  pay  a  license. 
Tax  Acts  of  1887,  ch.  135,  §  21.  This  disposes  of  the  other 
exceptions. 

We  think  it  proper  to  call  attention  to  the  omission  in  the 
second  and  third  counts  of  the  indictment  to  negative  the 
facts  that  the  spirits  sold  were  of  the  defendant's  own  man- 
ufacture, and  sold  at  the  place  of  manufacture,  or  the  product 
of  his  own  farm,  as  was  properly  done  in  State  v.  Whisseii- 
hunt,  98  N.  C,  (582,  and  which  should  be  done.  State  v.  Stamey, 
71  N,  C,  202;  State  v.  Miller,  7  Ired.,  275;  State  v.  Loftin,  2 
D.  &  B.,  31 ;  State  v.  Haz^ll,  100  N.  C,  471 ;  State  v.  SaUon, 
Ibid.,  474. 

This  objection  does  not  apply  to  the  first  count,  which  is^ 
good,  and  the  verdict  being  a  general  one,  it  is  sufficient  if 
any  one  of  the  counts  is  good. 

There  is  no  error.  Affirmed. 
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STATE  V.  J.  C.  COOPER. 

•  Local    Option — Elections — Public    A  cts —  Townshipa — Jurisdic- 
tion— Indictment — Duplicity —  When  Defect  Cared  by  Verdid. 

1.  The  result  of  an  election  cannot  be  collaterally  impeached — this  must 
be  done  by  an  action  brought  for  that  specific  object. 

"2.  Public  Acts  are  always  noticed  judicially  by  the  Court,  and  the 
omission  to  refer  to  them  in  indictments  is  not  ground  for  arrest  of 
judgment. 

S.  Where  an  election  is  held  under  the  Local  Option  Act  in  a  township, 
and  afterwards  the  name  of  the  township  is  changed  by  law.  this 
does  not  have  the  effect  of  repealing  the  Local  Option  Law  therein. 

4.  The  Superior,  Criminal  ?nd  Inferior  <Jk)urt8  have  jurisdiction  ol 
offences  against  the  Local  Option  Act. 

i$.  An  indictment  which  charges  more  than  one  offence  in  the  same 
count  is  bad  for  duplicity,  and  may  be  quashed  for  that  reason, 
but  if  a  nol.  2}roH.  is  entered  as  to  all  but  one  charge,  or  the  defend- 
ant elects  to  go  to  trial  and  is  convicted,  the  defect  will  be  cured. 

Indk'tmkxt  for  violation  of  tlie  Local  Option  Law,  tried 
before  Montgomery,  J.,  at  September  Term,  1887,  of  Tran- 
i^YLVANiA  Superior  Court. 

It  is  charged  in  the  indictment  that  the  sale  of  spirit- 
uous liquors  was  prohibited  in  Davidson  River  Town- 
fihip,  in  the  county  of  Transylvania,  by  a  vote  of  a  majority 
of  the  electors  of  that  township,  as  allowed  by  the  statute 
{The  Code,  §§  3110,  3116),  and  that  the  defendant  sold  such 
liquors  within  that  township  while  such  sale  was  so  prohib- 
ited to  sundry  persons  named,  there  being  but  one  count  in 
the  indictment,  so  that  several  distinct  offences  were  charged 
in  the  same  indictment  and  in  the  same  count. 

Before  the  defendant  pleaded,  "  by  direction  of  the  Court, 
iind  without  objection  from  the  defendant,  the  Solicitor  was 
required  to  elect  as  to  which  charge  of  the  bill  he  would  try 
tipon,  and  a  nol.  pros,  was  entered  as  to  all  but  the  charge 
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of  selling  to  Samuel  Merrill.  Defendant  pleads  not  guilty, 
and  specially  that  no  such  election  as  that  charged  or 
reported  was  ever  held." 

On  the  trial  the  State  offered  in  evidence  the  minutes  of 
the  County  Commissioners  of  said  county  containing  an 
order  for  an  election  on  local  option  in  said  township. 

Record  of  petitions  before  said  bosird  and  the  original 
petitions  of  citizens  of  said  township. 

Record  of  returns  of  election  of  June,  1880,  made  to 
Board  of  Commissioners,  declaring  the  result  of  said  election : 
for  prohibition,  84  ;  for  license,  74. 

The  Register  of  Deeds,  as  a  witness,  identified  the  records 
and  original  petitions,  and  testified  that  there  were  no  other 
records  of  said  board  concerning  said  election. 

Samuel  Merrill,  a  witness  for  the  State,  testified  that  in 
February,  1887,  he  bought  two  packages  of  whiskey  con- 
taining five  gallons  each,  and  four  or  four  and  a  half  gal- 
lons also,  from  the  defendant  at  rectifying  house  in  said 
township. 

The  defendant  offered  as  a  witness  one  Forsythe,  who 
stated  that  he  remembered  the  local  option  election  in 
1880;  that  he  took  an  interest  in  it  outside,  and  assisted  in 
counting  the  votes. 

The  defendant  asked  the  following  question  : 

"  Do  you  recollect  of  any  votes. in  favor  of  license  being 
thrown  out  after  the  counting  of  the  votes?" 

Objection  by  the  State.  Sustained,  and  the  defendant 
excepted. 

The  defendant's  counsel  offered  the  following  further 
exception  in  writing : 

The  counsel  for  the  defendant  offered  to  prove  that  at  the 
election  held,  as  alleged  in  the  bill  of  indictment,  there  was 
seventy-four  votes  cast  for  license  and  eighty-four  for  prohi- 
bition, and  this  was  the  return  of  the  judges  of  said  elec- 
tion.    He  then  offered  to  prove  that  after  the  election  was 
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open  and  had  progressed  for  a  while  the  judges  took  out  the 
votes  and  began  de  novo,  without  any  notice  or  proclamation 
to  that  effect.  He  also  proposed  to  prove  that  after  the  elec- 
tion was  over  and  the  polls  closed  the  judges  threw  out 
eight  or  ten  votes,  all  of  which  were  for  license,  and  had 
these  votes  been  counted  it  would  have  changed  the  result, 
or  at  least  made  it  doubtful.  But  his  Honor  ruled  out  the 
question  intended  to  elicit  this  information,  and  held  that 
the  election  could  not  be  thus  collaterally  attacked,  and 
thereupon  the  defendant  excepted.  The  counsel  further 
insisted  that  the  irregularities  before  and  after  the  election 
was  closfid  were  sufficient  to  annul  the  election,  and  the  same 
was  done  by  the  officers  appointed  to  hold  the  election,  and 
employees  acting  under  their  immediate  direction,  and  it 
was  done  for  the  purpose  of  defeating  the  will  of  the  major- 
ity of  the  voters.  But  his  Honor  was  of  tlie  opinion  that 
the  election  could  not  be  thus  attacked,  and  thereupon  ruled 
out  the  evidence  as  was  intended  to  be  elicited  by  the  ques- 
tion propounded  to  the  witness  Forsythe,  and  the  defendant 
excepted. 

Defendant  moved  in  arrest  of  judgment  on  the  ground : 

1.  That  the  bill  of  indictment  is  defective,  in  that  no  allu- 
sion is  made  to  the  act  of  Assembly  authorizing  local  option, 
nor  to  the  act  of  Assembly  changing  the  name  of  the  town- 
ship. 

2.  That  the  act  of  Assembly,  chapter  136, 1881,  changing 
the  name  of  the  township,  repeals  the  local  option  act. 

3.  That  this  Court  has  no  jurisdiction  of  the  offence 
charged  in  the  bill  of  indictment 

Motion  in  arrest.     Defendant  excepts. 
There  was  a  verdict  of  guilty  and  judgment  against  the 
defendant,  from  which  he  appealed  to  this  Court. 

The  Attorney  General^  for  the  State. 
Mr,  G,  N.  Folk,  for  the  defendant. 
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Merrimon,  J.  (after  stating  the  case.)  The  defendant 
made  no  objction  on  the  trial  to  the  evidence  produced  on 
the  part  of  tlie  State.  It  went  to  prove  that  an  election  was 
ordered  and  held  according  to  the  forms  of  the  law,  and  that 
the  result  was  ascertained  and  dechired  in  writing  to  be  in 
favor  of  "Prohibition."  The  statute  {The  Code,  §3114) 
required  that  it  should  be  held  as  nearly  as  practicable  in 
accordance  with  the  statute  regulating  elections  of  members 
of  the  General  Assemblv.  It  seems  to  us  that  this  was  sub- 
stantially  done.  It  appears  that  there  was  but  one  voting 
place  in  the  township.  The  judges  and  registrar  conducted 
the  election  at  the  time  and  place  prescribed,  ascertained  the 
result  thereof,  and  certified  the  same  over  their  proper  signa- 
tures, and  deposited  their  certificate  with  the  Register  of 
Deeds.  They,  under  the  circumstances,  necessarily  consti- 
tuted the  canvassing  board  for  the  purpose  of  ascertaining 
the  result,  and  what  they  did  was  about  as  near  an  observ- 
ance of  the  election  law  applicable  as  was  practicable.  There 
was  no  formal  proclamation  of  the  result,  but  this  was  not 
essential.  The  important  and  essential  things  to  be  done 
were,  that  the  proper  officers  should  hold  the  election,  ascer- 
tain the  result  and  certify  the  same,  and  deposit  their  certifi- 
cate in  the  proper  public  office  of  deposit,  so  that  the  people 
of  the  township — indeed,  all  people — could  there  learn  the 
result.  They  had  notice  of  the  election,  and  the  law  charged 
them  with  knowledge  of  the  result.  It  provided  the  means 
by  w^hich  and  the  place  where  such  information  might  be 
had  by  everybody. 

Such  ascertainment  and  declaration  of  the  result  of  the 
election  was  prima  facie  correct,  and  it  was  conclusive  until 
by  a  proper  action,  brought  for  the  purpose,  the  true  result 
otherwise  should  be  ascertained  and  declared  by  a  judicial 
determination.  The  law  contemplates  and  intends,  generally, 
that  the  result  of  an  election,  as  determined  by  the  proper 
election  officers,  shall  stand  and  be  eff'ective  until  it  shall  be 
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regularly  contested  and  reversed,  or  adjudged  to  be  void  by 
a  tribunal  having  jurisdiction  for  that  purpose.  It  would 
lead  to  confusion  and  ridiculous  absurdity  to  jillow  the 
validity  and  result  of  an  election  to  be  contested  every  time 
the  result  of  it,  as  determined  b}'  the  election  officers,  became 
material  collaterally  in  a  litigation.  In  the  present  case  the 
defendant  might  be  able  to  prove  facts  showing  that  the 
election  mentioned  was  void  for  one  cause  or  another;  another 
defendant,  charged  with  a  like  offence,  might  be  less  fortu- 
nate, and  the  State  might  show  that  it  was  regular  and  valid, 
and  so  on  indefinitely.  The  law  does  not  provide  for  such 
continual  and  repeated  contests  in  every  case  that  may  arise. 
It  intends  that  one  contest,  properly  instituted  for  the  pur- 
pose, shall  establish  the  validity  or  invalidity  of  the  election 
questioned.  If  the  present  defendant  or  others  were  dissat- 
isfied with  the  conduct  of  the  election,  or  the  result  of  it  as 
declared,  they  should  have  promptly  brought  their  action, 
as  they  might  have  done,  to  contest  its  validity  and  the  cor- 
rectness of  the  ascertained  result.  They  had  the  right  to  do 
so,  and,  as  they  did  not,  it  cannot  be  attacked  in  a  collateral 
action.  This  is  well  settled.  SmaMwood  v.  New  Berne,  90 
N.  C,  3() ;  State  v.  Emery,  98  N.  C,  768,  and  cases  there  cited ; 
Gatling  v.  Bomie,  Ibid.,  573 ;  McDowell  v.  Con8lriu:tion  Com- 
pany, 96  N.  C,  514 ;  Rigsbee  v.  Durham,  99  N.  C,  341. 

Nor  can  the  motion  in  arrest  of  judgment  be  sustained. 
The  first  ground  assigned  in  support  of  it  is  without  force. 
The  statute  in  respect  to  *'  liocal  ( )ption  "  referred  to  is  a  pub- 
lic one,  of  which  the  Court  takes  notice,  and  applies  in  all 
proper  connections,  and  in  this  case  in  connection  with  the 
charge  in  the  indictment.  And  so  also  the  statute  (Acts 
1881,  ch  136)  which  changes  the  name  of  the  tow-nship 
mentioned  in  the  indictment  is  a  public  local  one,  of  which 
the  Court  takes  notice,  and  applies,  in  connection  with  the 
averment  in  the  indictment,  that  the  name  had  been  changed 
by  that  statute.     State  v.  Chambers,  93  N.  C,  600. 
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Nor  does  the  statute  last  cited  repeal  the  "  Local  Option 
Act"  in  the  township  mentioned  or  elsewhere,  or  in  any 
way  or  manner  affect  it;  it  simply  changes  tlie  name,  and 
does  not  purport  to  change  or  nffect  the  territory  or  anything 
or  any  state  or  condition  of  things  within  its  compass. 

Very  clearly,  the  Court  had  jurisdiction  of  the  offence 
charged.  The  statute  {The  Code,  §311())  makes  it  a  misde- 
meanor to  sell  t»ny  spirituous  liquors  within  a  "  county,  town 
or  township"  where  such  sale  is  prohibited  as  provided  in 
that  statute,  and  no  particular  measure  of  punishment  for 
the  olfence  is  prescribed.  A  Justice  of  the  Peace,  therefore, 
had  not  jurisdiction  of  the  ofi'ence  charged,  and  the  Superior 
Court  had,  and  the  Criminal  and  Inferior  Courts  would  have 
in  like  cases. 

What  we  have  said  disposes  of  the  objections  raised  by 
th^  defendant.  It  is  made  our  duty  to  look  through  the 
whole  record  and  see  if  it  is  sufficient  to  warrant  the  judg- 
ment. We  have  done  so,  and  deem  it  proper  to  say  that  we 
find  that  the  indictment  contained  but  a  single  count,  and 
in  effect  charged  several  distinct  offences.  It  was,  therefore, 
bad,  because  of  duplicity,  and  the  defendant  might  have 
objected  to  it  successfully  by  demurrer,  or  a  motion  to  quash 
it  might  have  been  sustained.  Ach.  Cr.  PI.,  50.  But  the 
Court  retjuired  the  Solicitor  to  elect  that  he  would  prosecute 
for  a  single  offence  charged,  and  he  entered  a  nolle  prosequi 
as  to  all  the  offences  charged  but  one.  This,  in  effect,  left 
but  a  single  cliarge  in  the  indictment,  and  we  cannot  see 
that  the  defendant  suffered  or  could  suffer  any  harm  by 
pleading  to  it,  and  going  to  trial  upon  his  plea.  But  if 
there  was  a  defect  it  was  cured  by  the  verdict,  and.  the  judg- 
ment could  not  be  arrested  on  that  account.  State  v.  Lock- 
tear,  Busb.,  205 ;  State  v.  Simons,  70  N.  C,  33H. 

There  is  no  error.  Affirmed. 
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STATE  V.  J.  FRANK  SHOEMAKER. 

kSlandei'  of  Inrtocenf  Woman — Evidence. 

1.  A  new  trial  will  not  be  awarded  upon  the  ground  of  the  admission  of 
irrelevant  evidence,  unless  *t  is  made  to  appear  that  the  appellfint 
was  in  some  way  prejudiced  thereby. 

8.  In  an  indictment  under  The  Code,  §  lllH,  for  slandering  an  innocent 
woman,  it  is  sufficient  if  it  is  made  to  appear  that  the  words  used 
amounted  to  a  charge  of  incontinency,  and  that  they  were  uttered 
in  the  hearing  of  a  third  person. 

8.  Calling  an  innocent  woman  **  a  d— d  whore,*'  in  a  loud  and  angry 
manner,  in  the  bearing  alone  of  the  wife  of  the  speaker,  is  a  charge 
of  incontinency  within  the  meaning  of  the  statute. 

IxnicTNf  EXT  for  slander  of  an  innocent  woman,  tried  before 
MeareSy  J.,  at  October  Term,  1888,  of  the  Criminal  Court  of 
MK(KLENBrR<j  County. 

The  following  is  so  much  of  the  case  on  appeal  as  is 
necessary  to  present  the  grounds  of  the  defendan^ts  excep- 
tions : 

The  prosecutrix,  one  Mrs.  Annie  McClure,  testified  in  sub- 
stance, that  the  defendant  was  abusing  an*!  cursing  his  wife: 
that  they  (the  defendant  and  his  wife)  were  running  towards 
her,  and  when  within  a  short  distance  of  where  she  was, 
about  forty  steps  from  the  public  road,  the  defendant  halted 
and  turned  towards  her  and  said:  "  Yes,  there  is  another 
d — d  negro  whore  who  will  go  to  town  to-morrow  and  get 
out  another  warrant  against  me."  That  the  defendant 
cursed  her  and  called  her  a  whore.  The  language  was  in  a 
loud  tone  of  voice  and  could  have  been  heard  a  long  ways 
off.  Drfendant^s  wife  was  a  short  distance  off'.  The  prose- 
cutrix also  testified  that  she  was  an  innocent  woman  and 
never  had  illicit  intercourse  with  any  man. 

On  the  cross-examination  the  defendant's  counsel  asked 
the  witness  '*  if  she  did  not  tell  one  H.  L.  Hunter  (when 
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on  a  visit  to  her  house  at  a  certain  time),  while  talking  to 
him  about  this  occurrence,  that  the  defendant  had  called  her 
a  negro,  and  upon  being  told  by  said  Hunter  that  it  was  not 
an  indictable  offence  to  call  a  woman  a  negro  because  it  was 
not  slander  according  to  law,  and  she  then  told  Hunter  that 
the  defendant  had  called  her  a  whore;  and  furthermore,  in 
the  same  conversation  with  said  Hunter,  did  she  not  speak 
of  some  former  prosecutions  against  the  defendant,  J.  F. 
Shoemaker,  saying  that  her  object  was  to  drive  him  from 
the  neighborhood,  and  saying:  '/  think  that  we  will  down 
him  this  time  f  " 

To  this  interrogatory  the  prosecutrix  answered  that  she 
"had  never  had  any  such  conversation  with  Hunter;  that  it 
was  true,  however,  that  Hunter  did  make  a  visit  to.her  house 
at  that  time,  and  that  he  tried  to  '  pick  *  her  and  other  members 
of  the  family  about  a  suit  which  he  had  against  the  Plummers, 
and  he  talked  a  good  deal  about  the  suit  and  the  Plummers, 
and  advised  us  to  break  with  the  Plummers;  but  he  said 
nothing  in  my  hearing  about  this  occurrence  with  the  defend- 
ant. Shoemaker,  although  he  might  have  talked  about  it  to 
other  members  of  the  family  without  my  hearing  him.  I 
deny  that  he  had  any  such  conversation  with  me. ^ 

H.  L.  Hunter  was  introduced  by  the  defendant,  and  testi- 
fied that  a  few  days  prior  to  the  August  Term  of  the  Court 
he  visited  the  house  where  the  prosecutrix,  Annie  McClure, 
lives,  and  that  in  a  conversation  between  them,  which  was 
relative  to  tliis  difficulty  between  her  and  the  defendant, 
Shoemaker,  she  said  to  him  that  Shoemaker  called  her  a 
negro,  and  the  witness  then  told  her  that  did  not  amount 
to  slander  and  was  not  indictable,  and  she  then  said  to  the 
witness  that  the  defendant  had  called  her  a  whore.  She 
went  on  to  speak  of  some  former  prosecutions  against  the 
defendant  which  she  said  had  failed,  and  then  said  ''she 
thought  they  would  down  him  this  time,  and  she  wanted  to 
drive  him  out  of  the  neighborhood.'^ 
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On  the  cross  examination  the  witness  testified  that  he  did 
have  something  to  say  about  the  Plummers  in  that  same 
conversation  with  the  prosecutrix,  but  he  denied  that  be 
advised  her  to  break  with  the  Plummers,  and  that  he  had 
said  they  were  a  bad  people. 

The  defendant  himself  and  one  John  Lytle  testified,  and 
their  evidence  tended  to  contradict  the  prosecutrix. 

After  the  close  of  the  defendant's  testimony  the  State 
resumed  the  examination  of  witnesses,  and  recalled  Mrs. 
Annie  McClure,  who  testified  that  she  did  not  have  any  con- 
versation with  the  defendant's  witness  Hunter,  at  the  time 
spoken  of  by  him,  or  at  any  other  time,  relative  to  the  diflB- 
culty  between  her  and  the  defendant  Shoemaker ;  that  noth- 
ing was  said  between  them  about  the  language  which  Shoe- 
maker had  applied  to  her.  The  Solicitor  for  the  State  then 
asked  the  witness  what  was  the  conversation  between  her 
and  the  witness  Hunter  at  the  same  time  and  place  about 
the  Plummer?.  This  question  was  objected  to  by  the  defend- 
ant's counsel,  and  admitted  by  the  Court,  and  the  defend- 
ant's counsel  excepted.  The  witness  answered,  that  in  the 
conversation  referred  to,  the  witness  Hunter  tried  to  "  pick" 
her  with  regard  to  a  suit  he  had  with  the  Plummers,  and 
also  that  he  advised  her  to  break  with  the  Plummers  and 
cut  their  acquaintance,  as.  they  were  not  proper  persons  to 
associate  with. 

Two  witnesses  testified  that  the  character  of  the  prosecu- 
trix, Mrs.  Annie  McClure,  is  good,  and  two  witnesses  testified 
that  the  character  of  the  defendant  Shoemaker  is  bad,  and 
two  witnesses  testified  that  the  character  of  the  w^itness  H. 
D.  Hunter  is  good. 

The  following  prayer  for  instruction  was  offered  and  asked 
for  by  the  defendant's  counsel,  viz.:  ''That  even  taking  the 
testimony  of  all  the  Staters  mitnesses  to  he  true,  no  case  has  been 
proved  luithin  the  meaning  of  the  statute,  and  that  the  defendant  is 
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eiUiUed  to  an  acquittal :  Umt^  in  order  to  make  a  case,  it  must  be 
Afmm  thai  the  language  must  have  been  lieard  by  some  third 
personr 

This  prayer  for  instruction,  taken  as  a  whole,  was  refused 
by  the  Cburt,  although  the  defendant  was  given  the  benefit 
<rf  the  concluding  proposition  of  the  prayer ;  that  is  to  say, 
that  the  language  used  by  the  defendant  must  have  been 
heard  by  some  third  person  in  order  to  constitute  a  case  of 
guilt. 

The  counsel  for  the  defendant  excepted  to  this  ruling  of 
the  Court. 

The  Court  instructed  the  jury  on  the  law  (in  substance), 
that  the  statute  controlling  this  case  was  intended  for  the 
protection  of  innocent  females  only ;  that  anf  innocent  woman, 
within  the  purview  of  the  statute,  is  a  woman  who  has  never 
had  illicit  sexual  intercourse  with  a  man  ;  that  it  devolved 
upon  the  State  to  establish  the  fact  of  the  innocency  of  the 
woman  whose  character  is  alleged  to  have  been  slandered 
by  the  defendant  to  the  satisfaction  of  the  jury  and  beyond 
any  reasonable  doubt.  (The  Court  here  recapitulated  the 
testimony  in  the  case  bearing  upon  the  character  of  Mrs. 
Annie  McClure,  the  prosecutrix.)  The  Court  furthermore  in- 
structed the  jury  that  the  language  charged,  or  alleged  to 
have  been  used  by  the  defendant  in  this  and  all  jsimilar  cases, 
must  be  such  as  to  amount  to  a  charge  of  incontineticy. 

The  Court,  after  recapitulating  all  the  testimony  in  the 
case,  instructed  the  jury  that  if  "  they  were  convinced  beyond 
a  reasonable  doubt  that  the  prosecutrix  is  an  innocent  woman, 
and  furthermore  that  the  prosecutrix  had  sworn  to  the  truth  ; 
that  at  the  time  and  place  described  by  her  the  defendant 
had  called  her  a  *  damned  negro  whore*  in  the  presence  of 
a  third  person  (his  wife),  that  this  language  amounted  to  a 
charge  of  incontinency,  and  they  ought  to  convict  the  defend- 
ant; but  that  the  jury  must  be  satisfied  beyond  a  reasonable 
doubt  on  both  of  these  issues  before  they  could  convict.     Is 
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the  prosecutrix  an  innocent  woman?  If  so,  did  the  defend- 
ant call  her  a  damned  negro  whore,  as  she  has  testified? 
That  the  defendant  had  testified  that  he  did  not  say  any- 
thing of  an  insulting  nature  on  the  occasion  in  question  to 
the  prosecutrix,  but  that  he  did  answer  back  to  a  negro 
woman  (as  he  supposed)  that  she  was  a  *  damned  black 
bitch; 

He  denies  this  charge. 

The  defendant  is  an  interested  witness.  The  law  does  not 
say,  however,  that  an  interested  witness  must  not  be  believed, 
but  it  does  say  that  the  jury  must  scrutinize  his  testimony 
with  greater  severity,  for  the  reason  that  he  is  an  interested 
witness,  than  they  would  otherwise  do;  that  being  an  inter- 
ested witness  his  testimony  does  not  stand  on  the  same  high 
and  unsusi)icious  level  or  plane  where  otherwise  it  might 
stand." 

On  motion  of  defendant's  counsel,  a  motion  for  a  venire de 
novo  W'as  entered. 

The  counsel  for  the  defendant  submitted  a  motion  for  a 
new  trial,  based  upon  the  following  reasons,  viz  : 

1.  Because  the  Court  erred  in  admitting  the  testimony  of 
the  State's  witness,  Annie  XlcClure,  in  that  she  was  allowed 
to  state  thfe  conversation  wh'cli  was  held  between  her  and 
the  defendant's  witness,  H.  L.  Hunter,  (as  she  alleges)  rela- 
tive to  cutting  the  acquaintance  of  and  breaking  off  with 
the  Plummer  family,  which  was  objected  to  by  the  defend- 
ant's counsel. 

2.  Because  the  Court  erred  in  refusing  the  prayer  for 
instruction  as  hereinbefore  set  forth  and  offered  bv  the 
defendant's  counsel ;  and  because  of  the  erroneous  charge  as 
given  by  the  Court. 

There  was  a  verdict  of  guilty,  judgment,  and  appeal  by 
the  defendant 
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Ati^yrney  General,  for  the  State. 

Mr.  W.  H.  Bailey  (by  brief),  for  the  defendant. 


Davis,  J.  (after  stating  the  case.)  1.  The  admi?sion  of  the 
testimony  of  the  prosecutrix  in  regard  to  the  conversation 
with  Hunter,  and  what  was  said  about  the  sjuit  with  the 
Plummers,  is  the  ground  of  the  tirst  exception.  This  evi- 
dence first  came  out,  without  objection,  upon  the  cross- 
examination  of  the  witness  by  the  defendant,  and  thereafter, 
Hunter,  a  witness  for  the  defendant,  was  examined  in  rela- 
tion thereto  without  objection.  We  do  not  see  how  what 
was  said  in  relation  to  the  suit  with  the  Plummers  was  in 
any  way  materia'  to  or  could  affect  the  issue  before  the 
jury,  nnd,  if  material  upon  the  reexamination  of  the  wit- 
ness, Annie  McClure,  it  was  rendered  so  by  what  was  said  by 
her  without  objection,  on  cross-examination,  and  by  the  con- 
tradiction thereof  by  the  witness  Hunter.  In  this  aspect  of 
the  CMse  she  had  a  right  to  explain,  and  thereby  corroborate 
her  own  testimony.  State  v.  Whitfield,  92  N.  C,  831.  Hut 
if  not  competent  for  tlie  purpose  of  explanation  and  cor- 
roboration, it  was  immaterial,  and  could  in  no  way  [)rejudice 
the  defendant  in  the  minds  of  the  jury.  The  admission  of 
immaterial  evidence  is  not  a  ground  for  a  new  trial,  unless 
it  appears  that  its  admission  f)r.'bably  worked  injury  to  the 
appellant.      Waggoner  v.  Ball,  95  N.  C,  323. 

2  There  was  no  error  in  refusing  to  give  the  first  part  of 
the  prayer  for  instructions  asked  by  the  defendant.  The 
words  spoken,  as  will  be  seen  by  reference  to  any  dictionary 
unquestionably  "  amount  to  a  charge  of  incontinency,' 
and  if  the  witness  Annie  McClure  is  to  be  believed,  she  was 
a  chaste  woman,  and  the  evidence  as  to  her  general  reputa- 
tion was  competent  to  support  her  testimony.  .It  is  insisted 
by  counsel  for  defendant  that  the  charge  of  his  Honor  is 
'obnoxious  to  the  objection  that  it  violated  the  act  of  '90  in 
arraying  the  testimony  against  the  defendant."     It  is  stated 
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that  the  Court  recapitulated  "  all  the  testimony  in  the  ease," 
and  if  any  favorable  to  the  defendant  was  omitted,  attention 
should  have  been  called  to  it  by  counsel. 

It  is  further  insisted  for  the  defendant  that  the  "legal 
entity  "  of  the  wife  being  merged,  **  husband  and  wife  are 
one  person,"  and,  therefore,  words  spoken  by  the  husband 
in  the  presence  of  the  wife  a^e  protected,  and  "assuming 
that  the  supposed  defamatory  words  were  spoken  in  the  hear- 
ing of  a  third  person,"  the  wife  is  not  such  a  person  within 
the  meaning  of  the  law,  and  if  she  was  such  a  third  person 
the  fact  that  she  was  "  a  short  distance  off"  is  not  sufficient 
to  prove  that  she  heard  the  defamatory  words.  We  are 
unable  to  see  the  force  of  this  objection.  The  words  spoken 
were  not  of  a  gentle  and  confidential  character,  between 
husband  and  wife,  but  spoken  in  a  loud  tone  which  could 
have  been  heard  a  long  way  off,  and  besides,  it  appears  from 
the  testimony  on  behalf  of  the  defendant  that  a  negro 
woman  was  near,  and  that  the  witness  John  Lytle  was  in 
hearing,  though  he  testified  that  the  language  used  by  the 
defendant  was  different  from  that  charged  by  the  prosecu- 
trix. There  is  no  error  in  refusing  to  charge  the  jury  as 
requested  or  in  the  charge  as  given. 

Affirmed. 
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THE  STATE  v.  ELIZA  MURPHY. 


Perjury — Indictment— Materiality  of  Oath — Evidence. 


1.  Id  an  iodictmeot  for  perjury,  where  the  necessary  averments  of  the 

constitution  of  the  Court,  the  joinder  of  issue,  the  administration 
of  the  oath,  and  the  falsity  and  materiality  of  the  evidence  given 
are  properly  made,  the  judgment  will  not  be  arrested  because  the 
truth  of  alleged  false  testimony  is  not  formally  negatived,  if  that 
allegation  sufficiently  appears  from  other  parts  of  the  indictment 
by  necessary  implication. 

2.  On  the  trial  of  an  indictment  for  an  assault  with  a  deadly  weapon,  it 

is  a  material  fact  whether  such  weapon  was  in  fact  used — among 
other  things,  to  show  the  jurisdiction  of  the  Court — but  how  it 
was  used  is  not  material,  and  hence  it  is  not  necessary  to  allege 
the  particular  way  in  which  it  was  employed. 

This  is  a  criminal  action,  which  was  tried  before  Ciark^  /., 
at  Fall  Term,  1888,  of  McDowell  Superior  Court. 

The  defendant  is  indicted  for  the  crime  of  perjury. 

The  following  is  so  much  of  the  indictment  as  is  necessary 
to  report  here : 

"The  jurors  for  the  State,  upon  their  oath,  present  that, 
heretofore,  to- wit:  on  the  22d  day  of  September,  A.  D. 
1884,  at  and  in  the  county  of  McDowell,  a  certain  crimi- 
nal action,  wherein  the  State  of  North  Carolina  was  plain- 
tiff and  George  Turner,  John  Turner  and  Mary  Turner 
were  defendants  (the  same  being  an  indictment  against  said 
defendants  for  an  assault  and  battery  upon  one  George  Mur- 
phy with  deadly  weapons,  to-wit:  a  gun,  a  rock  and  a  pis- 
tol), WHS  pending  and  at  issue  in  the  Superior  Court  of 
iMcDowell  Count}',  and  at  said  Fall  Term  of  said  Superior 
Court  of  said  McDowell  County  the  aforesaid  criminal 
action  was  tried  by  and  before  his  Honor  J.  A.  Gilmer, 
Judge  presiding,  at  said  Superior  Court,  and  a  jury,  said 
Superior  Court  having  competent  jurisdiction  to  try  said  crim- 
inal action.     And  that  upon  the  said  trial,  so  then  and  there 
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had  as  aforesaid,  one  Eliza  Murphy,  late  of  the  county  afore- 
said, api)eared  and  was  produced  as  a  witness  for  and  in 
behalf  of  the  said  State  of  North  Carolina,  the  plaintiff  afore- 
said, and  was  then  and  there  duly  sworn  and  took  her  corporal 
oath  on  the  Holy  Gospel  of  God,  before  the  said  J.  A.  Gilmer, 
so  being  Judge  as  aforesaid,  to  speak  the  truth,  the  whole 
truth  and  nothing  but  the  truth,  touching  and  concerning 
the  premises  aforesaid,  to-wit:  the  matter  then  in  question 
on  the  trial  and  action  aforesaid,  the  aforesaid  J.  A.  (Jilmer, 
as  Judge  of  said  Superior  Court  as  aforesaid,  then  and  there 
being  sufficient  and  competent  power  and  authority  to 
administer  the  said  oath  to  the  said  Eliza  Murphy.  And 
that  then  and  there,  upon  the  trial  and  action  aforesaid,  it 
became,  and  was  a  material  question  in  the  same,  whether 
the  said  John  Turner,  one  uf  the  defendants  aforesaid,  had 
and  used,  or  attempted  to  use, a  certain  pistol  in  committing 
the  assault  and  battery  charged  against  the  said  defendant 
in  the  indictment  and  criminal  action  there  being  tried  as 
aforesaid  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, present  that  the  said  Eliza  Murphy,  being  so  sworn  as 
aforesaid,  not  having  the  fear  of  God  before  her  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil, 
and  wickedly  devising  and  intending  to  prevent  the  due 
course  of  law  and  justice,  and  unjustly  to  injure  and 
aggrieve  the  said  defendant  John  Turner,  then  and  there,  on 
trial  and  action  aforesaid,  upon  her  oath  aforesaid,  unlaw- 
fully, falsely,  corruptly,  knowingly,  wilfully,  feloniously  and 
maliciously,  by  her  own  act  and  consent,  before  the  said 
Judge  and  jury  aforesaid,  did  depose  and  swear  and  give  in 
evidence  (amongst  other  things)  in  substance  and  to  the 
effect  the  following,  that  is  to  say,  that  the  said  John  Turner, 
in  committing  the  assault  and  battery  aforesaid,  had  and  used 
or  attempted  to  use  a  certain  deadly  weapon,  to-wit :  a  pistol, 
whereas  in  truth  and  in  fact  the  said  John  Turner  did  not 
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have  or  use,  or  attempt  to  use,  any  pistol  in  committing  the 
assault  and  battery  as  charged  in  the  indictment  and  crimi- 
nal action  as  aforesaid,"  &c.,  &c. 

The  defendant  pleaded  not  guilty  to  this  indictment.  On 
the  trial  there  was  a  verdict  of  guilty.  Thereupon  her 
counsel  moved  in  arrest  of  judgment  and  assigned  as  grounds 
of  his  motion : 

1.  She  avers  that  the  proceeding  in  which  the  false  oath 
is  alleged  to  have  been  taken  is  not  substantially  set  forth  in 
the  indictment  as  recjuired  by  the  act  in  such  case  made  and 
provided. 

2.  That  the  alleged  false  oath  is  not  sufficiently  negatived. 

3.  That  the  alleged  fal^e  oath  is  not  stated  with  sufficient 
precision  in  simply  averring  that  the  defendant  swore  that 
said  John  Turner  had  and  used  in  the  assault  a  pistol,  with- 
out showing  how  she  swore  that  he  used  it  and  for  what  pur- 
pose he  used  it. 

The  motion  was  denied,  as  was  also  a  motion  for  a  new 
trial,  and  there  was  judgment  against  the  defendant,  from 
which  she  appealed  to  this  Court. 

The  following  is  so  much  of  the  case  stated  on  appeal  as- 
it  is  necessary  to  report : 

Upon  the  trial  the  State  introduced  several  witnesses  who 
swore  that  on  the  trial  of  the  case  of  the  State  against  John 
Turner  and  others,  stated  in  the  indictment  in  this  case,  the 
defendant  appeared  as  a  witness,  and  some  of  them  swore 
that  defendant  stated  that  John  Turner  presented  a  pistol  at 
her,  and  others  stated  that  she  swore  that  he  presented  the 
pistol  at  her  and  also  at  George  Mmphy,  George  at  the  same 
time  being  in  the  hands  of  the  defendant,  and  was  attempting 
to  get  to  John  Turner,  but  was  detained  by  the  defendant. 

Defendant's  counsel  insisted  that  if  she  swore  that  said 
Turner  presented  the  pistol  at  her  she  w^ould  not  be  con- 
victed on  this  trial,  as  the  oath  w^ouM  not  be  material,  and  if 
she  swore  that  it  was  presented  at  both  it  would  not  help  the 
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matter,  for  the  reason  it  would  not  support  the  charge  in  the 
indictment,  and  asked  his  Honor  thus  to  submit  the  ques- 
tion. But  his  Honor  declined  to  do  so,  and  the  defendant 
excepted. 

The  Attorney  Genei^al,  for  the  State. 
No  counsel  for  tlie  defendant. 

Mkrrimox,  J.  (after  stating  the  case.)  The  motion  in 
Arrest  of  judgment  was  properly  disallowed.  No  one  of  the 
grounds  assigned  in  support  of  it  is  tenable. 

The  indictment  charges,  in  an  intelligent  and  orderly 
manner,  that  a  certain  criminal  action,  specified  by  its  title 
iind  other  descriptive  facts,  was  pending  at  a  specified  time 
in  and  before  a  Ck)urt  of  competent  jurisdiction  to  try  and 
xlisposeof  it — its  specific  nature  and  purpose  and  how  and 
by  what  means  the  offence  charged  therein  was  committed ; 
that  it  was  at  issue — that  on  the  trial  the  defendant  was  pro- 
duced as  a  witness  for  the  State  and  duly  sworn  —the  Court 
having  competent  authority  to  administer  the  oalh  ;  that  a 
material  question,  the  substance  of  which  is  charged,  arose 
X)n  the  trial ;  that  the  defendant,  as  such  witness  sworn,  testi- 
fied on  the  trial  and  gave  material  evidence,  the  substance 
of  which  is  charged  in  such  terms  and  with  such  fullness  as 
to  show  its  materiality.  The  truth  of  this  evidence,  it  is  true, 
is  not  negatived  in  express  terms,  as  it  should  have  been,  but 
it  is  certainly  denied  in  effect  by  charging  particularly,  spe- 
x?ifically  and  in  detail  that  what  the  defendant  so  testified  to 
as  true  was  not  done  as  she  said.  The  falseness  of  the  par- 
ticular material  evidence  of  the  defendant  charged  thus 
appears,  and  is  charged  by  necessary  implication,  and  with 
such  clearness  and  precision  as  that  the  Court  and  the  defend- 
ant could  certainly  see  that  such  testimony  of  the  defendant 
is  charged  to  be  false.  This  was  sufficient  to  serve  every  just 
purpose. 
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It  was  material  on  the  trial  of  the  criminal  action  men^ 
tioned  in  the  indictment  to  prove  that  the  assault  and  bat- 
tery therein  charged  was  committed  with  a  pistol,  as  charged^ 
in  order  to  show  the  grade  of  the  offence  and  the  jurisdiction 
of  the  Superior  Court  in  w^hich  the  action  was  pending  {The 
Code,  §  S92):  and  if  he  used  it  at  all  in  committing  the 
offence,  it  was  material  to  show  that  fact,  whether  the  defend- 
ant in  that  action  in  using  it  fired  it  at  the  person  assaulted 
or  struck  him  wnth  it,  or  attempted  to  do  so.  It  was  mate- 
rial to  show  that  he  used  the  pistol  in  some — in  any — way 
in  committing  the  assault,  because  the  use  of  that  weapon — 
a  deadly  one — gave  the  Superior  Court  jurisdiction  of  the 
offence.  Wherefore  charge  with  more  particularity  the 
defendant's  testimony  as  to  the  particular  manner  in  which 
and  the  purpose  for  which  it  was  used?  If  she  testified  that 
it  was  used  by  the  party  on  trial  in  any  way  and  for  any 
purpose  in  committing  the  offence,  the  testimony  was  mate- 
rial; and  if  she  swore  falsely,  and  did  so  wilfully  and  cor* 
ruptly,  that  it  was,  when,  in  fact,  it  was  not,  she  committed 
perjury.  The  charge  in  this  respect  was  sufficiently  definite 
to  give  to  her  to  understand  in  what  particular  she  swore 
falsely,  and  to  enable  her  to  prepare  her  defence. 

The  indictment  sets  forth  the  substance  of  the  offence 
charged  "  in  a  plain,  intelligible  and  explicit  manner,''  with 
such  fullness  as  that  the  Court  could  see  that  it  was  charged^ 
and  it  gave  the  defendant  such  information  as  was  necessary 
to  enable  her  to  make  defence  on  trial  and  in  case  of  a  sub- 
sequent prosecution.  Although  it  is  not  so  precise  and  satis- 
factory in  some  particulars  as  it  might  have  been  made,  we 
concur,  with 'the  Court  below  in  holding  that  it  is  sufficient,, 
under  the  statute  (The  Code,  §§  1183,  1184,  1185),  the  pur- 
pose of  which  is  to  render  unnecessary  merely  useless  refine- 
ments and  technicalities  in  pleading  that  once  prevailed  in 
cases  like  the  present  one.  Stale  v.  Hoyle,  6  Ired.,  1 ;  State  v. 
Davis,  69  N.  C ,  495 ;  S%ate  v.  Roberson,  98  N.  C,  751. 
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Nor  is  the  error  assigned  as  to  the  special  instruction  asked 
on  the  trial  well  founded.  The  evidence  that  the  defendant 
testified  that  the  pistol  was  presented  at  her  was  wholly 
immaterial,  but  the  evidence  that  she  testified  that  it  was 
presented  at  her  and  the  prosecutor  in  the  criminal  action 
on  the  trial  of  which  she  was  exjimined  as  a  witness,  was 
material,  because  it  tended  to  prove  the  guilt  of  the  delepd- 
ant  in  that  action,  and  to  show  that  the  Court  had  jurisdic- 
tion of  the  offence  therein  charged.  It  is  not  suggested  that 
the  immaterial  evidence  misled  the  jury  to  the  prejudice  of 
the  defendant,  and  she  was  not  entitled  to  the  particular 
instruction  she  asked  for.  What  instruction  the  Court  gave 
the  jury  does  not  appear,  but  the  presumption  is  that  it  was 
correct  and  satisfactory,  as  there  was  no  exception  to  it. 

There  is  no  error.  Affirmed. 


STATE  V.  S.  F.  WATKINS. 

' 

Cruelty  to  Animak — The  Code,  §2482 — Indidmetit — Practice. 

1.  In  charging  an  oflfence  created  by  statute,  it  is  sufficient,  ordinarily, 

'  if  the  indictment  follows  the  language  of  the  statute ;  but  where 
the  words  of  the  statute  designate  by  words  of  general  meaning, 
rather  than  define,  the  offence,  the  indictment  must  set  forth  the 
acts  constituting  such  offence. 

2.  The  Court  should  refuse  to  give  judgment  when  it  appears  that  the 

offence  is  not  sufficiently  charged,  even  though  no  motion  in  arrest 
be  made ;  and  when  it  appears  from  the  record  that  this  should 
have  been  done,  the  Supreme  Court  will,  ex  niero  mofti,  so  direct. 

3.  An  indictment  which  charged  that  the  defendant  did  *^  knowingly, 

wilfully  and  unlawfully  torture,  torment  and  act  in  a  cruel  man- 
ner towards  a  certain  animal,''  without  setting  out  the  facts  which 
constitute  such  torturing,  tormenting  or  cruel  conduct,  is  defect- 
ive, and  should  be  quashed. 


SEPTEMBER  TERM,  1888. 


703 


State  v.  Watkins. 


Indictment  for  cruelty  to  animals,  under  §  2482  of  The 
Code,  tried  before  Boykin,  J.,  and  a  jury,  at  August  Term, 
1887,  of  Wataicja  Superior  Court. 

The  facts  are  sufficiently  stated  in  the  opinion. 

The  defendant  is  indicted  for  an  alleged  violation  of  the 
statute  ( 77*6  CWe,  §  2482)  which  provides  as  follows:  "If 
any  person  shall  wilfully  overdrive,  overload,  wound,  injure, 
torture,  torment,  deprive  of  necessary  sustenance,  or  cruelly 
beat,  or  needlessly  mutilate  or  kill,  or  cause  or  procure  to 
be  overdriven,  overloaded,  wounded,  injured,  tormented, 
tortured,  or  deprived  of  necessary  sustenance,  or  to  be 
cruelly  beaten,  needlessly  mutilated,  or  killed  as  aforesaid, 
any  useful  beast,  fowl  or  animal,  every  such  offender  shall 
for  every  such  offence  be  guilty  of  a  misdemeanor." 

The  indictment  charges  that  the  defendant  "did  then  and 
there  knowingly  and  wilfully  and  unlawfully  torture,  tor- 
ment, and  act  in  a  cruel  manner  towards  a  certain  animal, 
to-wit,  a  hog,  the  property  of,"  &c.  The  defendant  pleaded 
not  guilty.  Upon  tlie  trial  there  was  a  verdict  of  guilty  and 
judgment  against  the  defendant,  and  he,  haviiig  assigned 
error,  appealed  to  this  Court. 

The  Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 


Mekrimon,  J.  It  seems  that  no  motion  in  arrest  of  judgment 
was  made  in  the  Court  below,  but  that  Court  should,  in  the 
absence  of  such  motion,  have  refused  to  give  judgment  upon 
the  ground  that  the  offence  was  not  sufficiently  charged  in 
the  indictment.  The  Court  cannot  properly  give  judgment 
unless  it  appears  in  the  record  that  an  offence  is  sufficiently 
charged.  It  is  the  duty  of  this  Court  to  look  through  and 
scrutinize  the  whole  record,  and  if  it  sees  that  the  judgment 
should  have  been  arrested  it  will,  ex  mero  motu,  direct  it  to  be 
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done.  State  v.  Wilson,  Phil.,  237  ;  State  v.  Wise^  67  N.  C,  281 : 
State  V.  Bobbitt,  70  N.  C,  81 ;  Thornton  v.  Brady,  100  N.  C, 
38;  iVomsoriV.  IFateon,  95  N.  C,  470. 

It  is  sufficient  and  proper,  ordinarily,  to  charge  statutory 
offence^  in  the  words,  or  substantially  in  the  words,  of  the 
statute  creating  them,  and  especially  is  this  so  when  the 
statute  defines  the  offence  in  words  that  have  a  technical  or 
precise  meaning,  such  as  in  themselves  imply  the  offence,  or 
the  character  and  quality  of  the  act  or  acts,  or  things  that 
constitute  it  or  an  essential  part  or  essential  parts  of  it. 

This  is  so,  because  the  Court  can  in  such  case  see  and 
determine  that  an  off*ence  is  charged  in  the  indictment,  and 
the  accused  will  have  such  information  in  respect  to  it  as 
will  enable  him  to  understand  it,  and  make  preparation  for 
his  defence,  and  as  well  enable  him  to  plead  former  acquit- 
tal or  conviction  in  case  of  subsequent  prosecution.  Thus 
in  the  statute  recited  above  the  words  "  beat,"  "  cruelly  beat," 
"wound"  and  "kill,"  of  themselves  respectively,  taken  in 
the  proper  connection,  imply  sufficiently  the  act  forbidden 
and  the  offence  charged. 

It  is  otherwise,  however,  when  the  words  of  the  statute  are 
not  precise,  but  are  uncertain  and  indefinite  in  their  mean- 
ing, implying  a  multiplicity  and  variety  of  acts  or  things 
that  may  or  may  not  constitute  the  offence  in  whole  or  in 
part.  In  such  cases  it  is  necessary  to  charge  the  facts  that 
give  special  character  and  significance  to  the  acts  charged  to 
have  been  done,  and  as  designated,  with  reasonal)le  certiiinty 
in  the  statute  cited,  the  animal  abused,  in  order  that  the 
Court  may  see  that  the  off^ence  is  charged  and  the  accused 
may  prepare  for  his  defence.  Thus  the  words  of  the  statute 
mentioned — "  overloaded,"  "  injured,"  "  tortured  "  "  and  tor- 
mented " — do  not  imply  or  describe  the  acts  charged  to  have 
been  done  with  certainty:  they  each  imply  a  variety  of  acts 
that  may  or  may  not  constitute  the  offence  or  parts  of  it. 
The  acts  should  be  so  specified  and  charged  as  to  show  that 
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they  mean  what  the  statute  intends  by  overdriving,  injury, 
torture  and  torment.  The  Court  must  see  that  the  offence 
is  charged,  and  it  and  not  the  pleader  must  determine  that . 
the  acts  done  constitute  the  offence  denounced  bv  the  statute. 
Saifiv.  Harney,  2  D.  &  B.,  390;  State  v.  Stanton,  1  Ired.,  424; 
State  V.  Harper,  64  N.  U,  129;  State  v.  Slown,  (u  N.  C,  357: 
State  v.  Liles,  78  N.  C,  496 ;  State  v  Hill,  79  X.  C,  656;  State 
V.  George,  93  N.  C,  567 ;  State  v.  Wilson,  94  N.  (.:.,  1015 ;  State 
V.  PW/iteacr<5,  98  N.  t\,  753 ;  Sta(«  v.  Hoiue,  100  N.  C,  449. 

In  the  case  before  us  the  indictment  charges  that  the  defend- 
ant "did,"  &c.,  "  torture,  torment  and  act  in  a  cruel  man-  , 
ner,"  Ac.  These  are  words  of  the  statute,  but  they  are  not 
precise  in  their  meaning ;  they  designate  rather  than  define 
the  offence  or  suggest  the  acts  that  constitute  it;  they  do  not> 
of  themselves,  import  what  is  meant  by  the  statute ;  in  plead- 
ing, they  i^eed  to  be  aided  by  charging  acts  that  certainly 
imply  what  is  meant  by  the  terms  torture  and  torment,  and 
they  should  be  so  charged  as  that  the  Court  can  see  that  they 
do.  If  the  charge  contained  in  the  proper  connection  one 
or  more  of  the  words  beat,  wound,  shoot,  kill,  and  the  like> 
the  Court  could  then  have  seen  that  the  offence  was  charged ; 
such  precise  and  pertinent  words  would  have  implied  the 
oflFence  forbidden.  Such  words  were  used  in  the  indictments 
in  State  v.  Allison,  90  N.  C,  733 ;  State  v.  BiUts,  92  N.  C,  784. 
See  also  Bishop  on  Stat.  Crim..  §§  1098,  1102,  1113. 

As  what  we  have  said  puts  an  end  to  the  present  action, 
we  need  not  advert  to  the  assignment  of  error.  The  judg- 
ment must  be  set  aside,  and  judgment  arrested. 

Error. 
101—45 
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THE  STATE  v.  GEORGE  GOINGS. 

Larceny — Evidence. 

Upon  the  trial  of  an  indictment  for  the  larceny  of  a  horse,  there  was 
testimony  tending  to  show  that  the  horse  was  stolen  at  night ; 
that  the  defendant  lived  near  ;  that  he  and  one  S.  were  seen  in 
the  vicinity  the  day  previous  ;  that  tracks  leading  from  the  stable 
from  which  the  horse  was  stolen,  accompanied  by  those  of  one 
person,  joined  the  tracks  of  another  and  a  mule  in  a  road  near 
b}'^ ;  that  next  day  the  horse  and  a  mule  were  seen  in  the  posses- 
sion of  S.  some  twenty  miles  distant,  where  the  defendant  met 
him,  and  without  inquiring  as  to  where  the  horse  and  mule  were 
obtained,  or  for  what  pur|)08e  they  were  being  taken  away,  agreed 
to  assist  in  convening  them  to  a  distant  point,  and  did  aid  in 
removing  them  :  Held,  to  be  sufficient  evidence  to  be  submitted 
to  the  jury  to  be  considered  upon  the  question  whether  the  defend- 
ant had  stolen  or  aided  in  stealing  the  property. 

This  is  an  indictment  for  larceny,  tried  before  Connor^  J., 
at  Spring  Term,  18S8,  of  Rockingham  Superior  Court. 
The  defendant  was  convicted  and  appealed. 
The  facts  are  fully  stated  in  the  opinion. 

The  Attorney  Gt7ieraly  for  the  State. 
Mr.  T.  R.  PurnelL  for  the  defendant. 

Mkkrimon,  J.  The  single  question  presented  by  the 
assignment  of  error  for  our  decision  is,  was  there  evidence 
produced  on  the  trial  tending  to  prove  the  defendant's  guilt, 
to  be  submitted  to  the  jury  ?  We  are  of  opinion  that  this 
question  must  be  answered  in  the  affirmative. 

Very  clearly  there  was  strong  evidence  that  the  larceny 
charged  in  the  indictment  was  perpetrated  by  some  person 
or  persons,  and  there  was  certainly  evidence  tending  to  prove 
that  two  persons  {)articipated  in  its  perpetration.  A  witness 
.testified  that  the  black  mare,  the  property  of  the  prosecutor, 
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was  stolen ;  that  he  saw  and  traced  the  tracks  made  by  her, 
and  also  the  tracks  of  a  man,  as  she  and  he  passed 
from  the  stable  from  which  she  was  stolen  through 
the  orchard  to  the  road  ;  that  at  tlie  road,  in  addition  to  the 
tracks  of  the  mare,  he  found  the  tracks  of  a  mule,  and  also 
the  tracks  of  two  men  ;  there  was  also  evidence  that  a  mule 
was  stolen  on  the  same  night  in  the  same  neighborhood, 
and  that  the  stolen  mare  and  mule  were  foUnd  the  next 
morning  after  the  larceny  in  Danville,  distant  about  twenty 
miles  from  the  [)lace  of  the  larceny,  in  the  possession — appar- 
ently in  the  sole  possession — of  one  Saunders,  mentioned 
by  some  of  the  witnesses,  and  the  defendant,  who  was  there 
without  employment  or  business,  or  anything  to  do ;  met  him 
apparently  by  accident  in  possession  of  the  animals  men- 
tioned on  an  untinished  and  unused  bridge  across  the  Dan 
River.  He  knew  Saunders,  had  seen  and  been  with  him  the 
day  next  before  that  day  ;  the  evidence  went  to  prove  that 
the  latter  had  stolen  the  mare  and  mule  the  night  before; 
nevertheless,  the  defendant,  without  inquiry  as  to  the  owner- 
ship of  the  mare  and  mule,  or  as  to  how  he  came  to  have 
possession  of  them,  or  as  to  why  he  had  them  at  the  unused 
bridge,  or  as  to  why  and  for  what  purpose  he  was  taking 
them  to  Big  Lick,  consented,  with  reluctance  at  first,  to 
go  wiih  him  under  the  circumstances,  without  any  apparent 
necessity  for  his  going.  The  day  next  before  that— the  mare 
and  mule  having  been  stolen  at  some  time  during  the  inter- 
vening night— the  defendant  and  Saunders  were  seen  by  a 
witness  at  the  house  of  the  defendant's  father,  and  also  they 
were  seen  together  in  the  neighborhood  of  the  place  where 
the  mare  was  stolen,  going  in  that  direction  and  in  the 
direction  of  Danville,  in  which  place  they  were  found  the 
next  morning  with  the  mare  and  mule,  as  above  stated. 

These  facts — if  they  were  such — pointed  to  the  defendant 
as  a  participant  in  the  larceny  charged,  and  they  pointed  to 
no  person  or  persons  other  than  himself  and  Saunders,  nor 
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dirt  any  of  the  evidence  point  to  any  other  person  or  persons 
as  the  guilty  parties.  They  were  together  in  the  neighbor- 
hood of  where  the  mare  and  mule  were  stolen  on  the  day  of 
the  night  of  the  larceny ;  they  had  opportunity  to  steal  them 
on  the  night  mentioned  ;  two  persons  participated  in  the 
larceny  ;  thej'  were  seen  in  possession  of  the  stolen  property 
in  Danville;  the  jury  might  so  believe.  The  defendant 
apparently  was  employed  bj'  Saunders  to  go  with  him  to 
Big  Lick  ;  both  the  facts  and  circumstnnces  of  such  employ- 
ment tended  to  show  that  this  was  a  feint,  a  subterfuge ;  they 
were  evidence  that  might  lead  the  jury  to  so  believe;  and 
if  they  believed  from  such  evidence  that  really  the  defend- 
ant and  Saunders  were  jointly  in  possession  of  the  stolen 
property,  then  such  possession,  recently  after  the  larceny  was 
committed,  was  evidence  to  go  to  the  jury  to  prove  the 
defendant's  guilt.  He  and  his  confederate  could  not  shift  or 
avoid  the  responsibility  by  a  pretence  that  the  defendant 
was  not  a  participant  in  the  larceny,  nor  could  they  contrive 
evidence  to  exculpate  him,  nor  could  they  destroy  the  effect 
of  recent  possession  of  the  stolen  property  as  evidence  by 
pretending  that  Saunders  alone  was  iq  possession  of  the  prop- 
erty, when  in  fact  they  were  both  in  possession  and  taking 
the  property  to  Big  Lick  or  elsewhere.  There  were  marks 
of  insincerity  about  the  employment  of  the  defendant  by 
Saunders  at  the  bridge.  There  was  no  apparent  necessity  for 
it ;  the  latter  could  ordinarily  have  easily  ridden  the  mareand 
led  the  mule  to  Big  Lick,  and  thus  have  saved  himself  the 
unnecessary  outlay  of  four  dollars  that  he  agreed  to  give  the 
defendant  to  go  with  him.  Why  did  he  want  the  defendant 
to  go  with  him  ?  And  it  was  strange  that  he  crossed  the 
river  at  the  unfinished  and  unused  bridge,  out  of  the  usual 
way  of  passage,  and  stranger  still  that  under  the  circum- 
stances the  defendant  made  no  inquiry  as  to  where  Saunders 
got  the  mare  and  mule,  whose  they  were  and  why  he  was 
taking  them  to  the  place  mentioned. 
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The  facts  and  circumstances  in  evidence,  taken  altogether 
and  in  their  just  and  reasonable  bearing  upon  each  other, 
and  with  reasonable  inferences  that  might  properly  be  drawn 
from  them,  we  think  clearly  constituted  evidence  of  the 
defendant's  guilt  to  be  submitted  to  the  jury.  From  it  they 
might  not  unreasonably  find  him  guilty,  while  on  the  other 
hand  they  might  have  rendered  a  verdict  of  not  guilty. 
There  was  evidence  to  go  to  them,  and  it  was  their  province 
to  give  it  such  weight  as  they  deemed  just.  State  v.  White, 
89  N.  C,  402 ;  State  v.  Atkinson,  93  N.  C,  519  ;  State  v.  Pouuell, 
94  N.  C,  965 ;  State  v.  McBryde,  97  N.  C,  393. 

There  is  no  error.  Let  this  opinion  be  certified  to  the 
Superior  Court  according  to  law. 

Affirmed. 


STATE  V.  GEORGE  W.  SMILEY. 

Spirituous  lAqum's — Local  Option '— Verdict. 

1.  The  Local  Option  Law  doee  not  repeal  or  affect  the  statute  which 

requires  a  license  to  retail  liquors,  but  merely  takes  from  the 
County  Ck>mmis8ionerB  the  power  to  grant  su(?h  licenses  within 
the  territory  where  the  Local  Option  Law  has  been  put  into  opera- 
tion. 

2.  Where  there  are  two  counts  in  an  indictment  and  a  general  verdict  of 

guilty  is  rendered,  if  either  count  be  good,  judgment  will  not  be 
arrested. 

Indutment,  for  unlawfully  selling  spirituous  liquors,  tried 
before  Connor,  J,  at  July  Term,  1888,  of  the  Superior  Court 
of  Rockingham  County. 

The  indictment  contained  two  counts:  One  for  selling  in 
violation  of  th^  Local  Option  Law  in  the  town  of  Reidsville, 
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on  the  5th  of  April,  1888,  and  the  other  for  selling  spiritu- 
ous liquors  by  the  measure  and  quantity,  less  than  a  quart, 
without  having  license  to  retail,  &c. 

There  was  proof  of  sale,  and  it  was  admitted  that  local 
option  prevailed  in  said  town  at  the  time  of  sale,  and  at  the 
time  the  defendant  was  bound  over  to  the  Superior  Ck)uri 
under  a  Justice's  warrant,  and  it  was  further  admitted  that 
at  the  time  of  the  trial  and  prayer  for  judgment  local 
option  did  not  prevail  in  said  locality,  by  reason  of  an  elec- 
tion held  as  provided  by  law  on  the  first  Monday  in  June, 
1888.  It  was  also  proved  that  six  months  had  not  elapsed, 
as  charged  in  the  indictment.  There  was  a  general  verdict 
of  guilty,  and  the  defendant  moved  in  arrest  of  judgment: 

"  1.  For  that  at  the  time  of  the  trial  and  prayer  for  judg- 
ment local  option  did  not  prevail  in  said  locality. 

2.  That  the  effect  of  the  adoption  of  the  local  option  law 
being  to  suspend  the  license  law,  the  charge  in  the  second 
count  does  not  amount  to  an  offence." 

Motion  denied,  judgment,  and  appeal. 

The  Attorney  General,  for  the  State 
Mr,  H,  R.  Scott,  for  the  defendant. 

Davis,  J .  (after  stating  the  case.)  That  the  repeal  of  a  stat- 
ute pending  a  prosecution  for  an  offence  created  by  it  putsao 
end  to  the  prosecution,  is  too  well  settled  to  need  the  citation 
of  authority ;  but  whether  there  be  a  difference  between  a 
repeal  by  legislative  enactment  and  an  election  under  the 
local  option  law  reversing  a  former  election  by  which  the 
sale  of  spirituous,  vinous  or  malt  liquors  was  made  unlawful, 
as  insisted  upon  by  the  Attorney  General  on  the  one  side 
and  controverted  by  counsel  for  the  defendant  on  the  other, 
it  is  unnecessary  for  us  to  decide,  as  it  is  clear  that  the  law 
which  forbids  the  retailing  of  spirituous  liquors  without  license 
was  not  repealed,  suspended,  or  in  any  way  afiFected  by  the 
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local  option  law,  except  to  prohibit  the  Commissioners  of  the 
county  from  granting  license  to  retail  spirituous  liquors  at  all 
to  any  person  within  a  locality  in  which  there  has  been  a 
majorty  vote  for  "  no  license,^'  Whether  local  option  prevails  or 
not, it  isalike  unlawful  to  retail  without  license,  and  the  pro- 
visions of  chapter  32  of  The  CodCy  as  amended  by  chapter  215 
of  the  Acts  of  1887,  so  far  from  being  in  conflict  with  §  1076 
of  The  Cbde,  which  prohibits  the  sale  of  "  spirituous  liquors 
by  small  measure"  without  license,  are  in  harmony  with 
that  section,  and  the  verdict  being  general,  if  either  count 
be  good,  the  judgment  will  not  be  arrested.  State  v.  Miller,  7 
Ired.,  275;  State  w  Williams,  9  Ired.,  14:0;  State  w,  McCaufesSy 
9  Ired  ,  375;  State  v.  Beatty,  Phil.,  52. 
There  is  no  error.  Affirmed. 


STATE  V.  JOHN  JOHNSON. 

Cost — Clerks — Nolle  Prosequi — Salaries  and  Fees, 

The  Clerk  of  the  Ck>urt  is  not  entitled  to  any  fee  for  entering  a  judg- 
ment of  nolle  prosequi  in  a  criminal  action. 

This  is  an  appeal,  by  the  Clerk  of  the  Superior  Court  of 
the  county  of  Surry,  at  Spring  Term,  1888,  from  the  refusal 
of  his  Honor,  Clark,  J.,  to  allow  a  motion  to  retax  costs. 

The  appellant  is  the  Clerk  of  the  Superior  Court  of  the 
county  of  Surry.  In  the  criminal  action  of  State  v,  Johnson, 
pending  in  that  Court  at  the  November  Term  thereof  of 
1887,  a  nolle  prosequi  was  entered.  Thereafter,  in  taxing  the 
costs  of  the  action,  the  Clerk  taxed,  "  as  part  of  the  cost, 
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half  the  cost  of  a  judgment  or  determination  fee  of  fifty 
<50)  cents,  payable  to  himself  as  Clerk,"  which  the  Solicitor 
for  the  State,  in  the  exercise  of  authority  conferred  upon 
him  by  the  statute  {The  CodCy  §  733),  refused  to  approve. 
The  Clerk  thereafter  moved,  upon  affidavit  in  the  action,  for 
an  order  directing  that  the  costs  be  retaxed,  and  his  fee 
mentioned  be  allowed.  The  Court  disallowed  the  motion, 
and  the  Clerk  having  excepted,  appealed  to  this  Court. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  appellant. 

Mehrimon,  J.  (after  stating  the  case.)  The  statute  {The 
Code,  §  739)  prescribes  that  "  if  there  be  no  prosecutor  in  a 
criminal  action,  and  the  defendant  shall  be  acquitted  or  con- 
victed, and  unable  to  pay  the  costs,  or  a  nolle  prosequi  be 
entered  or  judgment  arrested,  the  county  shall  pay  the 
Clerks,  Sheriffs,  Constables,  Justices  and  witnesses  one-half 
their  lawful  fees  only,  except  in  capital  felonies  and  in 
prosecutions  for  forgery,  perjury  and  conspiracy,  when  they 
shall  receive  full  fees."  It  thus  appears  that  the  Clerks  of 
the  Superior  Courts  and  other  officers  mentioned  are  enti- 
tled to  half  fees  in  criminal  actions  in  the  cases  specified, 
and  the  present  case  is  one  of  them. 

The  statute  {The  Code,  §3739)  further  prescribes  ''that 
the  fees  of  the  Clerk  of  the  Superior  Court  shall  be  the  fol- 
lowing and  no  other,"  and  it  specifies  them  in  detail.  No 
fee  for  entering  a  nolle  prosequi,  or  a  "judgment,"  in  that 
respect,  is  prescribed,  and  therefore  he  is  entitled  to  none.  In 
the  case  of  "judgment  final  against  each  defendant  in  a 
criminal  action,"  he  is  allowed  a  fee  of  one  dollar  (half  that 
when  the  county  pays  the  costs  in  cases  like  this),  but  no 
such  fee  is  allowed  in  case  of  a  nolle  prosequi. 

It  is  questionable  whether  the  remedy  sought  by  the 
(Uerk  in  this  case  is  the  proper  one,  where  the  Solicitor 
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refuses  to  approve  the  itemized  bill  of  costs  in  a  criminal 
action,  but  we  are  not  called  upon  to  decide  here  that  it  is  or 
is  not,  and  this  suggestion  is  intended  to  preclude  the  conclu- 
sion that  we  approve  this  proceeding  as  the  appropriate 
remedv. 

m 

Judgment  affirmed. 


THE  STATE  v.  A.  R.  PORTER. 

AssavU  and  Battery — Deadly  Weapon — Serious  Injury — Juris- 
diction, 

Where  the  indictment  charged  an  assault  and  battery  *'  with  a  deadly 
weapon,  to-wit :  a  certain  stick,  to  the  great  damage  of  the  said/' 
&c.,  bat  did  not  set  forth  the  dimensions  of  the  stick,  nor  the 
extent  and  character  of  the  damage,  and  it  appeared  upon  the 
trial  that  the  offence  was  committed  less  *than  six  months  before 
the  finding  of  the  bill :  Held,  that  the  Superior  Court  did  not  have 
jurisdiction. 


This  is  a  criminal  action,  tried  before  Clark,  J.,  at  Spring 
Terra,  18.S8,  of  Wilkes  Superior  Court. 

The  defendant  is  charged,  by  the  finding  of  the  Grand 
Jury  at  Spring  Term,  1888,  of  the  Superior  Court  of  Wilkes, 
in  an  indictment  of  the  following  form : 

"The  jurors  for  the  State,  upon  their  oath,  present:  That 
A.  R.  Porter,  in  Wilkes  County,  on  the  first  day  of  Decem- 
ber, 1887,  did  unlawfully  and  wilfully  assault,  beat  and 
wound  one  Candace  Porter  with  a  deadly  weapon,  to-wit :  a 
certain  stick,  to  the  great  damage  of  the  said  Candace  Porter, 
contrary  to  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State." 
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Upon  his  arraignment  and  entering  his  plea  of  not  guilty^ 
he  was  put  on  trial  before  the  jury  and  convicted.  There- 
upon, his  counsel  submitted  motions  for  a  new  trial  and  in 
arrest  of  judgment,  both  of  which  were  denied,  and  judg- 
ment being  rendered  on  the  verdict,  he  appealed. 

The  time  when  the  assault  was  made  was  proved  to  be  in 
December  preceding,  and  less  than  six  months  before  the 
finding  of  the  indictment. 

The  Attorney  Generaly  for  the  State. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case.)  The  indictment,  as 
will  be  seen,  is  in  the  ordinary  form,  and  in  no  way  indi- 
cates the  existence  of  the  marital  relation  which  existed 
between  the  parties  to  the  assault.  Its  form  must,  therefore, 
be  considered  as  if  they  were  indifferent  persons. 

It  has  been  repeatedly  decided  that  to  give  the  Superior 
Court  jurisdiction,  under  the  statute  distributing  the  judicial 
power  over  smaller  offences  between  the  Superior  and  the 
Justices'  Courts  {The  Code,  §  893),  it  is  not  necessary  to  the 
former's  taking  cognizance  of  such  as  the  Justices  fail  to 
assume  jurisdiction  over  for  the  period  of  six  months,  to  aver 
the  fact  of  this  omission  in  the  indictment  itself,  and  that 
this  is  a  matter  of  defence  upon  the  trial.  State  v.  itfoore,  82 
N.  C,  659 ;  State  v.  Taylor,  83  N.  C,  601. 

Nor  is  it  material  that  the  offence  is  alleged  to  have  been 
committed  on  a  day  more  than  six  months  before  the  find- 
ing of  the  indictment,  in  the  indictment  itself,  as  the  date  is 
not  traversable  and  is  not  fixed  by  the  verdict. 

If,  however,  as  was  said  by  the  Court  in  a  recent  case,  "  as 
the  evidence  produced  at  the  trial  tended  to  prove"  (in  the 
present  ( ase  did  prove)  "  that  the  offence  charged  was  com- 
mitted within  six  months  next  before  this  action  began,  the 
Court  ought  to  have  instructed  the  jury  if  they  found  the 
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fact  so  to  be  they  ought  to  render  a  verdict  of  not  guilty. 
In  that  it  failed  to  do  so  there  is  error."  State  v.  Earnest,  98 
N.  C,  740 ;  State  v.  Berry,  83  N.  C,  603.  This  defect  of  juris- 
diction becoming  apparent,  the  Court  could  not,  of  course,- 
proceed,  and  the  prosecution  must  terminate. 

This  brings  us  to  the  inquiry  whether  the  offence  is  so- 
charged  as  to  vest  immediate  and  original  jurisdiction  in  the 
Superior  Court.  It  has  been  repeatedly  decided  that  while 
the  Superior  Court  may  take  cognizance  of  an  assault  when 
charged  in  the  indictment  with  those  accompanying  aver- 
ments of  its  aggravated  nature,  as  made  with  intent  to  kill^ 
or  to  commit  rape,  or  with  a  deadly  weapon,  or  when  fol- 
lowed with  serious  damage,  and  may  proceed  to  punish  when 
a  simple  assault  is  proved  only  {State  v.  Ray,  89  N.  C,  587) ; 
nevertheless,  such  averments  must  be  made  to  the  end  that 
the  Court  may  see  the  crimiiial  act  to  be  such  as  is  commit- 
ted to  its  jurisdiction.  State  v.  Moore,  supra ;  Stale  v.  Russellr 
91  N.  C,  624;  State  v.  CutmingJiam,  94  N.  C,  824 ;  State  v. 
Earnest,  supra. 

In  State  v.  Cunjnngham,  supia,  the  late  Justice  Ashe  thus- 
plainly  lays  down  the  principle,  applying  it  to  the  case  then 
before  Court:  **It"  (indictment)  "charges  that  an  ass^ault 
was  committed  with  a  deadly  weapon,  and  that  serious  dam- 
age was  done,  but  it  fails  to  state  the  character  of  the  weapon 
used  or  the  nature  and  extent  of  the  injury  alleged  to  have 
been  inflicted,  and  by  reason  of  the  omission  of  these  aver- 
ments in  the  indictment,  which  were  necessary  to  give  the 
Superior  Court  jurisdiction,  we  are  of  the  opinion  that  it  was- 
error  in  that  Court  to  render  a  judgment  in  the  case  with- 
out," Ac,  having  reference  to  the  expiration  of  the  six 
months. 

Such  is  the  uniform  ruling  of  the  Court  on  the  sufficiency 
of  the  form  of  the  charge  to  confer  original  jurisdicti  'U  upoD 
the  Superior  Court.  State  v.  Shelly,  9  >  N.  C,  673 ;  State  v^ 
Earnest,  Ibid.,  740 ;  State  v.  Russell,  supra. 
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That  the  Court  must  be  able,  from  an  inspectiou  of  the 
charge,  in  the  terms  in  which  it  is  made  in  the  indictment, 
to  see  that  its  jurisdiction  attaches,  that  the  weapon  with 
which  the  assault  was  made  was  a  deadly  instrument,  not 
merely  by  calling  it  **  dead/y,"  unless  by  so  describing  it  by 
name,  or  with  such  attending  circumstances  as  show  its 
character  as  such,  and  when  so  described  the  jurisdiction 
becomes  apparent  and  will  be  exercised. 

The  present  indictment  manifestly  falls  short  of  this 
requirement,  for  while  called  a  deadly  weapon  it  is  desig- 
nated simply  as  a  stick,  with  no  description  of  its  size,  weight 
or  other  qualities  or  properties  from  which  it  can  be  seen  to 
be  a  deadly  or  dangerous  implement,  calculated  in  its  use 
to  put  in  peril  life  or  inflict  great  physical  injury  upon  the 
assailed. 

As  the  indictment  does  not,  in  form,  confer  jurisdiction 
upon  the  Superior  Court  of  cases  withdrawn  from  that  of  a 
Justice,  but  charges  an  offence  of  which  the  former  could 
assume  jurisdiction  only  after  six  months,  there  is  error, 
that  want  of  jurisdiction  appearing  at  the  trial,  in  the  failure 
.of  the  Court  to  direct  an  acquittal  and  in  proceeding  in 
ihe  cause,  for  which  the  judgment  must  be  reversed  and  a 
new  trial  awarded,  and  it  is  so  adjudged. 

Error. 
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STATE  V.  M.  A.  LAWSON. 
Landlord  and  Tenant —  Wilfnl  Trespass. 

1.  A  tenant  in  poeseasion  may  exercise  any  lawful  control  over  the  land 

embraced  within  his  lease,  in  the  absence  of  an  agreement 
restricting  him,  and  the  landlord  has  no  power  to  interfere  with 
such  right. 

2.  Where  the  defendant  had  been  forbidden  by  the  landlord  to  enter 

upon  land  belonging  to  the  latter,  subsequently  did  enter  upon  a 
part  in  the  possession  of  a  tenant  upon  the  invitation  of  the  ten- 
ant: Held^  that  he  was  not  guilty  of  a  wilful  trespass. 

Indictment,  for  trespassing  on  land  after  being  forbidden 
to  do  so  and  without  license  therefor,  under  §  1120  of  The 
Codcy  tried  before  Clarky  </.,  at  Spring  Terra,  1888,  of  the 
Superior  Court  of  Stokes  County. 

J.  W.  Thomas,  the  prosecutor,  testified  ''  that  some  time 
in  February,  1887,  he  forbid  the  defendant  from  going  on 
his  land,  and  the  defendant  agreed  in  writing  to  stay  off 
said  land."  Pylandus  Nelson  testified  for  the  State  "  that  he 
was  a  tenant  of  J.  W.  Thomas,  and  that  some  time  in  May, 
1877,  he  was  working  in  his  field  when  the  defendant  called 
to  him  to  come  to  him,  that  he  wanted  to  see  him ;  that  he 
then  invited  the  defendant  to  come  into  the  field,  and  the 
defendant  then  came  to  the  fence,  seven  or  eight  feel  over 
on  the  Thomas  land,  talked  to  him  about  what  he  wanted 
to  see  him  on,  and  went  away.  This  was  six  months  before 
the  finding  of  the  bill  in  the  Superior  Court." 

Thedefendant  introduced  no  evidence,  and  asked  tlie  Court 
to  charge  the  jury  "  that  Nelson  being  a  tenant  on  Thomas* 
land,  if  he  invited  and  permitted  the  defendant  to  enter  on 
the  lands  cultivated  by  him,  though  belonging  to  Thomas, 
the  defendant  would  not  be  guilty."  The  Court  declined  to 
give  this  instruction,   but   charged  the  jury  "  that  if  the 
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defendant  knew  where  the  line  was,  and  intentionally,  not 
accidentally,  entered  on  prosecutor's  land,  after  being  for- 
bidden, he  would  be  guilty,  unless  he  had  license  to  enter, 
and  that  the  invitation  or  permission  <«f  the  tenant  would 
not  protect  him,  the  tenant^s  authority  being  subservient  to 
the  higher  authority  of  the  landlord." 
There  was  a  verdict  of  guilty,  judgment,  and  appeal. 

The  Attorney  General^  for  the  State. 
Mr,  R.  B.  Glenn,  for  the  defendant. 

Davis,  J.  (after  stating  the  case.)  It  was  manifestly  the 
pur[)ose  of  the  act  under  which  the  defendant  was  indicted 
to  keep  off  intruders  and  to  prevent  wilful  and  unlawful 
trespasses  upon  land  and  to  subject  persons,  wlio  might  so 
wilfully  trespass  after  being  forbidden  to  indictment  for  so 
doing,  but,  as  was  said  in  ^Staie  v.  Hause,  71  N.  C,  518,  "  when 
the  statute  affixed  to  such  a  trespass  the  consequences  of  a 
criminal  offence,  we  will  not  presume  that  the  Legislature 
intended  to  punish  criminally  acts  committed  in  ignorance, 
by  accident,  or  under  claim  of  right,  a!id  in  the  bona  fide 
belief  that  the  land  is  the  property  of  the  trespasser, 
unless  the  terms  of  the  statute  forbid  any  other  con- 
struction." Even  conceding  that  the  possession  of  the  ten- 
ant was  not  such  as  "gave  to  him  authority  to  invite  the 
defendant  to  coiiie  upon  the  land,  the  facts  show  conclusively 
that  he  went  only  upon  that  invitation,  and  this  excludes  the 
idea  of  such  wilful  trespass  as  is  contemplated  by  the  statute. 
But  we  think  that  the  tenant  being  in  possession  had  the  right, 
in  the  absence  of  any  evidence  to  show  that  there  were 
restrictions  upon  his  tenancy  to  the  contrary',  to  invite  such 
persons  as  his  business  interest  or  pleasure  might  suggest,  to 
<3ome  upon  the  premises  so  in  his  possession  for  any  Jawful 
purpose.  The  possession  was  rightfully  his,  and  in  the 
absence  of  any  restrictions  upon  his  tenancy  he  had  the  right 
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to  control  the  possession  for  any  lawful  purpose.  If  he  or 
his  family  were  sick  miglit  he  not  send  for  a  physician,  and 
if  forbidden  by  tlie  landlord  would  such  physician  be  liable 
to  an  indictment  for  going  on  the  premises  to  attend  a 
patient? 

No  such  invitation  would  protect  a  person  from  liability 
for  a  wilful  and  malicious  trespass  to  the  injury  of  the  land- 
lord if  committed  under  the  fraudulent  pretence  of  such 
invitation.  The  evidence  in  this  case  shows  no  purpose  to 
commit  such  a  trespass,  and  there  is  error.  State  v.  Hanka, 
m  N.  C,  012;  State  v.  Crossett,  81  N.  C,  579;  State  v.  Ellis, 
07  N.  C,  447 ;  State  v.  Smith,  100  N.  C,  4G(5. 

Error. 


THE  STATE  v.  HARRISON  JONES. 

Accessory — Arson — Former  Acquittal  and  Conviction— Jurisdic- 

tioji — Merger  —  Con  st  it  ution . 

1.  The  statute — The  Code^  g977 — dispenses  with  the  necessity  of  the 

conviction  of  the  principal  felon  before  an  accessory  before  the 
fact  can  be  tried  and  punished,  but  the  common  law  rule,  that  an 
acquittal  of  the  principal  is  an  acquittal  of  the  accessory,  still  is 
in  force. 

2,  Where,  upon  arraignment  of  one  charged  as  a  principal  with  the 

crime  of  arson,  the  record  shpwed  that  by  the  consent  of  Court  and 
the  defendant  the  ''indictment  was  changed  to  charge  an  attempt 
to  burn  a  dwelling  house,"  but  no  other  charge  was  made  by  the 
Grand  Jury,  and  the  defendant  thereupon  "pleaded  guilty  to  an 
attempt  to  burn  a  store,"  and  was  sentenced  to  imprisonment  in 
State's  prison:  Held,  that  the  attempted  change  of  the  bill,  the 
plea  of  guilty  and  the  judgment  of  the  Court  were  nullities,  and 
that  an  accessory  after  the  fact  could  not  sustain  a  plea  of  acquit- 
tal of  the  principal  felon  by  proof  of  such  proceedings.  (Smith, 
C.  J.,  dissenting.) 
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3.  It  is  a  general  rule  that  where  two  or  more  offences  arise  out  of  the 
same  transaction,  a  conviction  or  acquittal  upon  an  indictment 
for  one  will  not  be  good  in  bar  o(  that  for  the  other,  unless  the 
latter  is  a  necessary  ingredient  of  the  former,  and  the  defendant 
might  have  been  convicted  of  it  under  the  first  indictment. 

Indictment,  charging  the  defendant  with  being  accessory 
before  the  fact  to  the  crime  of  arson,  tried  before  Philips, 
J.,  at  August  Term,  1888,  of  the  Superior  Court  of  Rowan 
County. 

One  William  Thrasher  was  charged  with  the  felonious, 
wilful  and  malicious  burning  of  the  dwelling  house  of  one 
Theo.  Burbon,  and  indicted  therefor  in  the  Superior  Court 
of  Rowan  County,  at  Spring  Term,  1888,  of  said  Court,  and 
at  the  same  term  of  the  Court  and'  in  the  same  indictment 
the  defendant  was  charged  with  being  accessory  before  the 
fact  in  feloniously,  wilfully  and  maliciously  inciting,*  mov- 
ing, procuring,  causing  and  commanding  the  said  Thrasher 
to  do  and  commit  said  crime. 

Upon  this  indictment  the  defendant  Harrison  Jones  was 
put  upon  his  trial,  the  defendant  Wm.  Thrasher  not  being 
on  trial. 

Before  the  introduction  of  any  testimony,  either  upon  the 
part  of  the  State  or  the  defendant,  the  defendant  Harrison 
Jones  moved  the  Court  that  this  action  should  abate  as  to 
him,  and  in  support  of  his  said  plea  in  abatement  offered  an 
affidavit  setting  forth,  in  substance,  that,  at  May  Term,  1888, 
an  ir.dietment  was  preferred  against  William  Thrasher  for 
arson,  and  containing  a  count  charging  the  defendant  with 
being  accessory  before  the  fact  thereto;  that  at  May  Term, 
1888  (the  same  term),  an  indictment  theretofore  found,  to-wit: 
at  May  Term,  1886,  against  the  principal  defendant,  Wm. 
Thrasher,  for  arson,  was  changed  so  as  to  charge  the  said 
principal  defendant  with  an  attempt  at  burning,  and  that 
said  defendant  Thrasher  was  allowed  to  plead  guilty  to  said 
substituted  charge,  and  was  thereupon  adjudged  guilty  of 
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an  attempt  to  burn,  and  that  judgment,  sentence  and  execu- 
tion followed,  and  that  said  defendant  1  brasher  is  now  serv- 
ing out  said  sentence  in  the  State's  prison. 

Accompanying  the  aiHdavitisa  transcript  of  the  record, 
showing  that  at  May  Term,  188G,  the  defendant  William 
Thrasher  was  indicted  for  arson  in  burning  the  dwelling- 
house  of  Theo.  Burbon,  on  the  first  day  of  May,  1886,  and, 
among  other  things,  the  following  entries  appear: 

"State  i\  William  Thrasher.     No.  1.   Arson.     Indictment 
changed  to  charge  an  attempt  to  burn  a  dwelling  house. 
The  defendant  pleads  guilty  to  an  attempt  to  burn  store.'^ 

Upon  this  plea  of  guilty,  the  record  shows  a  judgment 
that  the  defendant  be  imprisoned  for  a  term  of  seven  years 
iu  the  State's  prison.  The  transcript  of  the  case  on  appeal 
shows  also  the  following:  "The  reason  why  the  defendant 
Thrasher  was  allowed  on  this  original  bill  to  plead  guilty 
for  an  attempt  to  burn,  and  the  record  was  so  amended,  was, 
that  it  was  made  to  appear  to  the  Court  that  Thrasher  was 
a  man  of  weak  and  intirm  mind.'' 

The  Solicitor  for  the  State  opposed  the  defendant's  plea  in 
abatement,  on  the  ground  that  the  indictment  against  the 
defendant  Jones  was,  under  the  statute,  a  substantive  felony, 
and  that  the  two  indictments  were  for  one  and  the  same 
felony. 

The  plea  in  abatement  was  overruled,  and  the  defendant 
excepted.  There  was  a  verdict  of  guilty,  judgment  and 
appeal. 

The  Attorney  General,  for  the  State. 
Mr.  Theo.  F.  KluUz,  for  the  defendant. 

Davis,  J.  (after  stating  the  case.)    It  is  well  settled  that 
an  acquittal  of  the  principal  is  an  acquittal  of  the  accessory, 
101—46 
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and  at  common  law  an  accessory  before  the  fact  could  only 
be  convicted  when  tried  at  the  same  time  with  the  principal 
and  after  conviction  of  the  princii  al,  or  unless  the  principal 
had  been  before  tried,  convicted  and  sentenced.  State  v.  Dan- 
can,  6  Ired.,  98. 

To  remedy  this  and  prevent  accessories  from  escaping  pun- 
ishment, it  was  enacted,  or,  as  the  statute  expressed  it,  "  for 
the  more  effectual  prosecution  of  accessories  before  the  fact  to 
felony,  it  is  enacted  that  if  any  person  shall  counsel,  procureor 
command  any  other  person  to  commit  any  felony,  *  *  *  the 
person  so  counseling,  procuring  or  commanding  shall  be 
deemed  guilty  of  felony,  and  may  be  indicted  and  convicted 
either  as  an  accessory  before  the  fact  to  the  principal  felony, 
together  with  the  principal  felon,  or  after  the  conviction  of 
the  principal  felon,  or  may  be'indided  and  convicted  of  a  sub- 
stantive felony  J  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  jus- 
tice, and  may  be  punished,"  &c.  Rev.  Code,  ch.  34,  §53; 
The  Code,  §  977. 

This  changes  the  common  law  and  removes  the  necessity 
of  a  prior  conviction  and  sentence  of  the  principal  felon,  but 
has  no  application  to  cases  in  which  the  principal  felon  has 
been  tried  and  acquitted..  State  v.  Ludwick,  Phil.  Law,  AOl. 
And  we  are  met  in  the  case  before  us  by  the  question,  has 
Thrasher  charged  as  the  principal  felon,  been  tried  (LudacquO- 
ted  f  If  he  has  been  tried  for  and  acquitted  of  the  crime  for 
which  the  defendant  Jones  is  indicted  as  accessory  before  the 
fact,  then  th«  latter  cannot  be  convicted.  Thrasher,  the 
alleged  principal,  has  been  indicted  for  that  crime.  Has  he 
been  tried  and  acquitted  ?  We  think  not.  The  Court  did  not 
have  the  power  to  change  the  indictment  so  as  to  charge 
an  offence  entirely  different  and  calling  for  a  punishment 
entirely  different  from  and  not  included  in  that  passed  upon 
by  the  grand  jury,  and  no  submission  or  consent  on  the  part 
of  the  principal  felon  charged  could  give  jurisdiction  to  the 
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Court  in  the  absence  of  an  indictment  by  a  grand  jury  to 
panisb  at  all,  nor  did  the  Court  have  the  power  to  change 
the  indictment.  A  new  and  different  bill  might  have  been 
found  by  the  grand  jury,  if  the  evidence  warranted  it,  but 
there  was  no  f)ower  in  the  Court  to  change  the  indictment 
returned  into  Court  by  the  grand  jury;  and  the  submission 
and  sentence  were  not  warranted  by  law  and  were  null. 

Upon  an  indictment  for  arson,  charging  the  wilful  and 
felonious  burning  of  the  dwelling  house  of  A.,  could  the 
defendant  be  convicted  of  the  misdemeanor  of  "  attempting 
to  burn  a  store"?  Or  upon  a  charge  for  the  latter  could  he 
be  convicted  of  the  former?  That  would  be  the  legal  crite- 
rion by  which  a  plea  of  former  acquittal  or  former  convic- 
tion would  be  decided  for  or  against  the  principal  if  he  were 
on  trial.  Slate  v.  Jesse,  2  D.  &  B.,  297 ;  Stale  v.  Revels,  Busb. 
Law,  200. 

No  consent  of  the  prisoner  can  confer  a  jurisdiction  which 
is  denied  to  the  Court  by  the  law,  and  any  punishment  im- 
posed other  than  that  prescribed  for  the  offence  is  illegal. 
In  re  Schenck,  74  N.  C,  607. 

In  Bishop  on  Criminal  Procedure,  section  293,  it  is  said  to 
be  "  a  proposition  to  which  there  id  perhaps  no  exception, 
that  whatever  is  necessary  as  a  guide  to  the  Court  in  pro- 
nouncing the  sentence  must  be  alleged  in  the  indictment/' 
And  it  might  be  added,  ordinarily  this  must  be  done  by  the 
grand  jury. 

**It  may  be  generally  said,"  says  Wharton  on  Crim.  Ijaw, 
§  565,  "  that  the  fact  that  the  two  offences  form  part  of  the 
same  transaction  is  no  defence  when  the  defendant  could 
not  have  been  convicted  at  the  first  trial  on  the  indictment 
then  pending  of  the  offence  charged  in  the  second  indict- 
ment." This  rule,  he  says,  has  some  qualification,  "  as  where 
one  of  the  offences  is  a  necessary  ingredient  or  accompani- 
ment of  the  other  *  *  *  *  And  it  has  been  ruled  in 
North  Carolina  that  a  conviction  for  larceny  barred  an  indict- 
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ment  for  robbery,  the  goods  being  the  same.  But  these  cases 
cannot  be  sustained  except  on  the  assumption  that  on  the 
first  trial  the  defendant  could  have  been  legally  convicted  of 
the  major  oflFence,  and  that  his  non  conviction  was  equivalent 
to  an  acquittal.  It  is  clear  that  after  a  conviction  of  larceny 
on  an  indictment  for  larceny  there  may  be  a  conviction  of 
burglary,  so  far  as  concerns  the  breaking,  and  in  respect  to 
burglarious  entries  this  is  the  general  rule." 

A  submission  to  a  plea  of  "guilty  of  an  attempt  to  burn 
a  store,"  without  any  indictment  therefor,  cannot  be  "  equiv- 
alent to  an  acquittal"  of  a  charge  of  arson  in  burning  a 
dwelling  for  which  there  is  an  indictment. 

Can  the  voluntary  action  of  the  principal,  in  pleading 
guilty  to  a  charge  for  which  he  was  never  indicted,  and  of  a 
character  that  could  not  be  included  under  an  indictment 
pending  against  him,  have  any  legal  validity?  Could  any 
lawful  judgment,  without  an  indictment,  follow  such  a  plea 
of  guilty  ? 

In  State  v.  Lavn^erice,  81  N.  C,  522,  it  is  said :  "  The  prac- 
tice settled  in  this  State  when  a  prisoner  has  been  convicted 
and  an  illegal  sentence  pronounced  against  him,  and  the  case 
is  brought  to  this  Court  by  appeal  or  otherwise  (in  that  case 
by  certiorari  applied  for  after  the  defendant  had  been  for 
some  time  in  the  penitentiary  serving  out  the  sentence),  is 
to  send  the  caSe  back  for  such  judgment  as  the  law  allows." 
State  V.  Goings,  98  N.  C,  766;  State  v.  WaUtrs,  97  N.  C.,489. 

But  how,  if  he  has  not  been  legally  tried  and  convicted  at 
all  of  the  crime  for  which  he  is  sentenced  ?  The  State  v.  Queefiy 
91  N.  C,  furnishes  an  answer  to  this  question.  In  that  case 
the  defendant  was  indicted  in  the  proper  form  for  "  the  crime 
of  burglary,  with  intent  to  kill  and  murder,"  and  pleaded 
"  not  guilty."  *'  The  case  was  submitted  to  a  jury,  and 
while  the  case  was  in  charge  of  the  jury,  the  prisoner  being  at 
the  bar  of  the  Court  by  his  consent  and  that  of  the  Solicitor 
for  the  State,  it  was  ordered  that  a  juror  be  withdrawn  and 
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a  mistrial  bad,  which  was  done,  and  the  jury  discharged 
from  its  further  consideration." 

The  defendant  then  pleaded  "  guilty  of  larceny,"  and  was 
sentenced  to  imprisonment  in  the  penitentiary  for  ten  years. 

The  defendant  having  failed  to  appeal,  after  being  con- 
fined in  the  penitentiary  for  some  time,  applied  for  a  writ  of 
ceriiorariy  which  was  granted,  and  the  Court  held  that  he 
should  be  discharged  from  the  penitentiary,  but  should  be 
remanded  to  the  custody  of  the  Sheritf*  of  Watauga  to  answer 
the  charge  of  burglary,  for  which  he  h.:d  been  indicted. 

It  was  said  by  the  Court :  "  The  record  presents  an  anom- 
alous case,  *  *  *  *  the  matter  was  coram  non  judice.  The 
Judge  had  no  more  power  to  sentence  the  defendant  to 
imprisonment  than  any  private  person  in  the  county." 

'i  he  Bill  of  Rights  declares  that  "  no  person  shall  be  put 
to  answer  any  criminal  charge,  except  as  hereinafter  allowed, 
but  by  indictment,  presentment  or  impt-achment "  And 
there  is  no  other  mode  provided  in  the  Constitution  for  the 
prosecution  of  felonies. 

The  judgment  pronounced  by  his  Honor  was  in  contra- 
vention of  this  provision  of  the  Constitution,  and  was  there- 
fore without  authority  and  void. 

We  think  the  ruling  m  that  case  applies  to  this,  and  that 
Thr.sher,  charged  hs  principal  felon,  has  never  been  tried 
and  acquitted,  and  the  fact  that  though  of  "  weak  and  infirm 
mind,"  ije  may  be  wiser  than  (^ueen  was,  and  consent  to 
serve  out  a  term  in  prison  for  a  minor  offence,  for  which  he 
was  never  indicted  and  lawfully  convicted  or  sentenced, 
rather  than  undergo  and  take  the  chances  of  a  trial  for  the 
capital  felony  for  which  he  was  indicted,  cannot  have  any 
legal  force  and  effect;  and,  never  having  been  tried  and 
acquitted  upon  the  indictment  for  arson,  the  accessory  Har- 
risen  .Jones  could  be  tried,  as  authorized  by  §  977  of  The  CodCy 
for  the  substantive  felony  with  which  he  was  charged. 

Affirmed. 
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Smith,  G.  J.  (dissenting.)  I  am  unable  to  concur  in  the 
disposition  of  this  case  made  by  the  other  members  of  the 
Court 

The  principal  offender,  William  Thrasher,  was  put  on 
trial  upon  an  indictment  in  which  he  is  charged  with  the 
crime  of  arson,  and  was  allowed  to  enter  the  plea  of  "guilty 
of  an  attempt  to  burn  a  store,"  the  record  stating  that  the 
indictment  was  changed  /Ho  charge  an  attempt  to  burn  a 
dwelling  house,"  which  the  pleaseems  to  have  been  construed 
as  an  admission  of  the  charge  in  that  form.  In  fact  no  change 
was  made  in  the  form  of  the  indictment,  as  found  by  the 
grand  jury,  nor  could  there  be. 

So  understood,  judgment  was  rendered  against  the  accused, 
imprisoning  him  in  the  State  prison  for  the  term  of^  seven 
years,  which  sentence  he  is  now  undergoing. 

The  defendant  is  charged  with  being  acce^ory  to  the 
crime  of  arson,  alleged  to  have  been  committed  by  Thrasher, 
the  principal,  and  upon  his  trial  averred  in  defence,  under 
the  plea  of  not  guilty,  this  precedent  action  against  Thrasher 
as  in  legal  effect  an  acquittal  of  the  charge  of  arson,  aud 
that  there  could  be  no  accessory  to  a  crime  that,  under  said 
judicial  proceeding,  is  conceded  not  to  have  been  committed. 

The  opinion  conceding  such  to  be  the  consequences  of  an 
acquittal  denies  that  what  was  done  was  an  acquittal  in 
fact,  or  could  legally  operate  as  an  acquittal,  and  that  the 
sentence  being  unauthorized,  was  void,  and  the  imprison- 
ment by  an  arbitrary  act  of  the  Court;  so  that,  as  I  under- 
stand, the  principal,  while  he  might  obtain  his  enlargement 
from  the  illegil  imprisonment,  may  fulfil  the  term  of  his 
sentence,  and  would  then  be  subject  to  be  tried  and  con- 
victed of  the  original  felony,  and  to  be  punished  therefor. 

Now  the  Court  evidently  deemed  the  charge  of  the  felony 
to  comprehend  the  minor  and  subordinate  offence  of  an 
attempt  to  do  that  which,  if  done,  would  have  been  a  con- 
summation of  the  higher  crime  charged,  and  punishable 
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as  such,  under  the  indictment  in  its  present  form.  Thus  the 
record  is  made  to  speak,  since  there  was  no  alteration  in  the 
indictment,  and  the  judgment  was  pronounced  according  to 
the  plea  and  under  it. 

While  in  England,  for  reasons  not  pertinent  to  the  admin- 
istration of  the  criminal  law  in  the  United  States,  a  convic- 
tion for  a  misdemeanor  under  a  charge  of  felony,  in  which 
it  is  included,  is  inadmissible  in  the  practice  there,  and  is 
accepted  and  acted  on  as  a  rule  in  some  of  the  United 
States  still,  yet  it  does  not  prevail  in  many  others,  to- wit : 
New  York,  Vermont,  New  Jersey,  Ohio,  Arkansas,  North 
Carolina  and  South  Carolina,  where,  according  to  Mr.  Whar- 
ton, "  it  has  been  held  that  the  English  reason  ceasing,  the 
rule  itself  ceases,"  and  that  "  in  most  States  the  latter  posi- 
tion is  now  established  by  statute."   1  Whar.  Cr.  Law,  §  400. 

Now,  while  it  is  by  no  means  clear  that  the  attempt,  which 
in  fact  must  precede  the  commission  of  the  crime  charged, 
is  a  severable  part  of  the  charge,  so  as  to  admit  of  a  conviction 
therefor,  the  Court  appears  to  have  so  considered,  and  acted 
according  to  the  record. 

If  there  was  error,  and  no  such  submission  was  allowable, 
still  the  Court  so  adjudged,  and  proceeded  to  pass  judgment. 
The  judicial  mind  shrinks  from  the  proposition  that  all  this 
is  so  absolutely  null  as  to  subject  the  parties  executing  the 
sentence  to  an  action,  perhaps,  and  if  not,  subjecting  the 
accused  to  be  twice  punished  for  one  and  the  same  crimi- 
nal act. 

The  case  of  State  v.  Queen,  91  N.  C,  659,  is  not  a  prece- 
dent, and  it  was  correctly  decided.  There  was  no  indict- 
ment for  larceny  in  this  case,  or  for  an  offence  in  which  it 
could  be  included,  the  burglary  charged,  alleging  the  break- 
ing, with  intent  to  commit  murder,  and  larceny  formed  no 
element  in  it. 

The  judgment  was,  therefore,  founded  upon  no  indict- 
ment, but  was  merely  a  naked  and  unwarranted  exercise  of 
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judicial  power.  It  seems  to  me  that  the  ruling  in  the  pres- 
ent case  strikes  a  blow  at  that  great  principle  of  per^'nal 
security  which  finds  its  way  into  all  just  systems  of  jiuis- 
pru<Unce,  that  forbids  the  infliction  of  punishment  a  second 
time  for  one  and  the  same  criminal  act. 


THE  STATE  v.  JOHN  C.  DEATON. 
Liquor  Selling — Statute — Jurisdiction — Taxation. 

1.  The  provisions  in  the  *'  Revenue  Laws"  of  1885  and  1887,  regulating 

the  rate  of  taxation  and  the  method  by  which  licenses  may  issue 
for  the  sale  of  liquors,  did  not  repeal  or  suspend  the  operation  of 
the  general  statute  {The  Code,  g  1076)  making  it  a  misdemeanor  to 
retail  such  liquors  without  a  license.  Nor  did  the  Revenue  Act  of 
1887  repeal  that  of  1885  in  respect  to  the  penalties  and  punish- 
ments therein  imposed. 

2,  The  Superior  Court  has  jurisdiction  of  the  offence  of  retailing  spir- 

ituous liquors  without  license. 

This  is  a  ckiminal  a(  tion,  tried  before  Avery,  J.,  at  Spring 
Term,  18^8,  of  Montgomery  Superior  Court. 

The  defendant  is  indicted  for  retailing  spirituous  liquors 
by  a  measure  less  than  a  (juart  in  the  month  of  March,  1886, 
without  having  obtained  a  license  so  to  do,  as  required  by 
the  statute  (Acts  1885,  eh.  175,  §34).  lie  insisted  that  the 
statute  under  which  he  was  indicted  was  repealed  by  the 
subsequent  statute  (Acts  1887,  ch.  132,  §45).  and  therefore 
he  could  not  be  convicted.  He  further  contended  that  the 
Superior  Court  had  not  jurisdiction. 

There  was  a  verdict  of  guilty,  and  judgment  accordingly 
against  the  defendant,  from  which  he  appealed. 
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The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  (after  staling  the  case.)  The  general  statute 
{The  Code,  §  1070)  provides  that  **  if  any  person  shall  retail 
spirituous  Itquors  by  the  small  measure  in  any  other  maimer 
ihan  is  prescribed  by  laiv,  he  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  fined  or  imprisoned,  or  both,  in  the  discretion 
of  the  Court.''  The  statutes,  commonly  called  *'  revetiue 
laws  "  (Acts  1885  ch.  175;  Acts  1887,  ch.  135),  do  not  change 
or  modify  the  general  statutory  provisions  above  recited; 
they  regulate  the  sale  of  spirituous  and  other  liquors,  and 
prescribe  that  such  liquors  shall  not  be  sold  in  certain  speci- 
fied quantities,  until  and  unless  the  person  who  desires  to 
sell  shall  first  have  obtained  a  license  in  the  way  prescribed, 
authorizing  him  to  sell  the  same;  but  they  do  not  prescribe 
thecriminal  offence  of  selling  such  liquors  without  a  license — 
that  is  done  by  the  statutory  provision  first  above  recited. 
And,  plainly,  the  Superior  Court  has  jurisdiction  of  such 
oflTence,  because  the  punishment  is  fine  or  imprisonment — 
one  or  both — in  the  di.^cretion  of  the  Court.  A  Justice  of 
the  Peace  has  jurisdiction  of  criminal  offences  only  "  where 
the  punishment  prescribed  by  law  shall  not  exceed  a  fine  of 
fifty  dollars  or  imprisonment  for  tliirty  days."  The  Code, 
§  892. 

Now  the  statute  (Acts  1885,  ch.  175,  §  34),  among  other 
things,  provides  that  '*  every  person,  company  or  firm  for 
selHn^  spirituous,  vinous  or  malt  liquors,  or  medicated  bit- 
ters, shall  pay  a  licens*  tax  quarterly,  in  advance,  on  the 
first  day  of  January,  April,  July  and  October,  as  follows: 
First,  for  selling  in  quantities  less  than  a  quart,  twenty  dol- 
lars," &c.;  and  further,  that ''  every  person,  company  or  firm 
wishing  to  retail  liquors  in  (juantilies  less  than  five  gallons, 
shall  apply  to  the  Board  of  County  Commissioners  for  an 
order  to  the  Sheriff  to  issue  a  license,  stating  the  place  at 
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which  it  is  proposed  to  conduct  the  business,"  &c.  The  defend- 
ant is  indicted  under  the  statute  [The  Code,  §  1076)  above 
cited,  for  selling  spirituous  liquors  without  obtaining  such 
license.  His  contention  that  the  subsequent  statute  (Acts 
1887,  ch.  135,  §  45)  repealed  that  just  mentioned,  is  wholly 
unfounded ;  and  more  particularly,  it  does  not  in  any  way 
affect  the  general  statute  under  which  he  is  indicted.  State  v, 
Sutton,  100  N.  C,  474.  He  is  indicted  under  the  latter  stat- 
ute for  a  violation  of  the  revenue  law. 

There  is  no  error.  Affirmed. 


THE  STATE  v.  BETTIE  WILSON. 

Embezzlement — Larceny — Master  and  Servant — Indictment 

1.  In  an  indictment  for  embezzlement,  under  §  1014  of  The  Code,  it '» 

not  necessary  to  aver,  nor  on  the  trial  to  prove,  that  the  property 
charged  to  have  been  embezzled  had  been  committed  to  the  c^ 
tody  of  the  defendant,  nor  any  oreach  of  trust  or  confidence  save 
that  which  grows  out  of  the  relation  of  the  owner  and  the  servant 
or  agent. 

2.  But  in  an  indictment  under  §  1065,  it  is  necessary  to  allege  that  the 

property  was  received  and  held  by  the  defendant  in  trust,  or  for 
the  use  of  the  owner,  and  being  so  held  it  was  feloniously  con- 
verted or  made  way  with  by  the  servant  or  agent. 

8.  The  averment  that  the  defendant  was  not  within  the  age  of  18  years 
is  a  sufficient  negative  that  he  was  under  16  years  of  age. 

Indictment  for  embezzlement,  tried  at  May  Term,  1888,  of 
Rowan  Superior  Court,  before  Montgomery,  /. 

The  defendant  is  charged  with  the  otfence  of  embezzle- 
ment in  the  form  following: 
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"  NORTH  CAROLINA,  \       Superior  Court, 
Rowan  County.         j  November  Term,  1887. 

The  jurors  for  the  State,  upon  their  oath,  present :  That 
Bettie  Wilson,  late  of  the  county  of  Rowan,  on  the  1st  day 
of  September,  in  the  year  of  our  liord  one  thousand  eight 
hundred  and  eighty-seven,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  being  then  and  there  the  agent  and 
servant  of  one  Ross  Turner,  and  whilst  acting  in  the  service 
of  the  said  Ross  Turner  as  his  servant  and  agent,  and  against 
the  will  of  the  said  Ross  Turner,  did  then  and  there,  unlaw- 
fully, wilfully  and  feloniously  embezzle  and  convert  to  her 
own  use,  with  intent  to  steal  the  same,  and  defraud  her  said 
master  of  the  same,  contrary  to  the  trust  and  confidence 
reposed  in  her  by  her  said  master,  a  large  sum  of  money  of 
her  said  master,  Ross  Turner,  to-wit :  the  sum  of  twenty 
dollars  in  money,  she,  the  said  Bettie  Wilson,  not  being  then 
and  there  an  apprentice  or  servant  within  the  ageof  eighteen 
years,  against  the  form  of  the  statute  in  such  cases  made 
and  provided  and  against  the  peace  and  dignity  of  the 
State." 

Upon  her  arraignment  and  plea  of  not  guilty  she  was 
tried  and  convicted  before  the  jury.  Thereupon  her  counsel 
moved  in  arrest  of  judgment,  for  what  supposed  defect  in 
the  record  does  not  appear,  and .  the  motion  being  allowed,, 
the  Solicitor  for  the  State  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case.)  We  have  not  had 
any  argument 'in  support  of  the  ruling,  but  the  Attorney 
General  calls  our  attention  to  two  sections,  numbered  1014 
and  1065,  in  The  Code^  as  bearing  upon  the  imputed  offence. 
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The  first  mentioned  section  is  in  these  words :  "  If  any 
officer,  agent,  clerk,  employee  or  servant  of  any  corporation, 
person  or  copartnership  (except  apprentices  and  other  per- 
sons under  the  age  of  sixteen  years),  shall  embezzle  or  fraud- 
ulently convert  to  his  own  use,  or  shall  take,  make  way  with 
or  secrete,  with  intent  to  embezzle  or  fraudulently  convert  to 
his  own  use,  any  money,  goods  or  other  chattels,  bank  notes, 
oheck,  order  for  the  payment  of  money,  issued  by  or  drawn 
on  any  bank  or  other  corporation,  or  any  treasury  warrant, 
treasury  note,  bond  or  obligation  for  the  payment  of  money 
issued  by  the  United  States  or  by  any  State,  or  any  val- 
uable security  whatsoever,  belonging  to  an}'  other  person 
or  corporation,  which  shall  have  come  into  his  possession  or 
under  his  care,  he  shall  be  guilty  of  a  felony,  and  punished 
as  in  cases  of  larceny." 

The  purpose  and  effect  of  this  enactment  are  to  protect 
property  from  the  depredations  of  those  whose  occupations 
and  relations  to  the  employers  furnish  facilities  and  tempta- 
tions to  the  taking  of  property  thus  exposed,  and  to  place 
the  criminal  act  upon  the  footing  of  larceny,  to  which  it  is 
■closely  allied,  by  reason  that  the  intent  is  common  to  both. 
No  goods  are  intrusted  to  the  special  custody  of  the  person 
except  through  the  misplaced  confidence  which  grows  out  of 
the  relation  itself.  Hence  the  crime  cannot  be  committed 
by  one  not  arrived  at  sixteen  years  of  age. 

The  other  enactment,  less  severe  in  terms,  is  as  follows: 
"  If  any  servunt  or  employee  to  whom  any  money,  goods  or 
other  chattels,  or  any  of  the  articles  mentioned  in  the  pre- 
ceding section  (1064)  by  his  master  shall  be  delivered  safely 
to  be  kept  to  the  use  of  his  master,  shall  withdraw  himself 
from  his  master,  and  go  away  with  the  said  money,  goods  or 
other  chattels,  or  any  of  the  articles,  securities  or  choses  in 
action,  mentioned  as  aforesaid,  or  any  part  thereof,  with 
intent  to  steal  the  same  and  defraud  his  master  thereof,  con- 
trary to  the  trust  and  confidence  in  him  reposed  by  said  raas- 
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ter;  or  if  any  servant,  being  in  the  service  of  his  master, 
without  the  assent  of  his  master,  shall  embezzle  such  money, 
gouHs  or  other  chattels,  or  any  of  the  articles,  securities  or 
choses  in  action  mentioned  as  aforesaid,  or  any  part  thereof^ 
or  otherwise  convert  the  same  to  his  own  use,  with  like  purpose 
to  steal  them,  or  defraud  his  master  thereof,  the  servant  so 
ofiFending  shall  be  fined  or  imprisoned  in  the  penitentiary  or 
county  jail,  not  less  than  four  months  nor  more  than  ten 
years,  at  the  discretion  of  the  Court :  Provided,  that  nothing 
in  this  section  contained  shall  extend  to  apprentices  of  ser- 
vants within  the  age  of  eighteen  years." 

This  enactment  has  for  its  object  the  punishment  of 
breaches  of  trust  committed  by  those  into  whose  custody  the 
property  has  passed,  when  accompanied  with  an  intent  to 
steal  and  thereby  defraud  the  owner,  when  the  servant  or 
employee  makes  way  with  the  goods  and  himself,  or  when  such 
goods  are  in  his  custody  and  charge  he  shall  embezzle  them  or 
in  some  other  way  appropriate  them  to  his  own  use  with  the 
like  purpose  to  steal  and  defraud.  This  has  reference,  prima- 
rily, to  cases  where  the  taking;  is  lawful  and  the  animus  furandi 
enters  into  the  disposition  made  of  them.  Tlie  indictment  is 
evidently  framed  upon  this  latter  section,  whose  phraseology  is 
so  largely  followed  in  defining  the  criminal  act,  and  this  is 
the  more  manifest  in  the  adoption  in  very  words  of  its  proviso. 

The  indictment  does  not,  however,  set  out  any  facts  con- 
stituting a  trust  in  the  delivery  of  the  money,  but,  for  aught 
appearing  to  the  contrary,  alleges  a  larceny  of  money  which 
had  gone  into  the  defendant's  possession,  except  that  it  omits 
to  charge  a  felonious  taking  by  a  servant. 

The  general  scope  and  aim  of  the  statute  will  bear  a  some- 
what strained  interpretation,,  if  construed  to  embrace  the 
facts  charged  in  the  indictment,  and  we  are  not  prepared  to 
give  it  so  large  a  meaning.  However  this  may  be,  the  case 
is  within  the  terms  of  the  first  recited  section,  which  requires, 
to  consummate  the  crime,  no  breach  of  trust  or  abused  con- 
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iidence  in  placing  the  money  in  the  defendant's  hands  other 
than  such  as  results  from  the  relation  of  master  and  servant, 
and  which  affords  unusual  opportunities  for  the  perpetration 
of  the  crime. 

The  averment  that  the  defendant,  when  committing  the 
act,  was  not  within — ^that  is,  was  of  the  age  of  eighteen  years 
or  more,  and  thus  negatives  that  she  was  under  sixteen  years 
of  age — does  not  invalidate  the  indictment,  although  the  neg- 
ative goes  beyond  the  statutory  requiremeut,  for  the  greater 
includes  the  less. 

There  is  error,  and  the  judgment  is  reversed,  and  the  Ck)urt 
will  proceed  to  judgment  upon  the  verdict. 

Error. 


THE  STATE  v.  HENRY  McDOWELL. 


Bastardy — Evidence — Husband  and  Wife — Witness. 


1.  V^hen  a  child  is  born  in  wedlock  the  law  presumeu  that  it  is  legiti- 

mate (when  it  is  shown  the  husband  might  have  begotten  it, 
the  presumption  is  conclusive);  but  this  presumption  may  be  rebut- 
ted by  proof  of  facts  and  circumstances  showing  that  the  husband 
could  not  have  been  the  father. 

2.  The  wife  is  a  competent  witness  against  one  charged  as  the  father  of 

her  bastard  child  to  prove,  not  only  the  fact  of  the  unlawful  sexual 
connection,  but  the  fact  that  it  was  impossible  for  her  husband  to 
have  had  access  to  her  within  the  period  of  gestation. 

The  defendant  is  charged  with  being  the  father  of  a  bas- 
tard child,  in  a  proceeding  originally  commenced  before  a 
Justice  of  the  Peace  in  the  county  of  Cumberland,  and  ca^ 
ried  by  appeal  to  the  Superior  Court  and  tried  before  PhUipSi 
J.,  at  Fall  Term,  1888,  of  said  Court. 
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Tbe  oath  and  examination  of  Ann  Patterson,  the  prosecu- 
trix, and  mother  of  the  child,  were  read  in  evidence,  and 
then,  after  having  said,  in  answer  to  a  preliminary  question, 
that "  she  had  been  married,  but  her  husband  left  her  two 
years  ago,  and  she  had  not  heard  from  him  since  he  left,  she 
was  permitted  to  testify,  after  objection  by  the  defendant,  that 
she  bad  a  child  after  her  husband  left,  begotten  by  the 
defendant  on  the  24th  of  December ;  that  he  had  intercourse 
with  her  on  that  day ;  and  on  cross-examination  she  said 
that  the  defendant  had  intercourse  with  her  but  once ;  that 
no  one  but  defendant  had,  and  that  she  was  true  to  her  hus- 
band till  he  left  her. 

To  corroborate  this  witness  Chany  Nichols  was  permitted 
to  testify  that  she  knew  Ann  Patterson  and  her  husband 
Albert  Patterson ;  that  she  had  been  living  on  the  same 
place  with  Ann  Patterson  for  three  years;  that  Albert  went 
away  two  years  ago  last  Jantiary,  and  has  not  been  back  ; 
that  she  would  have  seen  him  if  he  had  been  back ;  that 
she  was  with  Ann  pretty  much  every  day  since  her  husband 
left. 

On  cross-examination  she  said  that  her  house  was  not  more 
than  fifty  or  seventy-five  yards  from  Ann's;  that  she  worked 
off  a  day  or  two  year  before  last;  that  she  worked  nearly  all 
the  time  with  Ann,  and  that  "it  was  possible  for  Ann's  hus- 
band to  have  gone  to  his  house  in  the  night  time,"  without 
being  seen  by  her. 

The  child  was  exhibited  by  the  State.  It  is  a  bright 
mulatto;  the  mother  is  black.  The  defendant  testified  that 
he  had  n«ver  had  connection  with  Ann,  and  was  not  the 
father  of  the  child. 

The  defendant  asked  his  Honor  to  charge  thHt  there  was 
no  evidence  that  it  was  impossible  for  the  husband  of  the 
prosecutrix  to  have  connection  with  her.  This  was  refused, 
and  his  Honor  charged  as  follows : 
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"  Unless  the  jury  were  satisfied  from  the  evidence  that  it 
was  impossible  for  the  husband  to  have  access  to  his  wife  at 
the  time  this  child  was  begotten  they  should  return  a  ver- 
dict for  the  defendant,  because,  if  the  husband  could  have 
had  access  to  his  wife,  tlie  law  conclusively  presumes  that 
he  was  the  father  and  the  child  is  legitimate.  But  if  the 
jury  is  satisfied  from  the  evidence  that  it  was  impossible  for 
the  husband  to  have  access  to  the  wife,  and  that  Henry 
McDowell  is  the  father  of  the  child,  then  they  should  return 
a  verdict  against  the  defendant." 

The  jury  returned  a  verdict  against  the  defendant,  and 
from  the  judgment  rendered  thereon  he  appealed. 

The  Attorney  General y  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.  (after  stating  the  case.)  The  case  presents  two 
questions  for  our  consideration  : 

1.  Can  a  married  woman  be  the  mother  of  a  bastard 
child? 

2.  If  so,  is  the  mother  a  competent  witness  to  prove  the 
facts  and  circumstances  which  tend  to  show  that  it  could  not 
have  been  begotten  by  the  husband  ? 

Both  questions  must  be  answered  adversely  to  the  defend- 
ant. 

When  a  child  is  born  in  wedlock  the  law  presumes  it  to 
be  legitimate,  and  unless  born  under  such  circumstances  as  to 
show  that  the  husband  could  not  have  begotten  it,  this  pre- 
sumption is  conclusive;  but  the  presumption  may  be  rebut- 
ted by  the  facts  and  circumstances  which  show  that  the  hus- 
band could  not  have  been  the  father,  as  that  he  was  impo- 
tent or  could  not  have  had  access.  Stole  v.  Pettaiuay,  3  Hawks, 
623;  State  v.  WiUon,  10  Ired.,  131;  State  v.  AUison,  Phil. 
Law,  346. 
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It  was  held  in  State  v.  Pettaway  and  State  v.  Wilson  tbat^ 
while  the  married  woman  was  not  a  competent  witness  to 
prove  impotency  or  non  access,  slie  was  a  comi>etent  witness 
to  prove  the  criminal  intercourse  of  which  the  child  was  the 
offspring;  and  now,  as  she  is  not  testifying  ''  for  or  against  '* 
her  husband,  she  is  a  competent  w.lness  under  §  588  of  The 
Code  to  testify  in  any  **suit,  action  or  proceeding,"  except  as 
stated  in  the  said  section,  and  there  is  nothing  in  §  1353  of 
The  Code  to  exclude  the  testimony  of  the  wife  in  a  case  like 
the  present. 

There  is  no  error  either  in  admitting  evidence  or  in  the 
charge  of  the  Court. 

Affirmed. 


THE  STATE  v.  DEEMS  PUGH. 
Assault  and  Battery — Police  Officer — Anr^t. 

1.  A  police  officer  may,  for  the  purpose  of  stopping  a  fight,  strike  a  blow, 
and  he  is  the  judge  of  the  degree  of  force  necessary  to  be  used 
under  the  circumstances  ;  but  if  he  wantonly,  or  maliciously,  or 
unnecessarily  exercises  this  power,  he  will  be  guilty  of  an  assault 
and  battery,  and  of  this  the  jury  is  the  judge  under  proper  instruc- 
tions from  the  Court. 

'i.  The  presumption  is  the  officer  acted  in  good  faith,  and  the  jury  should 
be  directed  not  to  weigh  his  conduct  in  "gold  scales''  f«  gainst 
him. 

This  was  an  indictment  against  the  defendant,  who  was 
one  of  the  policemen  of  the  city  of  Wilmington,  for  an  assault 
and  batterv,  tried  in  the  Criminal  Court  of  Xkw  Hanovkr 
County,  before  Meant, ./.,  at  September  Term,  1S8S. 
101—47 


738  IN  THE  SUPREME  COURT. 


State  v,  Puoh. 


Smith,  a  witness  for  the  State,  on  whom  the  assault  and 
battery  was  alleged  to  have  been  committed,  testified  that  at 
the  time  of  the  alleged  assault  he  was  engaged  in  a  fight 
with  one  Bailey  in  a  back  yard  in  Wilmington,  and  while 
so  engaged  the  defendant  came  up  and  struck  him  on  his 
head  with  his  club;  that  at  the  time  he  was  struck  he,  wit- 
ness, was  making  at  Bailey ;  that  the  officer  did  not  catch 
hold  of  liim,  and  he  did  not  hear  the  officer  say  to  him,  before 
striking  him,  "  consider  yourself  under  arrest'';  that  after 
the  officer  struck  him  and  broke  up  the  fight  and  was  lead- 
ing him  away,  he,  witness,  struck  Bailey  again  in  his  face 
with  his  fist;  that  he,  witness,  had  been  drinking,  and 
though  not  drunk,  he  was  pretty  full  at  the  time. 

Pugh,  the  defendant,  testified  that  his  attention  had  been 
called  to  the  fact  that  a  fight  was  going  on  in  Mr.  Bailey's 
back  yard;  that  on  looking  through  the  store  from  the  side- 
walk, at  the  front,  he  saw  Mr.  Bailey  and  Mr.  Smith  fight- 
ing ;  that  he  hurried  through  to  the  parties,  and  found  Mr. 
Bailey  backing  and  Mr.  Smith  advancing  on  him  and  striking 
at  him  ;  that  he  immediately  grasped  Smith  on  his  shoulder, 
at  the  same  time  saying  to  him,  "consider  yourself  under 
arrest'';  that  Smith  then  cast  his  eye  at  him,  and  did  not 
heed  the  arrest,  but  went  right  on  striking  at  Bailey,  and 
was  in  the  act  of  striking  Bailey  when  he,  witness,  struck 
him  with  his  club;  that  Smith  would  have  struck  Bailey 
again  after  his  arrest  if  he,  witness,  had  not  struck  him,  and 
;that  he  struck  him  to  prevent  his  striking  Bailey  again; 
that  after  he  caught  hold  of  Smith  and  told  him  to  consider 
himself  under  arrest,  he  could  feel  him  pressing  forward  to 
strike  at  Bailey ;  that  the  blow  he  gave  Smith  stopped  the 
fight;  and  that  afterwards,  whilst  he  was  taking  Smith  off, 
Slaving  hold  of  him,  he  struck  Bailey  a  severe  blow  in  his 
face  with  his  fist,  on  Mr.  Bailey's  requesting  him,  the  defend- 
ant, to  carry  him  through  the  back  way,  and  let  him  wash. 
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He  then  drew  back  to  strike  him  again,  but  on  request  of  a 
bystander,  who  promised  that  he  should  go  without  further 
trouble,  desisted. 

There  was  other  testimony  tending  to  support  the  differ- 
ent versions  of  these  two  witnesses. 

His  Honor  charged  the  jury  that  if  they  believed  the  evi- 
dence of  the  witnesses,  even  upon  the  testimony  of  the 
defendant  himself,  the  defendant  was  guilty,  because  the 
prosecutor  offered  no  resistance  to  the  ofHcer,  and  there  was 
no  necessity  for  the  blow. 

The  defendant's  counsel  excepted  to  his  Honor's  charge. 

The  jury  returned  a  verdict  of  guilty,  and  from  the  judg- 
ment rendered  thereon  the  defendant  appealed. 

The  Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  evidence,  certainly  parts  of  it,  tended 
to  prove  that  the  defendant  was  a  policeman  in  the  line  of 
his  duty ;  that  he  found  the  prosecutor  engaged  in  a  fight, 
advancing  upon  his  retreating  adversary,  one  Bailey;  that 
he  grapsed  the  prosecutor  on  the  shoulder  while  he  was  so 
engaged,  and  bade  him  "consider  himself  under  arrest"; 
that  the  latter  cast  his  eye  at  him  but  did  not  heed  the  arrest 
or  desist  from  the  fight,  but  went  right  on  striking  at  Bailey, 
and  was  in  the  act  of  striking  him  when  he  struck  the  pros- 
ecutor with  his  club — one  usually  carried  by  policemen — 
and  that  the  blow  was  given  to  prevent  hira  from  striking 
Bailey. 

It  was  the  duty  of  the  defendant  to  interfere  and  suppress 
the  fight,  and  if  need  be,  he  might,  in  good  faith,  strike  a 
reasonable  blow  for  the  purpose.  While  he  had  no  authority 
to  strike  an  unnecessary  blow,  or  one  greatly  in  excess  of 
what  was  necessary  for  the  purpose,  and  wanton,  he  was  the 
judge  of  the  force  to  be  applied  under  the  circumstances. 
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and  he  would  not  be  guilty  of  an  assault  and  battery  unless 
he  arbitrarily  and  grossly  abused  the  power  confided  to  him, 
and  whether  he  did  or  not  was  an  inquiry  to  be  submitted 
to  the  jury,  under  proper  instructions  from  the  Court.  A 
grossly  unnecessary,  excessive  and  wanton  exercise  of  force 
would  be  evidence — ^strong  evidence — of  a  wilful  and  mali- 
cious purpose,  but  the  jury  ought  not  to  weigh  the  conduct 
of  the  officer  as  against  him  in  "gold  scales'' ;  the  presump- 
tion is  he  acted  in  good  faith.  This  is  the  rule  applicable  in 
such  cases  as  the  present  one,  as  settled  in  State  v.  Stalcup, 
2  Ired.,  50;  State  v.  McNinchy  90  N.  C,  696,  and  the, cases 
there  cited.    So  also,  State  v.  Bland,  97  N.  C,  438. 

The  Court  instructed  the  jury  "that  if  they  believed  the 
evidence  of  the  witnesses,  even  upon  the  testimony  of  the 
defendant  himself,  the  defendant  was  guilty,  because  the 
prosecutor  offered  no  resistance  to  the  officer,  and  there  was 
no  necessity  for  the  blow."  But  there  was  evidence  that  the 
prosecutor  persisted  in  the  fight  after  and  while  the  defend- 
ant had  hold  of  him,  and  he  persisted  in  it  until  he  was 
forced  to  desist  by  the  blow.  This  was  evidence  of  resistance 
to  the  officer,  and  of  the  necessity  to  exercise  force  to  sup- 
press further  violence.  In  view  of  the  evidence  the  case 
should  have  been  submitted  to  the  jury  substantially  as 
indicated  above.  '  Error. 
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THE  STATE  v.  JOHN  S.  DIXON. 

Indictment — False  Pretence. 

An  indictment  charged  that  the  defendant,  ''  designing  and  intending  to 
cheat  and  defraud  C.  did  unlawfully,  knowingly  and  designedly 
falsely  pretend  that  U.  did  send  him  (the  defendant)  to  C.  after 
the  sum  of  five  dollars  in  money,  whereas  in  truth  and  in  fact  the 
said  U.  did  not  send  him  *  *  *  after  the  said  sum  of  five  dol- 
lars in  money;  by  means  of  which  false  pretence  he  (the  defend- 
ant) knowingly  and  designedly  did  unlawfully  and  with  intent 
to  defraud  obtain  from  C."  five  dollars,  &c. :  Held,  that  the  offence 
of  obtaining  property  by  false  pretence  was  sufficiently  averred. 

The  statute  (The  Code,  gl026)  commented  on  by  Merrimon,  J. 

Indictment  for  false  pretence,  tried  before  Shepherd,  J.,  at 
Spring  Term,  1888,  of  Onslow  Superior  Court. 

The  iudictment  charges  that  the  defendant, ''  designing 
and  intending  to  cheat  and  defraud  George  Canaday,  on  the 
loth  day  of  August,  A.  D.  1887,  at  and  in  the  county  afore- 
said, unlawfully,  knowingly  and  designedly  did,  unto  George 
Canaday,  falsely  pretend  that  one  U.  G.  Cahaday  did  send 
him,  the  said  John  8.  Dixon,  to  him,  the  said  George  Cana- 
day, after  the  sum  of  five  dollars  in  money,  whereas  in  truth 
and  in  fact  the  said  U.  G.  Canaday  did  not  send  him,  the 
said  John  S.  Dixon,  to  him,  the  said  George  Canaday, 
after  the  sum  of  five  dollars  in  money ;  by  means  of 
which  said  false  pretence  he,  the  said  John  S.  Dixon,  know- 
ingly and  designedly,  did  then  and  there  unlawfully  and 
with  intent  to  defraud,  obtain  from  said  George  Canaday 
the  following  goods  and  things  of  value,  the  property  of  U. 
G.  Canaday,  to-wit,  five  dollars  in  money,  against,"  «fec. 

There  was  a  verdict  of  guilty.  Thereupon  the  defendant 
moved  in  arrest  of  judgment,  and  assigned  as  ground  of  his 
motion  that  the  indictment  charges  no  criminal  offence. 
The  Court  disallowed  the  motion  and  gave  judgment  against 
the  defendant,  and  he,  having  excepted,  appealed  to  this 
Court. 
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Tlie  Attorney  Generalf  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  (after  stating  the  case.)  The  motion  was 
properly  disallowed.  The  indictment  substantially  and  suf- 
ficiently, though  not  with  as  much  fullness  as  is  desirable, 
charges  the  defendant  with  having  committed  the  statutory 
offence  of  knowingly  and  designedly  obtaining  money  by 
false  pretence  with  intent  to  cheat  or  defraud,  &c. 

The  statute  ( The  Code,  §  1025)  prescribing  and  defining 
that  offence  is  very  broad  and  comprehensive  in  its  terms 
and  purpose.  It  provides  that  "  if  any  person  shall  know- 
ingly and  designedly,  by  means  of  any  forged  or  counter- 
feited paper,  in  writing  or  in  print,  or  by  any  false  token, 
or  other  false  pretence  whaisoevery  obtain  from  any  person  or 
corporation  within  the  State  any  money,  goods,  property,  or 
other  thing  of  value,  or  any  bank  note,  check  or  order  for 
the  payment  of  money,  &c.,  *****  ^jth  intent 
to  cheat  or  defraud  any  person  or  corporation  of  the  same, 
such  person  shall  be  guilty  of  a  misdemeanor  for  fraud  and 
deceit,"  Ac.  And  it  is  sufficient  to  charge  in  the  indictment 
"  that  the  party  accu^ed  did  the  act  with  intent  to  defraud, 
without  alleging  an  intent  to  defraud  any  particular  person, 
and  without  alleging  any  ownership  of  the  chattel,  money, 
or  valuable  security,"  &c. 

It  will  be  observed  that  the  statute  designates  certain  kinds 
or  classes  of  means  whereby  the  oflTence  may  be  perpetrated, 
and  adds, "  or  other  false  pretence  whatsoever."  By  "  false  pre- 
tence "  IS  meant  false  statements  or  representations,  however 
made,  with  intent  to  defraud,  for  the  purpose  of  obtaining 
money  or  property.  If  one  falsely  and  with  fraudulent 
design  represents  to  another  that  something  material — 
something  already  said  or  done — is  true,  when  the  same  is 
not  true,  and  it  is  calculated  to  mislead,  and  does  mislead, 
and  induce  such  party  to  part  with  his  chattels,  money  or 
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the  like,  surely  such  false  and  fraudulent  representations, 
though  wholly  verbal,  come  within  the  scope  of  the  compre- 
hensive words.  *  or  other  false  pretence  whatsoever,"  and  as 
well  within  the  purpose  and  spirit  of  the  statute.  Fraud 
and  injury  may  as  certainly  be  accomplished  by  false  state- 
ments as  to  what  has  been  said  and  done  by  others,  prompting 
the  party  defrauded  to  part  with  his  property,  as  **  by  means 
of  any  forged  or  counterfeited  paper,  in  writing  or  in  print, 
or  by  any  false  token."  Falsehoods  simply  expressed  in 
words  as  to  persons  and  what  they  have  said  or  done,  or 
desire,  or  as  to  existing  conditions  of  persons  or  things,  when 
material,  and  uttered  with  fraudulent  design,  constitute  a 
fruitful  means  of  false  pretence.  The  words  of  the  statute 
recited,  "  or  other  false  pretence  tvhatsoever,^'  taken  in  connec- 
tion with  the  words  and  phraseology  which  next  precede 
them,  cannot  be  said  to  imply  only  like  means  of  cheating, 
because  the  word  like  or  some  like  word  is  not  used,  and 
the  preceding  words  specially  designate  particular  kinds  of 
means  employed  to  cheat  and  defraud,  while  the  comprehen- 
sive words  "  or  other  false  pretence  whatsoever,"  are  intended 
to  enlarge  the  kinds  of  means  that  might  be  so  employed, 
and  make  it  criminal  to  cheat  by  any  means  that  might  be 
denominated  a  false  pretence. 

The  language  of  the  statute  is  broad  enough  to  compre- 
hend cheating  by  means  of /a&6t«;orrf«  expressed  as  indicated 
above,  and  there  is  nothing  in  the  nature  of  their  applica- 
tion that  gives  them  a  restricted  meaning. 

The  mischief  to  be  remedied  suggests  the  broad  meaning 
we  give  them.  Why  should  cheating  by  mere  falsehoods, 
as  indicated,  be  omitted  from  the  statute? 

The  language  embraces  cheating  by  such  means,  and  the 
evil  to  be  remedied  goes  to  show  that  the  statute  intended 
to  embrace  the  same.  Hence  the  Court  said  in  State  v. 
Phifer,  65  N.  C,  321:  "We  state  the  rule  to  be  that  a  false 
representation  of  a  subsisting  fact,  calculated  to  deceive,  and 
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which  does  deceive,  and  is  intended  to  deceive,  whether  the 
representation  be  in  writing  or  in  words,  or  in  acts,  by  which 
one  man  obtains  value  from  another,  without  compensation, 
is  a  false  pretence,  indictable  under  our  statute,"  Stak  v. 
King,  74  N.  C,  177;  State  v.  Hefner,  84  N.  C,  751;  ^ate  v. 
Matthews,  91  N.  C,  635;  State  y.  Skerrill,  95  N.  C,  663. 

In  this  case  the  indictment  charges,  with  sufficient  apt- 
ness, that  the  defendant  designedly  and  fraudulently  obtained 
the  money  by  falsely  stating  to  the  prosecutor  that  another 
person  had  sent  him  "after" — that  is — to  get  five  dollars  in 
money.  In  the  nature  of  the  matter  such  false  representa- 
tion was  calculated  to  deceive  the  prosecutor;  it  might,  not 
unreasonably,  in  the  course  of  business  do  so;  it  is  charged 
that  it  did  so.  The  statute  makes  it  indictable  to  cheat  bv 
such  false  pretence. 

There  is  no  error.  Affirmed. 


THE  STATE  v.  JAMES  ROBERTS. 

An  erection,  consisting  of  posts,  nine  or  ten  feet  apart,  on  which  near  the 
top  were  nailed  slats,  placed  along  the  side  of  a  road  and  separa- 
ting it  from  a  cultivated  field,  but  which  did  not  connect  with  any 
other  fence  or  protection  from  such  field,  is  not  such  a  fence  or 
enclosure  as  is  protected  from  injury  by  §  1062  The  Code 

TIlis  is  a  criminal  action,  which  was  tried  before  Merri- 
mon,  J.,  at  June  Term,  1888,  of  Durham  Superior  Court. 

The  indictment  charges  that  the  defendant  "  did,  on  the 
5th  day  of  April,  1888,  unlawfully  and  wilfully  pull  down, 
injure  and  remove  a  part  of  a  fence  surrounding  and  about 
a  cultivated  field  of  Zachary  Dickey,"  &c. 

The  jurors  find  the  following  special  verdict :  **  That  in 
said  county,  on  the  first  day  of  April,  1888,  Zachary  Dickey, 
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the  prosecuting  witness,  being  in  the  actual  possession  of  the 
land,  erected  along  the  side  of  a  private  or  neighborhood 
road,  which  ran  between  his  land  and  that  of  the  defend- 
ants father,  posts  three  feet  high,  placed  nine  or  ten  feet 
apart,  on  the  sides  of  which,  near  the  top,  were  nailed  slats. 
This  line  of  posts  or  slats  was  about  one  hundred  and  thirty- 
five  yards  long,  and  came  within  two  feet  of  prosecutor's 
pasture  fence  on  the  east  end  and  adjoining  no  other  fence 
or  wall  on  the  west  end  by  sixty  yards.  In  the  field  along 
the  side  of  which  this  line  of  fence  was  built  prosecutor 
Dickey  had  cultivated  tobacco  in  the  year  1887  and  had 
wheat  growing  at  the  time  of  building  the  fence.  In  the 
road  was  a  stump  and  hole,  and  travelers  had  been,  before 
this  fence  was  built,  for  several  years  in  the  habit  of  turning 
out  on  prosecutor's  land  for  a  suflBcient  distance  to  avoid 
said  stump.  The  fence  extended  to  a  point  three  panels 
length  beyond  that  point  of  the  road  where  the  stump  stood 
and  crossed  the  parcel  of  land  on  which  travelers  had  some- 
times turned  out,  as  already  stated.  This  fence  was  erected 
to  prevent  persons  from  riding  and  driving  on  prosecutor's 
land  and  trampling  on  his  crops  in  said  fields.  Previous 
to  erecting  said  fence  people  had  walked  on  prosecutor's 
crops  planted  in  said  field  alongside  said  road.  In  this  terri- 
tory the  stock  or  no-fence  law  prevailed  in  April,  1888,  and 
before  the  passage  of  said  law  the  prosecutor  had  had  a 
fence  all  around  said  field,  but  shortly  after  its  passage  had 
removed  said  fence.  The  fence  described  above  was,  at  the 
time  of  the  acts  complained  of,  the  only  enclosure  around  or 
about  the  field  (except  the  pasture  fence  on  the  east  side). 
On  April  5th  the  defendant  injured  and  removed  part  of 
said  fence  by  knocking  off  one  slat  and  one  end  of  another 
with  an  ax.  There  was  sufficient  room  on  the  side  of  the 
road  opposite  to  prosecutor's  field  for  vehicles  to  pass  and 
avoid  the  stump  without  going  on  cultivated  or  cleared 
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ground.  Defendant  was  walking  and  could  have  gotten 
over  itT  under  the  fence  without  removing  or  injuring  it. 

If  upon  these  facts  the  Court  be  of  opinion  that  the 
defendant  is  guilty,  then  the  jury  so  find  for  their  verdict; 
but  if  the  Court  be  of  a  contrary  opinion,  then  the  jury  for 
their  verdict  find  the  defendant  not  guilty." 

Upon  the  rendition  of  this  verdict  the  Court  adjudged 
the  defendant  not  guilty  and  ordered  that  he  be  discharged- 
The  Solicitor  for  the  State  appealed. 

Attorney  General  and  E.  C.  Smithy  Esq.,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.  (after  stating  the  case.)  Section  1062  of  The 
Code,  under  which  the  defendant  is  indicted,  declares  that 
"  if  any  person  shall  *  *  *  *  unlawfully  and  wilfully 
burn,  destro};,  pull  down,  injure  or  remove  any  fence,  wall, 
or  other  enclosure,  or  any  part  thereof,  surrounding  or  about 
any  yard,  garden,  cultivated  field  or  pasture  *  *  *  * 
every  person  so  ofl^ending  shall  be  guilty  of  a  misdemeanor.'' 

The  defendant  is  charged  in  the  indictment  with  injuring 
and  removing  "a  part  of  a  fence  surrounding  and  about  a 
cultivated  field,"  &c.  Was  the  fence  described  in  the  special 
verdict  "surrounding  or  about  any  *  *  cultivated  field  " 
within  the  meaning  of  the  statute  ?  Wjis  it  an  "enclosure  " 
or  any  part  of  an  "  enclosure  "?  Was  it  intended  to  "  inclose 
or  shut  up"  the  field  ?  It  was  certainly  not  surrounding  any 
cultivated  field.  It  is  within  the  observation  of  all  persons 
who  have  traveled  over  our  country  roads  that  obstructions 
such  as  posts,  felled  trees,  &c.,  are  frequently  made  use  of  to 
prevent  travelers  from  turning  out  of  the  road  to  avoid  bad 
places,  and  we  think  such  obstructions  would  not  constitute 
"  fences  or  walls  or  enclosures  "  within  the  meaning  of  the 
statute,  and  yet  it  is  apparent  that  it  was  for  just  such  pur- 
pose— not  to  enclose  the  field — that  the  posts  and  slats  in 
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question  were  intended.  They  were  intended,  not  to  enclose 
or  surround  the  field,  but  to  prevent  travelers  from  trespass- 
ing on  the  land  by  turning  out  of  the  road  to  avoid  the 
stump  and  hole  in  the  road.  It  was  not  a  ^'  fence,  wall  or 
other  enclosure  "  "  surrounding  or  about"  a  cultivated  field 
within  the  meaning  of  the  statute,  nor  a  "  fence  surrounding  ** 
any  field  at  all,  as  charged  in  the  indictment. 
There  is  no  error.  Affirmed. 


THE  STATE  v.  W.  H.  HICKS. 

Liquor  Selling — Punishment  -Presumption. 

1.  A  defendant,  convicted  of  unlawful  liquor  selling,  may  be,  by  virtue 

of  eh.  855,  Laws  1887,  punished  by  imprisonment  at  hard  labor  on 
the  public  roads. 

2.  Where  judgment  has  been  rendered  imposing  such  punishment,  it 

unU  be  presumed  the  county  authorities  have  made  the  proper  pro- 
visions for  its  enforcement. 


Indk^tmknt,  for  unlawfully  selling  spirituous  liquors,  tried 
before  Merrimon,  J.,  at  Spring  Term,  1888,  of  the  Superior 
Court  of  Durham  Ck)unty. 

The  defendant  was  indicted  for  selling  spirituous  liquors 
on  Sunday.  The  indictment  was  in  proper  form,  and  there 
was  a  verdict  of  guilty. 

Thereupon,  "the  Solicitor  for  the  State,  praying  the  judg- 
ment of  the  Court  on  the  verdict  rendered,  it  is  ordered  by 
the  Court  that  the  defendant,  W.  H.  Hicks,  be  imprisoned 
at  hard  labor  on  the  public  roads  for  a  term  of  sixty  days,, 
and  that  he  pay  a  fine  of  $25  and  the  costs." 

From  this  judgment  the  defendant  appealed. 
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The  Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.  (after  stating  the  case.)  We  have  not  been 
favored  with  an  argument  for  the  defendant,  and  no  error  is 
assigned  in  the  record,  but  it  is  suggested  that  the  exception 
may  be  to  so  much  of  the  judgment  as  imposes  imprison- 
ment "at  hard  labor  on  the  public  roads  for  a  term  of  sixty 
days." 

By  section  1117  of  The  Code,  under  which  the  defendant 
was  indicted  and  convicted,  it  is  declared  that,  "if  any  per- 
son shall  sell  spirituous  or  malt  or  other  intoxicating  liquors 
on  Sunday  »  *  *  *  *  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor  and  punished  by  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  Court," 

By  chapter  355  of  the  Acts  of  1887,  it  is,  among  other 
things,  enacted  :  "  That  when  any  county  has  made  provis- 
ion for  the  working  of  convicts  up  >n  the  public  road,  or 
when  any  number  of  counties  have  jointly  made  provision 
for  working  convicts  upon  the  public  roads,  it  shall  be  law- 
ful and  the  duty  of  the  Judge  holding  Court  in  said  coun- 
ties to  sentence  to  imprisonment  at  hard  labor  on  the  public 
road,  for  such  terms  as  are  now  prescribed  by  law  for  their 
imprisonment  in  the  county  jail  or  in  the  State  prison,  the 
following  class  of  convicts:  First,  all  persons  convicted  of 
ofl'ences  the  punishment  whereof  would  otherwise  be  wholly 
or  in  part  imprisonment  in  the  common  jail,"  ttc. 

The  act  further  gives  to  the  county  authorities  power  to 
make  all  needful  rules  and  regulations  for  the  successful 
working  of  convicts  upon  the  public  roads. 

Tnder  section  1117  of  The  Codey  the  punishment  of  the 

prisoner  would  be  in  part  imprisonment  in  the  common  jail 

'{State  V.  Norwood,  93  N.  C,  578),  and  therefore,  if  the  county 

-of  Durham  has  made  provision  for  "  working  convicts  upon 
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the  public  roads/'  the  Court  bad  the  right  to  impose  the 
sentence  set  out  in  the  record 

If  it  be  said  the  record  must  show  that  the  county  of  Dur- 
had  taken  advantage  of  the  Act  of  1887,  ch.  355,  and  that 
this  does  not  appear  in  the  record,  the  answer  is,  the  statute 
makes  it  the  "  duty  of  the  Judge  holding  Court  in  any  county 
where  provision  is  made  for  working  convicts  upon  the  pub- 
lic road,  to  sentence  the  class  of  convicts  named  "  to  imprison- 
ment at  hard  labor  on  the  public  road."  He  holds  Court 
in  the  county  and  must  get  information  from  the  county 
record  or  the  county  authorities,  upon  which  he  acts,  in> 
imposing  the  sentence,  and  while,  perhaps,  it  would  be  well 
that  the  judgment  should  state  that  the  county  had  made 
provision  for  working  convicts  on  the  public  road,  we  must 
assume,  in  the  absence  of  any  suggestion  or  intimation  to 
the  contrary,  that  it  was  imposed  in  accordance  with  hia 
duty  and  the  authority  conferred  by  chapter  355,  Acts  of 
1887.  Affirmed. 


THE  STATE  v.  C.  C.  CHRISTMAS. 

< 

Indictment — Entering  House  imih  Felonious  Intent — Evidence — 

Larceny. 

1.  An  indictment  for  entering  a  house  with  an  intent  to  commit  a  fel- 

ony or  other  infamous  crime — The  CodCy  §  996 — is  not  defective 
because  it  charges  an  intent  to  commit  more  than  one  offence. 

2.  Where  the  testimony  tended  to  show  that  money  was  missing  from  a 

drawer  of  a  bureau  in  a  bed  chamber ;  that  the  drawer  was  usually 
locked,  but  frequently  was  not  thus  secured ;  that  the  domestic 
servants  of  the  family  had  access  to  the  chamber ;  that  the  defend- 
ant was  a  journeyman  carpenter,  and  had  often  been  employed 
upon  jobs  about  the  house  and  was  familiar  with  its  construction, 
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and  knew  where  money  was  kept ;  that  on  one  occasion,  wheo 
not  employed  at  work,  he  was  discovered  in  an  unoccupied  cham- 
ber, behind  the  door  and  a  box  in  such  a  position  that  he  conld 
observe  the  door  of  the  room  in  whieh  the^  money  watsdeposited ; 
that  upon  being  discovered,  he  said  he  had  come  to  get  a  balance 
due  for  work ;  that  there  was  nothing  so  due  him,  and  that  there 
was  found  on  his  person  a  key  which  would  unlock  the  drawer  in 
which  the  money  was  deposited  :  Held,  that  while  none  of  these 
•circumstances,  standing  alone,  were  sufficient  evidence  of  the 
defendant's  guilt,  yet,  when  taken  together  and  as  a  whole,  they 
did  constitute  evidence  which  was  properly  submitted  to  the  jury 
upon  the  question  of  the  intent  with  which  defendant  entered  the 
house. 


Indictment,  tried  before  Avery,  J.,  at  September  Term, 
1888,  of  the  Superior  Court  of  Wake  County. 

The  indictment  charged  the  defendant  with  feloniously 
.entering  the  dwelling  house  of  T.  B.  Lyman,  in  the  day  time, 
with  intent  to  steal  "  the  goods,  chattels  and  money  of  him, 
the  said  T.  B.  Lyman,  and  also  the  goods,  chattels  and  money 
of  Anna  M.  Lyman,  in  the  said  dwelling  house  then  and 
there  being,"  &c. 

The  following  is  a  summary  statement  of  so  much  of  the 
case  on  appeal  as  is  necessary  to  a  proper  consideration  of 
the  exceptions  to  the  ruling  of  the  Court  below : 

Miss  Lancashire,  a  witness  for  the  State,  testified,  among 
other  things,  that  she  lived  at  the  house  of  Bishop  T.  B. 
Lyman ;  was  there  on  the  28th  of  July  last,  and  on  that  day 
"  found  the  defendant  standing  behind  the  door  in  an  unoc- 
cupied bed  room;  *  *  *  his  head  was  turned  towards  the 
crack  of  the  door;  he  was  behind  a  box." 

The  defendant  is  a  carpenter,  and  has  worked  in  almost 
every  room  in  the  house,  and  had  worked  there  some  part  of 
every  month  since  August,  1887.  The  room  in  which  he  was, 
was  on  the  second  floor.  Mrs.  Lyman^s  room  was  ten  or 
fifteen  feet  from  where  he  was,  and  its  position  was  well 
known  to  the  defendant.     The  witness  went  to  Col.  Andrews' 
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and  cdlled  for  a  policeman.  Ou  her  return  she  told  defend- 
ant that  he  could  not  go ;  that  some  money  was  missing. 
He  said  that  there  was  twenty-five  cents  due  him,  and  he 
had  come  to  collect  it,  and  see  if  there  was  any  more  work 
for  him.  The  testimony  of  the  witness  tended  further  to 
show  that  the  defendant  had  been  up  stairs  before ;  that  Mrs. 
Lyman  kept  her  money  in  a  bureau  drawer  in  her  bed  room. 
About  a  fortnight  before,  she  had  found  the  defendant  up 
stairs  at  the  head  of  the  steps  near  the  door. 

Upon  cross-examination  the  witness  said  that  it  was  some 
hours  after  daylight ;  that  the  door  of  the  unoccupied  room 
was  wide  open ;  that  the  defendant  used  to  go  up  stairs  con- 
stantly ;  that  Mrs.  Lyman  generally  paid  him  for  his  work ; 
sometimes  witness  paid  him;  he  was  paid  by  Mrs.  Lyman 
once  on  the  landing  near  her  bed  room  door.  Witness  had 
seen  him  inside  Mrs.  Lyman's  room  door  for  the  purpose  of 
getting  pay  for  his  work.  The  witness  testified  that  servants 
had  access  to  the  rooms,  and  upon  re-direct  examination  she 
said  the  defendant  had  been  paid  off  and  discharged. 

Mrs.  Lyman  was  introduced  as  a  witness,  and  the  Solicitor 
proposed  to  prove  by  her  "  that  about  the  time  the  defend- 
ant had  been  employed  {is  a  carpenter  and  had  had  access 
to  the  upper  rooms  of  her  house,  money  was  missing  from 
the  drawer  in  her  bed  room  up  stairs,  with  a  view  of  having 
this  testimony  connected  with  further  facts  hereafter  to  be 
shown  by  the  witness,  that  the  key  to  the  upper  drawer  of 
the  bureau  standing  in  the  passage  up  stairs  was  missing 
about  the  same  time,  and  the  fact  to  be  proved  by  another 
witness  that  a  key  was  found  on  the  person  of  the  defendant 
when  arrested  that  unlocked  the  drawer  in  her  room  in 
which  she  kept  her  money."  This  evidence  was  objected  to 
by  the  defendant,  objection  overruled,  and  defendant 
excepted. 

The  witness  then  testified  to  having  missed  money ;  had 
missed  it  twice  before ;  to  having  paid  the  defendant  money^ 
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and  that  there  was  a  key  to  the  bureau  in  the  passage,  which 
was  missed,  and  that  she  found  that  the  key  to  her  bureau 
drawer  unlocked  the  drawers  of  the  bureau  in  the  passage 
and  that  the  policeman  "^  pulled  out  a  key  when  he  arrested 
the  defendant ''  that  unlocked  her  drawer  and  looked  like 
the  lost  key  of  the  passage  bureau.  That  she  did  not  owe 
the  defendant  twenty-five  cents,  and  that  the  money  lost  was 
her  separate  property.  The  witness  was  cross-examined  in 
regard  to  missing  money,  and  testified  that  servants  were  in 
her  room  every  day  to  clean  up,  dust,  &c.,  and  that  she  fre- 
quently went  out  and  left  them  in  the  room  and  that  she  kept 
money  in  her  bureau  drawer  and  frequently  left  it  unlocked. 

J.  D.  Thompson,  a  witness  for  the  State,  testified  that  he 
arrested  the  defendant,  and  on  searching  found  a  bunch  of 
keys,  one  of  which  unlocked  the  upper  drawer  of  the  bureau 
in  Mrs.  Lyman's  room.  The  key  also  unlocked  the  drawers 
of  bureau  in  defendant's  house,  as  he  had  ascertained  upon 
trial,  at  defendant's  request. 

"After  the  testimony  for  the  State  was  closed,  the  defend- 
ant moved  to  exclude  the  testimony  referred  to  in  the  excep- 
tion as  stated,  on  the  ground  that  the  Solicitor  had  failed  to 
offer  the  testimony  then  proposed  to  be  offered,  in  connec- 
tion with  the  loss  of  money  by  Mrs.  Lyman.  The  Solicitor 
had  in  the  meantime  offered  the  testimony  of  Mrs.  Lyman, 
that  when  she  left  she  did  not  recollect  whether  she  took  the 
key  outside  the  drawer  in  the  passage  blireau  and  put  it  in 
the  bunch  given  Miss  Lancashire,  or  left  it  in  the  drawer. 

Miss  Lancashire  testified  that  soon  after  Mrs.  Lyman  left 
she  hunted  for  said  key  and  did  not  find  it  in  the  bunch 
of  keys  given  her  by  Mrs.  Lyman,  or  in  the  drawer  where 
it  belonged.  Policeman  Thompson  testified  that  he  found  a 
key  on  the  person  of  the  defendant  when  arrested,  and  it 
fitted  the  drawer  where  Mrs.  Lyman  kept  her  money,  as  tes- 
tified to  by  her. 

The  Court  refused  to  exclude  the  testimony  which  hBd 
been  submitted. 
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The  defendant  then  testified  in  his  own  behalf.  His  testi- 
mony sent  up  with  the  record  purports  to  explain  his  reasons 
for  being  at  the  house  of  Bishop  Lyman,  his  conduct  while 
there,  the  facts  connected  with  the  keys,  and,  if  believed, 
fully  rebutted  all  the  evidence  tending  to  show  his  guilt. 

The  defendant  asked  the  Court  to  give  a  number  of  instruc- 
tions to  the  jury,  of  which  the  following  were  refused  : 

"3.  That  there  is  no  evidence  to  connect  the  defendant 
with  the  larceny  of  the  money  deposed  to  by  Mrs.  Lyman. 

4.  That  if  the  jury  believe  that  Mrs.  Lyman  left  her 
money  in  her  bureau  drawer  generally  unlocked,  and  that 
various  other  persons  had  access  to  her  room,  the  evidence 
b  too  vague  and  uncertain  to  warrant  a  verdict  against  the 
prisoner. 

6.  That  the  evidence  in  this  case  is  too  vague  and  uncer- 
tain to  be  submitted  to  the  jury,  and  that  they  will  return  a 
verdict  of  not  guilty. 

7.  That  the  fact  that  the  prisoner  was  concealed  in  a  room 
in  a  house  is  not  evidence  that  he  entered  it  with  the  intent 
to  commit  any  particular  felony. 

8.  The  evidence  in  this  case  being  circumstantial  only, 
in  order  to  convict  on  such  evidence  it  must  exclude  in  the 
opinion  of  the  jury  every  other  reasonable  hypothesis  incon- 
sistent with  the  guilt  of  the  party  accused.  (Other  instruc- 
tion was  given  as  a  substitute  for  this,  but  defendant  excepts 
and  alleges  that  it  is  not  given  as  asked  in  words  or  in  sub- 
stance.) 

10.  If  evidence  insufficient  to  support  verdict  must  not  go 
to  the  jury,  although  some." 

His  Honor  charged  the  jury :  "  That  where  the  act  proven 
against  the  defendant  admits  equally  of  two  constructions, 
one  of  which  would  point  to  the  guilt  and  the  other  to  the 
innocence  of  the  accused,  it  is  the  duty  of  the  jury  to  give 
the  benefit  of  the  doubt  to  the  accused  and  render  a  verdict 
of  not  guilty. 
101—48 
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That  unless  the  jury  believe  that  the  defendant  committed 
the  former  larcenies  deposed  to  by  Mrs.  Lyman,  the  fact  that 
they  were  committed  is  no  evidence  against  him. 

That  if  the  jury  shall  be  satisfied  beyond  a  reasonable 
doubt  from  the  testimony  that  the  defendant  entered  the 
house  mentioned  in  the  indictment  with  intent  feloniously 
to  steal  the  money,  goods  or  chattels  of  T.  B.  Lyman  or  Mrs. 
Lyman,  then  the  jury  will  find  the  defendant  guilty. 

It  is  admitted  that  the  defendant  entered  the  house,  and 
the  only  question  for  the  jury  is  with  what  intent  he  entered. 
If  the  jury  have  any  reasonable  doubt  as  to  his  entering  the 
house  with  intent  to  steal  the  money,  goods  or  chattels  of  T. 
B.  Lyman  or  Mrs.  Lyman,  then  the  defendant  should  be 
acquitted 

The  State  relies  upon  circumstantial  evidence  to  show  the 
intent.  It  is  a  rule  of  law  that  if,  in  such  cases,  there  is  a 
reasonable  hypothesis  or  supposition  arising  out  of  the  testi- 
mony and  consistent  with  the  innocence  of  the  defendant, 
the  jury  must  treat  such  hypothesis  as  true,  and  acquit  the 
defendant.  It  is  also  a  rule  that  in  such  cases  every  mate- 
rial circumstance  in  the  chain  of  evidence  relied  on  for  con- 
viction must  be  as  fully  proved  as  if  the  conviction  depended 
upon  proving  it.  Another  mode  of  expressing  the  same  idea 
is  found  in  the  rule  that  no  chain  of  circumstantial  evidence 
is  stronger  than  the  material  links  in  the  chain. 

It  is  the  duty  of  the  jury  to  ascertain  and  determine  what 
circumstances,  if  any,  tending  to  show  the  intent  of  the 
defendant  in  entering  the  house,  have  been  proven  beyond  a 
reasonable  doubt.  If  the  jury  find  that  circumstances  are 
so  proven  which  exclude  every  reasonable  hypothesis  con- 
nected with  the  idea  that  the  defendant  had  any  intent  not 
criminal  in  entering  the  house,  or  entered  with  any  intent 
other  than  to  steal  the  goods,  chattels  or  money  of  T.  B. 
Lyman  or  Mrs.  Lyman,  then  they  should  return  a  verdict  of 
guilty. 
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The  jur}-  should  not  be  influenced  by  any  reference  to  the 
race  or  color  of  the  defendant,  or  by  ihe  fact  that  he  belongs 
to  a  particular  race.  On  the  oiher  hand,  the  jury  are  not  to 
be  influenced  by  the  fact  that  the  law  has  prescribed  any 
particular  punishment  for  the  offence  charged  in  the  bill." 

The  defendant  excepted  to  the  refusal  of  the  Court  to  give 
the  instructions  ask^d,  as  above  set  forth,  and  also  to  the 
instructions  given. 

There  was  a  verdict  of  guilty.  Motion  in  arrest  of  judg- 
ment.    Motion  refused,  and  judgment  and  appeal. 

The  Attorney  General,  for  the  State. 

Messrs.  J.  B.  Batchelor  and  Jottn  Devereux,  Jr.,  for  the 
defendant. 

Davis,  J.  (after  stating  the  case.)  The  motion  in  arrest 
of  judgment  was  upon  the  ground  that  the  bill  charged  two 
distinct  offences,  to- wit:  "  The  intent  to  steal  the  goods,  chat- 
tels and  money  of  T.  B.  Lyman,  and  also  with  intent  to 
steal  the  goods,  chattels  and  money  of  Mrs.  Anna  W.  Lyman." 

The  indictment  is  under  section  996  of  The  Code,  and  the 
entering  the  house  "  with  intent  to  commit  a  felony  or  other  infa- 
mous crime  therein,"  constitutes  the  gravamen  of  the  charge. 
He  was  not  charged  with  larceny.  The  offence  charged  is 
the  felonious  entering  the  dwelling  house  with  intent  to  steal, 
and  if  that  entry  was  with  the  intent  to  steal  anything  of 
value,  whether  one  thing  or  many  things,  or  from  one  per- 
son or  many  persons,  it  constituted  but  one  offence,  but  one 
crime,  and  whether  convicted  or  acquitted  he  could  not  be 
again  put  upon  trial  for  the  entry  and  intent  But  at  all 
events  the  objection  comes  too  late  after  verdict.  State  v. 
Brmn,  2  Winston,  54 ;  State  v.  Fore,  1  Ired.,  378 ;  State  v. 
Tytus,  98  N.  C,  705. 

The  exception  to  the  refusal  of  the  Court  to  exclude  the 
testimony  of  Mrs.  Lyman  was  properly  overruled  by  the 
Court  below. 
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The  facts  testified  to  by  her  were  suflBciently  connected 
with  other  facts  to  render  them  competent  as  tending  to  show 
defendant's  guilt. 

The  first  exception  in  regard  to  the  charge  of  his  Honor  was 
to  the  refusal  to  give  the  third  instruction  asked.  Assuming 
that  the  fact  that  the  defendant  was  found  concealed  in  the 
house  could  only  raise  a  suspicion  of  some  guilty  intent,  and 
was  not  sufficient  by  itself  to  warrant  a  verdict  of  guilty 
upon  a  charge  of  entering  with  any  specific  felonious  intent, 
the  facts  that  money  had  been  stolen,  that  the  defendant  had 
been  frequently  in  the  house,  that  he  had  been  paid  money 
and  knew  where  it  was  kept,  that  he  had  on  his  person  a 
key  that  unlocked  the  drawer  in  which  'it  was  kept,  and 
other  facts  testified  to,  constitute  some  evidence — much  more 
than  a  mere  scintilla  or  suspicion — of  guilt,  and  tend  to  give 
dircQtion  to  the  intent  of  the  defendant.  The  able  counsel 
for  the  defendant,  in  his  earnest  argument,  pointed  to  the 
fact  that  the  evidence  showed  that  the  drawer  in  which  the 
mon^y  was  kept  was  often  left  unlocked,  and  that  servants 
had  access  to  it,  and  it  might  have  been  stolen  by  them.  That 
is  true ;  and  the  single  isolated  fact  that  money  was  missing, 
if  standing  alone,  would  constitute  no  evidence  to  go  to  the 
jury,  but  when  taken  in  connection  with  other  facts  and  cir- 
cumstances, no  one  of  which  alone  would  warrant  a  verdict  of 
guilty,  yet,  when  taken  all  together,  may  amount  to  full 
and  conclusive  proof.  It  is  the  union  of  many  facts  and  cir- 
cumstances, each  one  insufficient  in  itself,  that  often  makes  the 
strongest  proof.  Money  is  stolen — this  fact  by  itself  would 
convict  no  one.  B.  knew  where  the  money  was — this  is  a  cir- 
cumstance, but  would  not  by  itself  be  sufficient  to  go  to  the 
jury  upon  a  charge  against  him ;  he  is  afterwards  seen  about 
the  place  where  the  missing  money  was  kept — this  may  cre- 
ate a  suspicion;  he  conceals  himself — ^another  suspicious 
circumstance ;  a  key  is  found  upon  his  person  that  opens  a 
drawer   near   by  where  he  was  concealed — another   very 
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suspicious  circumstance,  but  by  itself  too  weak  to  justify 
a  conviction.  Circumstances  accumulate,  each  one  by  itself 
of  no  great  strength,  but  when  united,  like  the. bundle  of 
twigs  in  the  fable,  they  become  very  strong.  State  v.  WhitCy 
89  N.  C,  462,  and  cases  there  cited. 

Ck)unsel  relies  upon  The  State  v.  WUkeraon,  72  N.  C,  376. 
In  that  case  there  is  no  evidence  of  asportation,  which  was 
a  necessary  ingredient  in  the  crime  with  which  the  defend- 
ant was  charged.  There  was  no  evidence  that  connected 
the  defendant  with  the  killing  of  the  hog,  and  only  the  cir- 
cumstances of  looking  upon  the  dead  hog  and  flight  that 
pointed  to  defendant's  guilt.  In  the  case  before  us  there 
were  many  circumstances,  and  it  may  be  easily  distinguished 
from  the  case  of  State  v.  Wilkerson ;  and  we  are  not  called 
upon  to  express  an  opinion  upon  the  sufficiency  of  the  evi- 
dence to  convict  in  that  case,  in  regard  to  the  correctness  of 
which  I  myself  entertain  doubt. 

There  was  no  error  in  refusing,  for  the  reasons  stated,  the 
third  prayer  for  instructions,  and  for  the  same  reasons  there 
was  no  error  in  refusing  the  fourth  and  sixth  instructions 
asked  for. 

The  seventh  prayer  was  properly  refused  because  it  asked 
the  Judge  to  charge  upon  an  isolated  fact.  If  the  conce  il- 
ment  had  been  the  only  evidence  it  might  become  material 
for  us  to  consider  the  exception,  but  there  was  other  evidence. 

The  eighth  prayer  was  given  in  the  charge  of  his  Honor 
in  language  unmistakable  and  fully  as  strong  as  could  be 
properly  asked  by  the  defendant. 

The  tenth  prayer  for  instruction  was  also  properly  rejected. 
There  was  evidence  to  goto  the  jury,  and  its  sufficiency  was 
for  them.  State  v.  Pmudl,  94  N.  C,  965,  and  the  cases  there 
cited. 

We  have  examined  with  care  the  charge  of  his  Honor  as 
given,  and  can  see  no  error  of  which  the  defendant  can  com- 
plain. Affirmed. 
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THE  STATE  v.  HOWARD  ANDERSON. 

Evidence — New  Trial — ArguTnent,  Right  to  Open  and  Conclude. 

1.  The  rejection  of  competent  testimony  will  not  be  ground  for  a  new 

trial  where  the  record  shows  that  at  a  subsequent  stage  the  rejected 
evidence  was  admitted  and  the  party  offering  it  had  the  full  bene- 
fit of  it. 

2.  The  right  to  open  and  conclude  the  argument,  except  in  cases  where 

no  evidence  has  been  introduced  by  the  defendant,  is  now,  under 
Rule  6,  Supreme  Ck>urt,  left  to  the  discretion  of  the  Court,  and  the 
exerciee  of  this  discretion  will  not  be  reviewed  upon  appeal. 

Indictment  for  murder,  tried  before  Avery,  J.,  at  Septem- 
ber Term,  1888,  of  the  Superior  CJourt  of  Wayne  County. 

There  was  a  verdict  of  guilty,  and  the  defendant  appealed. 

Only  two  questions  are  presented  in  the  record : 

1.  One  T.  J.  Vinson,  a  witness  for  the  defendant,  who  had 
been  examined  and  cross-examined,  was  recalled  for  further 
cross-examination,  and  in  reply  to  the  question,  "  When 
the  prisoner  was  talking  to  you  in  front  of  the  carriage  shop, 
did  he  not  tell  you  that  he  had  stricken  Porter  (the  deceased) 
with  a  rock  ?"  testified  :  "  When  I  was  talking  to  Anderson 
in  front  of  the  buggy  shop,  he  did  not  tell  me  that  he  struck 
Porter  with  a  rock." 

The  (counsel  for)  prisoner  then  insisted  that  he  had  a 
right  to  ask  the  witness  what  the  prisoner  did  say  in  front  of 
the  carriage  shop  as  to  whether  he  was  the  person  who  struck 
Porter.  On  objection,  the  Court  held  "  that  as  no  part  of  the 
conversation  had  been  called  out  by  the  question  from  tho 
Solicitor,  the  prisoner  did  not  have  a  right  to  have  his  decla- 
ration on  that  occasion  put  in  evidence."    Prisoner  excepted. 

The  witness  then  said :  ^'  Anderson  did  not  say  that  he 
struck  Porter  with  a  rock ;  he  did  not  say  anything  like 
that." 

Afterwards,  as  the  record  shows,  the  prisoner,  in  his  own 
behalf,  testified,  among  other  things:    '* I  met  Jeff.  Vinson 
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and  had  a  conversation  with  him ;  I  did  not  strike  Porter 
that  night ;  I  had  no  hard  feeling  against  Porter,  and  be 
had  none  against  me." 

T.  J.  Vinson  was  again  recalled,  and  testified :  *^  I  first  saw 
Anderson, after  Porter  was  stricken,  near  the  boarding  house. 
I  said,  *  Mr.  Porter  is  stricken,  and  they  say  you  did  it.'  He 
said  he  did  not.  We  went,  leaving  there,  down  the  street 
from  the  boarding  house.  We  walked  down  to  the  carriage 
factory,  and  (he)  kept  saying.  *  I  did  not  do  it.'  He  then 
said  he  was  going  back  up  there,  and  if  they  arrested  him 
they  would  arrest  him  wrongfully." 

The  Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.  (after  stating  the  case.)  1.  Whether  there  was  or 
was  not  error  in  refusing  to  permit  the  witness  Vinson  to 
testify  as  to  what  the  prisoner  did  say  when  the  evidence 
was  first  offered,  we  are  relieved  of  the  necessity  of  consider- 
ing or  passing  upon  the  question,  in  view  of  the  fact  that  the 
witness  Vinson  was  again  recalled  and  testified  as  to  what 
the  accused  did  say,  and  if  there  was  any  error,  it  was  thus 
cured.  In  fact,  the  evidence,  when  brought  out  as  it  was,  in 
corroboration  of  the  prisoner,  was  more  beneficial  to  him 
than  it  would  have  been  if  it  had  been  permitted  when 
objected  to  and  excluded;  and,  having  been  admitted,  we 
can  see  no  possible  prejudice  that  could  have  resulted  to  the 
prisoner.  If  there  was  any  error  or  just  ground  of  complaint 
it  was  removed.  Gilbert  v.  James,  86  N.  C,  244,  and  the 
cases  there  cited ;  ^te  v.  FreemaUy  100  N.  Ca,  429. 

2.  "  Counsel  for  the  prisoner  insisted  that  the  Solicitor,  who 
appeared  alone  for  the  State,  should  be  required  by  the  Court 
to  make  an  opening  speech  as  well  as  to  conclude  the  argu- 
ment.   The  Court  decided  that  it  was  proper  for  the  Solic- 


760  IN  THE  SUPREME  COURT. 

State  v.  Andebson. 

itor  to  state  fully  the  propositions  of  law  upon  wbicli  he 
relied,  and  if  the  Solicitor  should  fail  to  do  so,  the  Court 
would,  in  its  discretion,  hear  the  prisoner's  counsel  in  answer 
to  any  proposition  of  law  submitted  for  the  first  time  by  ihe 
Solicitor  in  his  closing  argument.  The  Solicitor,  after  some 
objection,  simply  stated  his  position  as  to  the  law  applicable 
to  the  case,  but  made  no  full  opening  argument  upon  the  facts. 
The  prisoner's  counsel  excepted  to  the  refusal  of  the  Court  to 
order  and  require  the  Solicitor  to  discuss  the  theory  or  theo- 
ries relied  upon  by  the  State  as  to  the  facts." 

In  State  v.  Davidy  4  Jones,  353,  it  is  said :  "  The  proper  rule 
is  that  the  party  having  the  right  to  conclude  opens  the  argu- 
ment ;  the  opposite  party  then  has  an  opportunity  to  reply, 
and  he  in  his  turn  may  reply  by  way  of  conclusion."  It  is 
also  there  said  that  '^common  fairness  suggests"  that  the 
counsel  having  the  right  to  open  should  be  required  to  state 
4he  ground  upon  which  he  relies,  otherwise  views  might  be 
presented  and  inferences  drawn  from  the  evidence  which 
would  go  to  the  jury  unanswered.  But  the  question  as  to 
who  shall  open  and  who  shall  conclude  the  argument,  except 
in  cases  where  no  evidence  is  introduced,  is  now,  by  Rule  6, 
92  N.  C,  852,  left  to  the  Court,  and  its  "  decision  shall  be 
final  and  not  reviewable."  Full  power  is  given  to  the  Court, 
in  its  discretion,  to  see  that  in  the  conduct  of  the  argument 
no  prejudice  shall  result  to  either  party  by  any  improper 
statement  of  counsel,  but  it  would  often  be  difficult  for  the 
Court  to  determine  how  far  counsel,  in  opening,  should  be 
required  to  go,  and  we  think  the  question  must  necessarily 
be  left  largely  to  its  discretion.  Brooks  v.  BrookSy  90  N.  C, 
142  ;  Cheek  v.  Watson,  Ibid.,  302 ;  4ustin  v.  Secred,  91  N.  C, 
214;  Staie  v.  Keme,  100  N.  C,  509. 

We  were  not  favored  with  an  argument  for  the  prisoner, 
but  it  is  stated  in  the  case  that  ^'  the  motion  for  a  new  trial 
was  solely  on  the  ground  of  excluding  testimony,"  and  we 
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^uppoee  it  was  not  intended  that  the  second  exception  should 
be  relied  on  in  this  Court ;   but  we  think  neither  exception 
will  avail  the  prisoner. 
There  is  no  error  Affirmed. 


THE  STATE  v.  FURNIS  HARPER. 

Jury — Verdict — New  Trial. 

1.  Where  it  appeared  that  after  eeveral  baUots  in  the  jury  room,  a  prop- 

osition was  made  and  assented  to,  that  the  verdict  of  a  majority 
of  the  jurors  should  be  the  verdict  to  be  returned,  and  another 
ballot  being  taken  some  of  the  jurors  adhered  to  their  previous 
opinions,  and  thereupon  the  deliberations  were  continued  and 
resulted  in  a  conviction,  and  the  trial  Judge  found  the  fact  that 
the  verdict  was  the  voluntary  action  of  the  jurors  :  Heldf  that  the 
defendant  was  not  entitled  to  a  new  trial. ' 

2.  A  verdict  will  not  be  set  aside  upon  vague  and  indefinite  proof  that 

some  of  the  jurors  were  improperly  approached  and  spoken  to 
about  the  case,  especially  where  it  is  not  alleged  that  the  action 
of  the  jurors  so  approached  was  influenced  thereby. 

3.  The  presence  of  the  officer  in  charge  of  the  jury  at  their  deliberations, 

and  the  fact  that  the  jury  were  allowed  to  separate,  but  still  under 
the  charge  of  officers  of  the  Court,  will  not  vitiate  a  verdict,  in 
the  absence  of  any  proof  or  suggestion  of  improper  conduct  on  the 
part  of  the  jurors,  or  the  exercise  of  undue  influences  over  them. 

This  is  an  indictment  for  larceny,  tried  before  Connor^  /., 
at  Spring  Term.  1888,  of  Grkene  Superior  Court. 

The  defendant  was  charged  with  stealing  a  hog  belonging 
to  one  Eli  Dorgan,  and  upon  the  trial  of  his  plea  of  not 
guilty  was  convicted  of  the  offence,  and  sentenced  to  confine- 
ment in  the  State  prison  for  the  terra  of  five  years,  beginning 
with  the  2d  day  of  April,  1888.  After  the  return  of  the  verdict 
his  counsel  moved  to  set  it  aside  for  alleged  misconduct  of 
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the  jury,  to  prove  which  he  examined  orally  one  Thomas 
Harney,  whose  testimony,  under  the  findings  of  the  Courts 
established  the  following  facts : 

The  witness  was  a  regular  deputy  of  the  Sheriff,  and  after 
being  sworn  was  put  in  charge  of  the  jury.  On  several  occa- 
sions he  was  in  the  room  where  the  jurors  were,  and  heard 
part  of  their  deliberations  and  witnessed  the  taking  of  sev- 
eral ballots,  in  all  of  which  a  majority  were  for  a  conviction 
of  the  defendant,  but  no  unanimity  was  reached.  One  of 
the  jurors  then  proposed  that  the  majority  should  rule,  and 
this  was  assented  to.  Upon  a  ballot  then  following,  one  of 
the  jurors  who  had  favored  an  acquittal  changed  his  vote 
and  gave  it  against  the  defendant,  two  of  them  adhering  still 
to  a  vote  for  an  acquittal.  They  then  "  reasoned  together," 
during  which  the  witness  left,  and  another  deputy,  one 
Edwards,  took  his  place  and  stood  at  the  door  of  the  room. 
After  an  absence  of  about  five  minutes  the  witness  Harney 
returned  and  resumed  his  charge,  and  soon  thereafter  he 
was  informed  by  the  jury  that  they  had  agreed  upon  a  ver- 
dict. The  jurors  then  came  into  Court,  and  the  foreman,  on 
their  behalf,  gave  in  a  verdict  of  guilty.  They  were  there- 
upon polled  at  the  instance  of  the  defendant's  counsel,  and 
each  for  himself  gave  the  same  response. 

At  one  time  eleven  of  the  jurors,  under  the  officer  in  charge, 
left  for  dinner,  and  one  of  their  number  remained  in  the 
room  in  charge  of  another  sworn  deputy.  There  was  no  evi- 
dence tending  to  show,  nor  was  there  any  suggestion  that 
either  deputy  conversed  with  any  juror  in  respect  to  the  tes- 
timony, the  defendant  or  the  verdict. 

The  counsel  then  offered  one  of  the  jurors  to  testify  in  ref- 
erence to  the  verdict,  which  the  Judge  refused  to  permit. 

The  counsel  further  proposed  to  prove  by  a  witness,  not  of 
the  panel,  that  during  the  retirement  of  the  jury  some  of 
them  were  improperly  approached  and  q>oken  to  about  the 
case  by  an  outside  party.     In  the  exercise  of  his  discretion. 
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the  Judge  declined  to  hear  further  testimony,  and  refused  to 
set  aside  the  verdict,  for  the  reason  that  it  did  not  appear  that 
the  jury  had  rendered  a  majority  verdict,  nor  that  the  jury 
had  been  tampered  with,  the  Court  being  of  opinion,  how- 
ever, that  the  conduct  of  the  officer  was  not  proper,  and  so 
stating. 

The  grounds  upon  which  the  Court  was  asked  to  set  aside 
the  verdict,  in  order  to  a  new  trial,  are: 

1.  For  that  the  verdict  was  the  result  of  the  surrender  of 
the  convictions  of  the  dissenting  jurors  to  the  opinion  of  the 
larger  number  of  them,  and  was  not  in  reality  unanimous. 

2.  For  that  the  Judge  refusd  to  hear  the  affidavit  offered 
to  show  a  tampering  with  the  jury. 

3.  For  that  he  did  not  rule  that  the  separation  of  the  one 
juror  from  the  body  does  not  vitiate  the  verdict;  and 

4.  That  the  testimony  of  a  juror  was  refused  to  show  mis- 
conduct. 

The  Attorney  General  and  Mr.  John  DevereuXy  Jr.y  for  the 
State. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case.)  In  reference  to  the 
first  exception,  it  confronts  the  fact  that  the  polling  shows 
the  assent  of  each  juror  to  the  verdict  given  in  making  it 
UDanimous,  and  the  Judge  who  ascertains  the  fact  upon 
which  a  reviewing  Court  must  proceed,  finds  that  the 
unanimity  was  not  brought  about  by  an  involuntary  yield- 
ing of  the  convictions  of  the  few  to  the  many,  notwithstand- 
ing the  apparent  assent  in  the  jury  room,  for  immediately 
thereupon,  two  of  the  three  jurors,  upon  the  vote  taken^ 
adhered  to  their  first  opinion. 

We  have  had  some  hesitancy  in  sustaining  the  refusal  of 
the  Judge  to  hear  the  witness,  by  whom  it  was  proposed  to 
prove  that  a  part  of  the  jury  were  "improperly  approached 
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4ind  spoken  to  about  the  case,"  but  upon  a  more  careful  con- 
sideration we  cannot  find  any  reasonable  error  in  his  action. 
The  proof  offered  is  in  a  vague  and  indefinite  form,  point- 
ing out  no  specific  act  done  or  words  spoken  to  show  a  tam- 
pering, or  thnt  any  juror  was  influenced  or  heeded  what  was 
done  or  said,  and  the  setting  aside  of  a  suspicious  verdict 
rests  in  the  discretion  of  the  Judge  where  nothing  more 
appears,  and  there  is  not  a  legal  right  denied. 

In  the  words  of  Pearson,  J.,  in  State  v.  Tilghman,  11 
Ired.,  513,  "  perhaps  it  would  have  been  well  had  his  Honor, 
in  his  discretion,  set  aside  the  verdict  and  given  a  new  trial 
as  a  rebuke  to  the  jury,  and  an  assertion  of  the  principle 
that  trials  must  not  only  be  fair,  but  above  huspicion.  This, 
however,  was  a  matter  of  discretion,  which  we  have  no  right 
to  revise." 

He  proceeds  to  say  in  this  connection,  the  inquiry  to  be, 
^*  was  the  misconduct  and  irregularities  such  as  to  vitiate  the 
verdict,  to  make  it  in  law  null  and  void  and  no  verdict  f^ 

The  subject  is  elaborately  discussed  by  C.  J.  Ruffix,  and 
Gaston,  J.,  dissenting,  in  StatQ  v.  MUler,  1  D.  &  B.,  500. 

The  same  doctrine  is  held  in  State  v.  Morris^  84  N.  C,  756, 
and  in  State  v.  Brittain,  89  N.  C,  481. 

The  refusal  to  entertain  a  proposition  and  to  admit  testi- 
mony in  its  support,  expressed  in  such  loose  terms  and  with- 
out indicating  any  fact  to  prove  a  tampering,  were  surely 
within  the  province  of  the  Judge. 

If  a  juror  was  "improperly  approached"  and  something 
said  to  him  about  the  verdict,  this  is  entirely  consistent  with 
the  regular  and  proper  action  of  the  juror,  and  may  have 
been  unheeded  by  him  in  arriving  at  his  conclu>ion  as  to 
the  defendant's  guilt.  It  is  true  the  record  states  that  the 
Judge,  in  his  discretion,  "refused  to  hear  any  further  testi- 
mony," that  is,  of  the  kind  that  had  just  been  rejected, 
couched  in  such  general  terms  and  not  to  prove  the  fact 


SEPTEMBER  TERM,  1888.  765- 


State  v.  Elus. 


wherein  the  tampering  consisted,  so  as  to  enable  him  to 
judge  of  their  tendency  and  effect  in  guiding  the  exercise  of 
his  discretion  in  the  premises. 

The  third  and  fourth  grounds  are  untenable,  and  have 
been  so  adjudged  in  several  cases  {State  v.  Morris,  supra; 
State  V.  BriMain,  supra,  and  others),  inasmuch  as  though  pres- 
ent, the  officer  had  no  conversation  on  the  subject  of  the 
deliberations  of  the  jury;  nor,  as  the  case  states,  was  there 
any  suggestion  to  the  contrary. 

The  cases  cited  are  on  indictments  for  capital  felonies,  in 
regard  to  which  more  rigid  restraints  are  put  upon  jurors, 
while  more  control  is  exercised  by  the  Court  and  greater 
freedom  tolerated  than  in  trials  for  subordinate  felonies  and 
misdemeanors. 

There  is  no  error.  Affirmed. 


THE  STATE  v.  AMMA  ELLIS. 

Homicide — Provocation — Evidence — Judge's  Charge. 

Where,  upon  a  trial  for  murder,  it  was  shown  that  the  prisoner  and  his 
brother  went  to  the  house  of  deceased  (their  father)  in  his  absence, 
when  prisoner  complained  to  deceased^s  wife  of  the  conduct  of  a 
younger  brother  and  threatened  to  whip  him  if  his  father  did  not, 
and  also  expressed  bad  feeling  toward  his  father ;  that  prisoner 
and  his  brother  then  sharpened  their  knives,  when  the  latter  said, 
"  Some  one  will  be  surprised  to-night,"  to  which  prisoner  assented; 
that  they  remained  until  the  father  arrived,  when  an  altercation 
began  between  him  and  the  prisoner,  resulting  in  a  combat  in 
which  the  father  was  killed  by  a  stab  ;  that  there  was  conflicting 
evidence  as  to  the  circumstances  of  the  fight,  and  whether  the 
prisoner  acted  in  self-defence,  or  whether  he  struck  from  malice 
or  from  heat  of  passion ;  and  it  further  appeared  that  he  uttered 
heartless  expressions  toward  his  father  after  the  fatal  blow  :  Held,. 
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1.  That  the  declaration  of  the  brother  to  the  prisoner  while  sharpening 

the  knives  was  competent. 

2.  That  it  was  not  error  in  the  Court  to  instruct  the  jury,  after  having 

charged  them  in  respect  to  the  law  of  self-defence  and  man- 
slaughter, that  if  the  provocation  was  slight  and  the  prisoner 
used  excessive  force,  out  of  all  proportion  to  the  provocation,  the 
prisoner  was  guilty  of  murder. 

Indictment  for  mtrder,  tried  before  Merrirnon^  7.,  at  Fall 
Term,  1888,  of  the  Superior  Court  of  Sampson  County. 

1  here  was  a  verdict  of  guilty,  judgment,  and  appeal. 

Tlie  })risoner,  Amma  Ellis,  was  charged  in  the  indictment 
with  the  murder  of  James  Allen  Ellis.  It  was  in  evidence 
that  he  went  to  the  house  of  the  deceased,  who  was  his  father, 
on  the  evening  of  September  4th,  when  the  sun  was  about 
one  and  three-quarters  or  two  hours  high.  The  deceased 
was  not  at  home  when  the  prisoner  went  to  his  house,  but 
came  later  in  the  evening  and  before  dark. 

Susan  Ellis,  the  wife  of  the  deceased  and  step-mother  of 
the  prisoner,  testified,  among  other  things,  in  substance, 
that  she  *  was  at  home  when  the  prisoner  came;  that  he 
complained  that  Holmes,  a  younger  brother,  had  been  *  scan- 
dalizing '  him  ;  that  he  said  he  was  going  to  stay  till  the 
deceased  came  home  and  tell  him  about  it,  and  if  he  did  not 
whip  Holmes  he  (the  prisoner)  would." 

There  was  evidence  tending  to  show  the  bad  temper  of 
the  prisoner,  and  the  witness  testified  that  she  told  him  "  it 
was  not  worth  while  to  wait  and  have  a  fuss  with  his  father." 
It  was  in  evidence  that  William  Ellis  (a  brother  of  the  pris- 
oner, who  had  been  included  in  the  bill  of  indictment  with 
the  prisoner,  but  as  to  whom  the  Grand  Jury  returned  "not 
a  true  bill")  was  in  company  with  the  prisoner;  that  each 
had  a  knife,  which  was  sharpened  at  the  grindstone;  that 
the  prisoner  turned  the  grindstone  for  William  to  sharpen 
his  knife,  and  William  turned  the  grindstone  for  the  prisouer 
while  he  sharpened  his  knife.    The  witness  testified  that 
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"  while  he  was  grinding  his  knife  they  (prisoner  and  William) 
both  laughed;  Will,  said,  'somebody  will  be  surprised  to- 
night,' and  Amma  (the  prisoner)  said,  *  somebody  will  be 
surprised  tonight.'  They  finished  grinding  their  knives, 
went  into  the'  house,  got  a  whetstone  and  whetted  their 
knives.     Then  they  stood  around  there  till  the  sun  got  low." 

The  prisoner  excepted  to  the  admission  of  the  declaration 
of  William  Ellis  made  while  he  and  the  prisoner  were  fi:rind- 
ing  their  knives.  This  is  the  first  exception  presented  in 
the  record. 

There  was  much  evidence  introduced,  without  objection,  as 
to  what  was  done  and  said  by  the  prisoner  after  he  went  to 
the  house  of  the  deceased  «nd  before  the  deceased  came 
home,  tending  to  show  ill  will  against  his  younger  brother 
Holmes  (who  came  home  with  his  father),  and  also  dissatis- 
faction with  the  deceased. 

The  other  facts  necessary  to  an  understanding  of  the 
questions  presented  are  stated  in  the  opinion. 

The  Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.  (after  statintr  the  case.)  The  declaration  of  Will. 
Ellis,  by  itself,  would  not  have  been  admissible  as  evidence, 
but  he  and  the  prisoner  were  engaged  in  a  conversation  ;  it 
was  shortly  preceding  the  homicide ;  the  declaration  was  a 
part  of  the  conversation,  and  the  response  of  the  prisoner 
made  it  his  own  declaration.  The  conduct  of  the  prisoner 
just  prior  to  the  mortal  blow,  his  acts  and  declarations,  the 
fact  that  he  had  a  knife  (there  was  evidence  tending  to  show 
that  "  he  kept  muttering  about  whipping  the  boy.  Holmes, 
walking  about  with  his  knife  open  "),  were  competent  cir- 
cumstances to  go  to  the  jury,  to  be  considered  by  them  in 
determining  the  character  of  the  homicide.  State  v.  Gooch, 
94  N.  C,  987. 
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*'  It  was  admitted  that  the  prisoner  killed  the  deceased 
with  a  deadly  weapon." 

The  evidence  was  conflicting.  There  was  evidence  on 
the  part  of  the  State  tending  to  show  malice.  There 
was  evidence  on  behalf  of  the  prisoner  tending  to  show 
that  he  was  going  away  from  the  house  of  the  deceased 
when  the  deceased  rushed  upon  him  and  gave  him  a  heavy 
blow  on  the  back  of  the  head  with  a  thick  plank  or  post^ 
and  was  in  the  act  of  repeating  the  blow  when  the  prisoner 
"  struck  back-handed  "  the  fatal  blow. 

There  was  evidence  on  the  part  of  the  State  tending  to 
contradict  this,  and  to  show  that  the  deceased  "  had  nothing 
in  his  hand  "  when  the  fatal  blow  was  given ;  that  the 
deceased  "  had  run  across  the  yard  to  him  (the  prisoner)  and 
told  him  to  leave  there  or  he  would  knock  him  down;"  that 
he  had  nothing  to  strike  with  but  his  hand,  and  the  pris- 
oner had  the  knife  open  in  his  hand  and  struck  the  fatal 
blow. 

In  charging  the  jury  his  Honor  instructed  them,  among 
other  things,  that  it  was  for  them  to  say  "from  the  evidence, 
whether  the  killing  was  done*  because  of  a  deliberate  intent 
to  kill  previously  formed,  or  because  of  the  present  provoca- 
tion, or  in  self-defence.  That  if  the  killing  was  done  with 
malice  aforethought,  then  it  was  murder;  but  if  it  was  done, 
not  because  of  malice  aforethought,  but  because  of  present 
provocation,  then  it  was  manslaughter.  That  if  the  defend- 
ant had  started  away  from  the  house  of  the  deceased,  and 
the  deceased  rushed  after  him  and  struck  him  a  blow  upon 
the  back  of  the  head  with  a  plank  or  post  and  was  in  the 
act  of  striking  him  again,  and  the  prisoner  stabbed  and 
killed  the  deceased  because  it  was  necessary  for  him  to  do  so 
to  protect  his  own  life  or  to  avoid  great  bodily  harm,  then 
there  would  be  no  offence,  but  the  killing  would  be  excusa- 
ble homicide ; "  and  upon  these  several  points  the  testimony  of 
the  several  witnesses  was  recited  to  the  jury. 
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Upon  tlie  question  of  murder  his  Honor  further  said  to 
the  jury  that  if  the  provocation  was  slight  and  the  prisoner 
used  excessive  force,  out  of  all  proportion  to  the  provocation, 
the  killing  would  be  murder,  although  the  prisoner  may  not 
previously  have  formed  a  design  to  kill  the  deceased,  and 
upon  this  point  the  testimony  of  the  witnesses  as  to  the 
immediate  circumstances  attending  the  stabbing  was  called 
to  the  attention  of  the  jur}',  and  it  was  left  to  them  to  say 
whether  the  provocation  was  slight  and  whether  the  prisoner 
used  excessive  force,  out  of  all  proportion  to  the  provocation. 
The  prisoner  excepted  upon  the  ground  that  the  principle 
embraced  in  that  part  of  the  charge  in  regard  to  provocation 
and  excessive  force  had  no  application  to  this  case  and  wa& 
not  supported  by  any  evidence.  This  is  the  second  excep- 
tion. 

We  have  not  deemed  it  necessary  to  set  out  in  detail  the 
evidence  ms  presented  in  the  record,  but  we  think  there  is  no 
error  in  the  charge  of  his  Honor  of  which  the  prisoner  could 
complain,  for  upon  a  review  of  all  the  evidence  we  feel  con- 
strained to  say  the  most  exculpatory  parts  of  it  are  rendered 
nugatory  by  the  conduct  of  the  prisoner  after  the  killing, 
about  which  there  is  little  conflict. 

The  prisoner's  own  evidence  shows  an  absolute  want  of  all 
concern  for  the  deceased  after  the  blow  was  inflicted,  while 
other  evidence  tended  to  show  heartlf^ss  exultation.  It  was 
in  evidence  that  he  said  :  "  You  may  holler,  G — d  d — d  you ; 
I  have  cut  you  to  your  liver,"  and  that  upon  the  refusal  of 
Will,  to  go  for  the  doctor,  he  said,  **  That's  right." 

The  charge  of  his  Honor  was  as  favorable  to  the  prisoner 
as  the  evidence  would  warrant,  and  is  lully  sustained  in  all 
its  aspects  by  rulings  in  State  v.  Goochy  94  N.  C,  982  ;  State 
V.  ChaviSy  80  N.  C,  353  ;  State  v.  Curry,  1  Jones,  280,  and  State 
V.  Jarrott,  1  Ired.,  76. 

Affirmed. 
101—49 
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THE  STATE  v.  CHARLES  E.  CROSS  and  SAMUEL  C.  WHITE. 

Forgery — False  En  tries — Jurisdiction — Nation  al  Ban  ks — Eivi- 
dence — Intent — Fm^mer  Conviction  and  Acquittal — Polling 
Jury —  Verdict — Merger  of  Offences — Nol.  Pros. 

1.  When  an  offence  is  a  necessary  element  and  constitutes  an  essential 

part  of  another  offence,  and  both  are  in  fact  one  transaction,  a 
conviction  or  acquittal  of  one  is  a  bar  to  the  prosecution  of  the 
other. 

2.  While  it  may  be  the  Courts  of  the  United  States  have  exclusive  juris- 

diction to  try  and  punish  the  offence  of  making  false  entries  in 
the  books.  &c. ,  of  national  banking  associations,  as  provided  in 
Rev.  Stat.  (U.  S.),  §  5209,  it  does  not  follow  that,  because  such 
entries  may  have  been  based  upon  acts  which  constitute  an  inde- 
pendent and  distinct  offence  against  the  laws  of  a  State,  the  juris- 
diction of  the  Courts  of  the  latter  is  thereby  ousted. 

^.  Therefore,  where  it  appeared  that  the  defendant,  an  officer  of  a 
national  bank,  forged  certain  bonds,  &c.,  with  the  purpose  only 
to  deceive  the  Bank  Examiners  of  the  United  States,  and  entered 
them  upon  the  books  of  the  Dank  as  genuine:  Heldy  that  the 
State  Courts  had  jurisdiction  of  the  fargery. 

4.  Section  5418,  Rev.  Stat.  U.  S. ,  providing  for  the  punishment  of  those 

who  shall  forge  or  counterfeit  "any  bond  *  *  *  or  other  writing 
for  the  purpose  of  defrauding  the  United  States,'*  is  confined  to 
frauds  attempted  to  be  perpetrated  against  the  Government,  and 
does  not  embrace  securities  held  by  banks  or  individuals  against 
other  business  corporations  or  individuals ;  nor  does  it  extend  to 
forgeries  made  with  the  intent  to  deceive  a  Federal  Bank  Exam- 
iner, where  it  does  not  appear  that  the  Federal  Government  has 
any  pecuniary  interest  in  the  matter. 

5.  Upon  the  trial  of  an  indictment  for  forgery  against  the  president  and 

cashier  of  a  bank,  wherein  it  was  charged  the  defendants  forged 
and  uttered  certain  bonds  and  deposited  them  as  assets  of  the 
bank:  Held,  that  evidence  of  the  ownership  of  the  stock  of  the 
bank  and  its  financial  condition  at  and  prior  to  the  time  of  the 
alleged  forgeries  was  incompetent,  the  only  inquiry  being  as  to 
the  perpetration  of  the  forgery  and  the  intent  to  defraud;  and 
that  it  was  unnecessary  to  allege  or  prove  that  any  particular  per- 
son was  defrauded. 
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6.  If  a  forgery  is  committed  with  a  present  intent  to  defraud,  the  offence 

is  complete,  whether  it  is  successfully  consummated  or  not ;  and 
it  is  not  essential  that  any  advantage  was  anticipated  to  accrue  to 
the  person  charged.  , 

7.  Where  the  paper-writing  alleged  to  be  forged  is  such  in  appearance 

that  it  may,  from  its  nature,  or  in  the  course  of  business,  deceive 
another  person,  the  offence  of  forgery  is  complete. 

8.  Where  the  alleged  forged  instrument  has  the  names  of  two  or  more 

persons  affixed,  it  is  sufficient  if  one  of  them  is  proved  to  have  been 
forged. 

9.  Where,  upon  the  trial  of  an  indictment  containing  four  counts,  the 

jury,  after  considerable  time  devoted  to  deliberation,  announced 
they  could  not  agree,  and  upon  being  polled  so  stated,  whereupon 
the  Court  further  polled  them  by  asking  each  juror  what  was  his 
verdict,  and  it  thereby  appeared  that  the  jury  were  agreed  upon 
two  counts,  but  could  not  agree  upon  the  others,  and  the  jury 
having  again  retired  the  Solicitor  entered  a  nol.  proa,  as  to  the 
two  counts  upon  which  the  jury  were  disagreed,  and  thereupon  a 
verdict  of  guilty  was  rendered  as  to  the  others  :  Held^  that  while 
this  method  of  polling  the  jury  was  not  to  be  approved,  inasmuch 
as  no  injury  could  result  to  the  defendant  the  verdict  should  be 
allowed  to  stand — the  nol,  pros,  being,  in  effect,  an  acquittal  of 
thode  counts. 

This  was  an  indictment  for  forgery,  tried  before  Averyj  J., 
at  July  Term,  1888,  of  Wake  Superior  Court. 

The  defendants,  Charles  E.  Cross  and  Samuel  C.  White, 
in  an  indictment  found  by  the  grand  jury  of  the  Superior 
Court  of  the  county  of  Wake,  are  charged  as  follows : 

"  The  jurors  for  the  State,  upon  their  oath,  present :  That 
Charles  E.  Cross  and  Samuel  C.  White,  both  late  of  the 
county  of  Wake  and  State  aforesaid,  on  the  8th  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-eight,  and  within  the  jurisdiction  of  this  Court, 
at  and  in  the  county  aforesaid,  unlawfully  and  feloniously 
of  their  own  head  and  imagination,  did  wittingly  and  falsely 
make,  forge  and  counterfeit,  and  then  and  there  wittingly 
assent  to  the  falsely  making,  forging  and  counterfeiting,  a 
certain  promissory  note  for  the  payment  of  money,  which  said 
forged  promissory  note  is  of  the  tenor  following,  that  is  to  say 
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♦6,250.00.  March  8, 1888. 

Four  months  after  date  we,  D.  H.  Graves,  principal,  and 
W.  H.  Sanders,  the  other  subscribers,  sureties,  promise  to 
pay  the  State  National  Bank  of  Raleigh,  North  Carolina,  or 
order,  sixty  two  hundred  and  fifty  dollars,  negotiable  and 
payable  at  State  National  Bank  of  Raleigh,  N.  C,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum  after  matu- 
rity until  paid,  for  value  received,  being  for  money  bor- 
rowed ;  the  said  sureties  hereby  agreeing  to  continue  and 
remain  bound  for  payment  of  this  note  and  interest,  not- 
withstanding any  extension  of  time  granted  from  time  to 
time  to  the  principal  debtor,  waiving  all  notice  of  such 
extension  of  time  from  either  payor  or  payee ;  and  I  do  hereby 
appoint  Sam.  C.  White,  cashier,  my  true  and  lawful  attor- 
ney to  sell  any  or  all  collateral  he  may  have  in  his  hands  to 
pay  this  claim  if  I  should  fail  to  do  so  when  said  claim 
falls  due,  after  giving  me  ten  days'  notice  of  his  intention 
to  sell  the  same,  and  pay  any  surplus  that  may  remain  to 
me. 

D.  H.  Graves, 
W.  H.  Sanders. 

And  upon  the  back  of  which  said  false,  forged  and  coun- 
terfeit promissory  note  is  stamped  and  written — D.  D. 

D.  H.  Graves. 
$6,250— July  8. 

With  intent  to  defraud,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity 'of  the  State." 

The  second  count  charges  the  defendants  with  feloniously 
and  wittingly  uttering  and  publishing  as  true  a  certain 
false,  forged  and  counterfeited  promissory  note  for  the  payment 
of  money,  setting  it  out  in  the  same  descriptive  words  as  in 
the  first  count,  "  with  intent  to  defraud,"  adding,  "they,  the 


r 
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said  Charles  E.  Cross  and  Samuel  C.  White,  at  the  time  they 
so  uttered  and  published  the  said  false,  forged  and  counter- 
feit note,  then  and  there  well  knowing  the  same  to  be  false, 
forged  and  counterfeited,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State/' 

The  third  is  in  all  respects  similar  to  the  first  count  charg- 
ing the  forgery,  excejt  that  it  concludes  thus:  "  With  intent  to 
defraud  then  and  there  the  State  National  Bank,  a  corpora- 
tion then  and  there  duly  created  and  existing  under  the 
laws  of  the  United  States,  contrary,"  <fec.,  as  before. 

The  fourth  count  charges  a  conspiracy  with  others  to 
defraud  the  same  bank  by  making*  forgiug  and  counterfeit- 
ing and  uttering  such  promissory  note,  ''  with  intent  to 
defraud,"  contrary,  Ac,  as  in  the  other  count. 

At  their  arraignment  for  trial  at  the  July  Term  of  said 
Superior  Court  the  defendants  put  in  a  plea  in  abatement 
to  the  jurisdiction  of  the  Court,  which  is  in  these  words : 

"  And  the  said  Charles  E.  Cross  and  Samuel  C.  White,  in 
their  own  proper  persons,  come  into  Court  here,  and,  having 
heard  the  indictment  in  the  above  entitled  case  read;  do  say  : 

That  the  said  Court  here  ought  not  to  take  cognizance  of 
the  conspiracy  and  conspiracies,  forgery  and  forgeries,  utter- 
ing and  utterings  in  the  said  indictment  specified,  because  : 

Protesting  each  for  himself  that  he  is  not  guilty  of  the 
samt»,  as  so  averred,  nevertheless  the  said  Charles  E.  Cross 
and  Samuel  C.  White,  each  severally  says: 

That  at  the  time  of  the  alleged  conspiracy  and  conspira- 
cies, forgery  and  forgeries,  uttering  and  utterings,  in  said 
indictment  specified,  there  was  a  national  banking  associa- 
tion duly  organized  and  acting  under  the  laws  of  the  United 
States  in  Raleigh,  Wake  County,  North  Carolina,  known  as 
the  State  National  Bank  of  Raleigh,  North  Carolina,  having 
its  place  of  business  and  doing  its  said  business  in  the  said 
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city  of  Raleigh,  in  the  county  of  Wake  and  State  of  North 
Carolina,  and  within  the  jurisdiction  of  the  Circuit  Court  of 
the  United  States  for  the  Eaetern  District  of  North  Carolina. 

That  the  said  Charles  E.  Cross  was  then  and  there  an 
officer  of  said  bank,  to-wit,  its  president,  and  the  said 
Samuel  C.  White  was  then  and  there  an  officer  of  said  bank, 
to-wit,  its  cashier. 

That  said  alleged  conspiracy  and  conspiracies,  forgery 
and  forgeries,  uttering  and  utterings,  were  made,  entered 
into,  committed  and  done  by  the  said  Charles  E.  Cross,  and 
afterwards  assented  to  by  the  said  Samuel  C.  White,  for  the 
purpose  of  supporting,  sustaining  and  making  a  certain 
false  entry  and  entries  in  the  books  of  said  bank,  and  that 
the  said  false  entry  and  entries  were  by  the  said  Samuel  C. 
White,  cashier,  as  aforesaid,  acting  as  cashier,  actually  made 
in  and  upon  the  books  of  said  bank,  the  said  Charles  E. 
Cross  being  then  and  there  aiding  and  abetting,  for  the  pur- 
pose of  deceiving  and  with  the  intent  to  deceive  the  agent 
of  the  United  States,  to-wit,  the  bank  examiner  of  the  United 
States,  duly  appointed  to  examine  into  the  affairs  of  the  said 
association,  to-wit,  the  State  National  Bank  of  Raleigh, 
North  Carolina. 

That  the  said  note  in  said  indictment  specified  was  never 
uttered  or  published  in  any  way  nor  to  any  other  person  or 
corporation,  nor  was  there  any  intent  or  attempt  to  do  so. 
That  the  said  note  in  the  said  indictment  specified  was 
entered  upon  and  in  the  books  of  the  State  National  Bank 
aforesaid  as  the  property  of  the  said  the  State  National  Bank 
of  Raleigh,  North  Carolina,  and  placed  among  the  assets  by 
the  said  Charles  E.  Cross  and  Samuel  C.  White  as  aforesaid, 
for  the  purpose  and  with  the  intent  aforesaid. 

The  above  facts  the  said  Charles  E.  Cross  and  Samuel  C. 
White  are  ready  to  verify. 

Whereupon,  they  pray  judgment  of  the  said  Court  now 
here,  will  or  ought  to  take  cognizance  of  this  indictment 


SEPTEMBER  TERM,  1888.  775 


State  r.  Cross  and  Weutk. 


here  preferred  against  them,  and  that  by  the  Court  here 
they  may  be  dismissed  and  discharged,  &c, 

(Signed)  C.  E.  Cross, 

Samuel  C.  White/' 

The  plea  is  verified  by  their  several  oaths,  and  thereupon 
the  Solicitor,  T.  M.  Argo,  prosecuting  for  the  State,  entered 
a  demurrer  to  said  plea,  which  demurrer,  upon  argument, 
was  sustained,  and  the  defendants'  motion  to  dismiss  the 
action  was  denied,  and  an  appeal  from  the  ruling  at  this 
stage  of  the  proceeding  refused,  to  all  which  ruling  defend- 
ants excepted. 

The  defendants  then  each  and  severally  pleaded  not  guilty 
of  the  charges  contained  in  the  indictment 

Upon  the  issue  thus  joined  upon  the  evidence,  after  argu- 
ment and  the  charge  of  the  Court,  the  jury  returned  a  ver- 
dict of  guilty  as  to  both  defendants  upon  the  two  first  counts 
of  the  indictment,  and  judgment  being  pronounced  thereon, 
the  defendants  appealed  to  this  Court,  assigning  various 
errors  to  the  rulings  of  the  Court  during  the  progress  of  the 
trial. 

The  other  facts  necessary  to  an  understanding  of  the 
questions  decided  are  stated  in  the  opinion. 

The  Attorney  General  and  Mr.  John  Devereiix,  Jr,y  for  the 
State. 

Messrs,  Walter  /?.  Henry,  T.  C.  Puller,  E.  C.  Smith  and  Geo. 
H,  Snow,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  case.)  The  first  exception 
is  to  the  action  of  the  Court  in  sustaining  the  demurrer  and 
disallowing  the  plea  to  the  jurisdiction  of  the  Court. 

It  is  insisted  in  the  carefully  prepared  brief  for  the  accused 
laid  before  us,  with  an  oral  argument  in  its  support  and  a 
large  array  of  adjudications  and  other  authorities,  that  (and 
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we  copy  the  words  of  the  contention)  "  the  State  Court  has 
no  jurisdiction  over  the  case  at  bar.  The  false  entries  on 
the  books  of  the  State  National  Bank  of  Raleigh,  N.  C,  are 
so  false  because  based  upon  the  forged  notes.  If  the  notes 
are  not  forged,  the  entries  are  not  false.  To  determine  the 
falsity  of  said  entries,  the  Fe«ieral  Court  has  exclusive  juris- 
diction. If  the  State  Court  be  conceded  jurisdiction  to  try 
the  defendants  for  said  forgeries,  the  Federal  Court  cannot 
afterwards  try  the  defendants  for  the  false  entries,  the  forge- 
ries being  integral  and  essential  elements  in  the  false  entries. 
The  Federal  Court  having  exclusive  jurisdiction  to  deter- 
mine the  falsity  of  the  entries  and  to  punish  the  makers 
thereof,  it  follows  that  jurisdiction  to  try  the  defendants  for 
said  forgeries  cannot  be  conceded  to  the  State  Court." 

The  argument  proceeds  upon  the  assumption  that  the 
forgery,  a  misdemeanor  of  high  grade  under  the  laws  of  the 
State,  being  the  means  by  which  the  false  entries  are  made, 
and  by  reference  to  which  the  falsity  is  determined,  is  so 
associated  with  the  entries  and  so  merges  in  them  as  a  con- 
stituent element  in  the  offence  constituted  and  punished 
under  the  act  of  Congress  as  to  oust  the  jurisdiction  of  the 
State  Court  to  try  and  punish  the  forgery  as  a  distinct  and 
separate  crime.  We  shall  not  question  the  correctness  of  the 
proposition  which  places  the  offence  of  making  the  false 
entry  on  the  books  of  the  bank  under  the  sole  cognizance 
of  the  Courts  of  the  United  States,  and  denies  jurisdiction  to 
the  Courts  of  the  State,  but  we  are  unable  to  agree  with  counsel 
that  this  takes  from  the  latter  Courts  the  right  to  try  and  pun- 
ish for  the  distinct  and  in«lependent  crime  made  such  by  the 
laws  of  the  State,  notwithstanding  the  forged  note  was  the 
instrument  employed  to  give  a  false  coloring  to  the  entry  and 
deceive  one  examining  into  the  financial  condition  of  the 
bank.  If  the  note  was  genuine,  but  deposited  in  the  bank 
with  the  understanding  that  it  was  to  be  surrendered  to  the 
makers,  or  cancelled,  as  soon  as  the  illegal  purpose  was 
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iiccomplished,  or  if  the  entry  showed  a  larger  sum  than  was 
really  due,  ignoring  the  credits  to  which  it  was  subject,  and 
this  was  knowingly  done  with  the  same  illegal  intent,  or  if 
it  had  been  made  without  the  apparent  support  of  any  such 
paper  of  value,  the  entry  would  be  false  and  deceptive,  and 
become  a  criminal  offence  under  the  act  of  Congress. 

The  forgery  is  not,  then,  a  constituent  part  of  the  criminal 
act  of  making  a  false  entry,  though  in  the  present  case  pre- 
<;eding  the  latter  in  time,  and  comprehended  in  the  general 
purpose  formed  to  defraud,  and  furnishing  strong  evidence 
of  the  unlawful  intent  in  making  the  entries,  and  thus  mis- 
representing the  resources  and  condition  of  the  association 
when  undergoing  official  examination. 

Let  us  suppose  the  crime  of  forgery  were  a  capital  felony, 
or  an  offence  punished  with  great  severity,  and  the  making 
the  false  entry  one  of  much  milder  grade,  would  the  fact 
that  the  latter  is  cognizable  in  the  Federal  Courts,  even 
when,  as  in  this  case,  no  jurisdiction  has  attached,  deprive 
the  State  of  its  right  to  pursue  and  punish  the  offender  for 
the  infraction  of  its  own  laws  in  the  committing  of  the 
higher  crime?  The  question  supplies  its  own  answer;  and 
as  forgery  and  making  a  false  entry  are  distinct  and  sepa- 
rate crimes,  the  jurisdiction  assumed  over  the  one  offence 
against  the  State  law  is  entirely  consistent  with  the  exercise 
of  a  like  jurisdiction  over  the  other  offence,  made  such  by 
the  act  of  Congress. 

The  numerous  references  made  in  the  brief  of  defendants' 
•counsel  do  not  conflict  with  the  foregoing  view  of  the  law 
applicable  to  the  facts  of  the  case  that  we  have  taken,  as 
upon  an  examination  will  appear.  The  authorities  are  cited 
in  the  brief  at  page  14,  and  those  most  favorable  to  the 
view  taken  for  the  defendants  we  propose  to  examine.  It 
will  be  seen  that  none  of  them  refer  to  distinct  and  conflicting 
jurisdictions,  but  to  cases  under  a  single  jurisdiction. 
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In  State  v.  Shepard,  7  Conn.,  54,  it  was  decided  that  a  con- 
viction of  an  attempt  to  commit  a  rape  under  an  indictment 
so  charging,  was  proper  when  the  proof  showed  the  rape 
was  accomplished,, and  such  conviction  was  a  bar  to  another 
indictment  preferred  for  the  rape.  And  so  it  is  held  in  State 
V.  Smith,  43  Verm.,  324,  and  the  general  principle  is  laid 
down  that  when  an  offence  is  a  necessary  element  in  and  con- 
stitutes an  essential  part  nf  another  offence,  and  both  are  injadhvi 
one  transactiouy  a  conviction  or  acquittal  of  one  is  a  bar  to  a 
prosecution  to  the  other. 

In  Drake  v.  State,  60  Ala.,  43,  which  was  an  indictment  for 
an  assault  with  intent  to  murder,  and  under  it  a  convic- 
tion of  an  assult  and  battery,  without  a  weapon,  a  nolle 
prosequi  having  been  entered  as  to  the  felony  charged,  is  not 
a  bar  to  the  charge  of  an  assault  and  battery  with  a  weapon, 
when,  with  leave  of  the  Court,  the  defendant  withdraws 
that  plea  and  pleads  guilty,  and  he  cannot  complain  thereof 
The  Court  say,  in  general  terms,  that  a  single  criminal  act 
cannot  be  split  up  into  two  or  more  distinct  indictable 
offences  and  prosecuted  as  such. 

In  State  v.  Cooper,  1  Green,  (N.  J.)  the  prisoner  was  indicted 
as  principal,  with  two  others  as  accessories,  for  the  wilful 
and  malicious  burning  of  a  dwelling  house,  and  at  the  same 
time  charged  in  another  indictment,  then  found,  with  arson, 
in  burning  the  same  dwelling  house,  and  by  means  thereof 
mortally  burning  and  killing  one  Joseph  Hopper,  who  was 
in  said  dwelling.  On  the  trial  of  the  charge  of  arson  the 
defendant  was  found  guilty.  The  indictment  for  murder 
was  then  moved ;  thereupon  the  prisoner  interposed  the 
defence  of  a  conviction  of  the  offence  of  arson. 

The  Court  sustained  the  plea,  declaring  that  the  killing 
being  unintentional  and  a  simple  consequence  of  the  burnings 
the  conviction  for  the  burning  was  abar  to  the  second  indict- 
ment, charging  a  homicide  as  an  accidental  but  not  intended 
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assault,  and  that  the  offences  were  so  essentially  one  that  the 
prisoner  could  not  be  punished  for  the  second  imputed 
crime. 

In  the  case  of  State  v.  Chapperiy  2  Swann,  493,  it  is  held  that 
after  a  fine  imposed  for  an  assault,  a  person  could  not  be 
indicted  for  an  assault  and  battery,  there  being  but  a  single 
act. 

In  State  v.  Shellxfy  11  Lea.,  594,  it  was  held  that  a  person 
swearing  falsely  in  a  case  pending  before  a  United  States 
Commissioner,  exercising  his  functions  as  such  judicially, 
could  not  be  tried  for  the  perjury  then  committed  before  the 
tribunal  of  a  State,  the  jurisdiction  vested  in  the  Federal 
Courts  being  exclusive. 

The  same  conclusion  is  reached  and  announced  in  State  v. 
Pike,  15  N.  H.,  83. 

The  principle  is  extended  and  applied  to  actions  for  a 
penalty  given  by  an  act  of  Congress  in  reference  to  license 
for  retailing  spirituous  liquors,  in  United  States  v.  Lathrop,  17 
Johnson,  4. 

We  now  proceed  to  consider  the  cases  referred  to  in  our 
own  reports. 

In  StcUev.  Ingles^^  Hay., 4  (148),  the  indictment  for  a  riot 
and  for  beating  and  imprisoning  one  Barry,  was  resisted 
upon  the  plea  of  a  former  conviction  for  an  assault  and  bat- 
tery grounded  on  the  same  fact.  The  Court  say  that  "  the 
State  cannot  divide  an  offence  consisting  of  several  tres- 
passes into  as  many  indictments  as  there  are  acts  of  trespass 
that  would  separately  support  an  indictment,  and  afterwards 
indict  for  the  offence  compounded  of  them  all,"  and  so  the 
plea  was  held  good. 

In  Stale  v.  Lewis  (a  slave),  2  Hawks,  98,  two  bills  of  indict- 
ment were  found  against  the  prisoner  at  the  same  time — one 
for  burglary  and  larceny,  the  other  for  robbery — and  both 
charged  the  felonious  taking  of  the  same  goods.  On  the  first 
the  prisoner  was  convicted  of  the  larceny  only.     It  was  ruled 
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that  he  could  not  be  tried  on  the  second  indictment,  because 
it  would  be  twice  putting  him  in  jeopardy  for  the  same 
crime. 

In  State  v.  Commissioners  of  FayetteviUe,  2  Murph.,  371,  the 
defendants  were  tried  and  convicted  for  not  keeping  one  of 
the  streets  in  the  town  of  Fayetteville  in  repair,  and  there 
were  three  other  streets  in  the  same  condition,  for  the  neg- 
lect to  repair  which  three  other  separate  indictments  had 
been  found,  the  conviction  was  relied  on  as  a  bar  to  the  other 
indictments,  and  the  plea  was  sustained.  "  It  would  be  mon- 
strous," says  the  Court,  "  to  charge  them  with  separate  indict- 
ments for  everv  street  in  the  town,  when  the  whole  were  out 
of  repair  at  the  same  time,  especially  when  upon  one  indict- 
ment a  fine  can  be  imposed  adequate  to  the  real  estimate  of 
the  offence."  The  imputation  is  of  negligence  as  the  dis- 
tinctive offence,  though  shown  as  appl  able  to  different 
streets,  just  as  ati  overseer  is  guilty  of  but  ne  offence  in  neg- 
lecting to  keep  his  road  in  repair  as  :  .vhole,  and  not  as 
many  offences  as  there  are  parts  of  it  out  v;.  repair  and  need- 
ing amendment. 

So,  if  a  person  has  been  tried  for  an  affray,  he  cannot  again 
be  prosecuted  for  an  assault  and  battt^ry  committed  in  mak- 
ing the  affray.  State  v.  Stanly,  4  Jo.,  290.  And  similar  ruling 
was  made  when  the  assault  was  made  in  a  riot  and  given  in 
evidence  to  prove  the  riot  in  an  indictment  for  the  latter 
offence. 

None  of  these  cases  to  which  our  attention  has  been  given 
go  beyond  these  adjudications,  and  they  clearly  recognize 
the  distinction  which  we  have  drawn  in  examining  the  case 
before  us,  where  the  offences  are  not  only  cognizable  in  differ- 
ent tribunals,  but  distinct  and  independent  themselves,  of 
either  one  of  which  a  party  may  be  guilty,  and  not  guilty  of 
the  other.  The  principle  is  not  affected  by  the  fact  that  the 
spurious  character  of  the  note  may  supply  forcible  if  not 
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invincible  evidence  of  the  mcda  fides  and  fraudulent  purpose 
of  the  act  of  the  making  the  false  entry. 

It  is  furthermore  insisted  that  the  forgery  of  the  note,  as  a 
substantive  crime,  made,  as  alleged,  to  defraud  the  United 
States,  can  be  prosecuted  only  in  the  Courts  of  the  United 
States  under  §  5418  of  the  Revised  statutes  of  the  United 
States.  The  enactment  is  in  these  words:  "Every  pei^on 
who  falsely  makes,  alters,  forges,  or  counterfeits  any  bid, 
proposal,  guarantee,  oflBcial  bond,  publjc  record,  affidavit, 
or  other  lorUing,  for  the  purpose  of  defrauding  the  United 
States,  or  utters  or  publishes  as  true  any  such  false,  forged, 
ahered  or  counterfeited  bid,  proposal,  guarantee,  official 
bond,  public  record,  affidavit,  or  other  writing,  for  such  pur- 
pose, knowing  the  same  to  be  false,  forged,  altered,  or  coun- 
terfeited, or  transmits  to  or  presents  at  the  office  of  any  offi- 
cer of  the  United  States  any  such  false,  forged,  altered  or 
counterfeited  bid,  proposal,  guarantee,  official  bond,  public 
record,  affidavit,  or  other  writing,  knowing  the  same  to  be 
false,  forged,  altered  or  counterfeited  for  such  purpose,  shall 
be  imprisoned  at  hard  labor  for  a  period  not  more  than  ten 
years,  or  be  fined  not  more  than  one  thousand  dollars,  or  be 
punished  by  both  such  fine  and  imprisonment." 

Very  similar  in  terms  is  §  5479,  in  the  same  chapter  5 
of  title  70,  entitled  "Crimes  against  the  operations  of  the 
Government." 

From  the  entire  context  and  the  carefully  constructed 
sentence  or  section  itself,  it  is  manifestly  directed  against 
frauds  attempted  to  be  perpetrated  on  the  Government  in  its 
fiscal  operations,  as  the  entire  chapter  shows.  The  section 
nowhere  mentions  promissory  notes  or  money  securities  held 
by  banks  or  individuals  against  other  business  corporations 
or  individuals,  and  the  careful  enumeration  of  the  things  to 
be  forged,  and  the  leaving  out  bills  and  notes,  in  which  are 
formed  relations  between  the  debtor  and  payee  or  holder ,^ 
are  significant  of  the  scope  and  limitations  of  the  enactment. 
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The  expression,  "  or  other  writing,"  following  the  enumer- 
ation must  find  a  restriction  in  the  class  to  which  it  belongs, 
and  the  obvious  scope  of  the  operation  of  tlie  section  as  an 
entirety.  It  does  not  include  in  our  interpretation  of  the 
clause,  "for  the  purpose  of  defrauding  the  United  States,"  a 
commissioner  sent  to  look  into  and  report  the  condition  of 
the  bank,  when  it  does  not  appear  that  the  government  has 
any  pecuniary  interest  in  the  matter  and  is  only  exercising, 
through  this  agency,  a  supervisory  power  over  these  institu- 
tions to  secure  their  fidelity  to  duty  and  the  safety  of  the 
public. 

But  if  it  be  conceded  that  such  a  promissory  note  is  em- 
braced, it  is  only  such  as  are  forged  or  counterfeited  to 
defraud  the  United  States,  and  an  averment  to  that  effect  is 
necessary  to  withdraw  such  forgeries  from  the  general  juris- 
diction of  State  Courts.  Such  notes  alone  are  transferred  to 
the  jurisdiction  of  the  Federal  Courts,  leaving  all  others, 
where  such  intent  does  not  enter  into  the  criminal  act,  to 
the  judicial  tribunals  of  the  State.  The  absence  of  this 
indispensable  prerequisite  in  any  averment  contained  in  the 
plea  in  abatement  precludes  the  defendants  from  insisting 
that  the  forgery  does  not  belong  to  the  jurisdiction  of  the 
State,  for  it  is  not  all  forged  notes  that  can  only  belong  to 
and  be  tried  in  the  Federal  Court,  but  such  as  are  made  for 
the  unlawful  purpose  specified  in  the  statute,  and  therefore, 
the  plea  does  not  show  an  excluding  jurisdiction  and  take 
away  that  of  the  Court.  See  Coleman  v.  Tennessee,  97  U.  S. 
Rep.,  509. 

The  exceptions  numbered  from  8  to  24  inclusive  are 
taken  to  the  refusal  of  the  Court  to  permit  evidence  pro- 
posed to  be  given,  that  the  stock  of  the  bank  belonged  to 
the  family  of  the  late  John  G.  Williams,  its  founder,  and  to 
one  of  whose  daughters  the  defendant  Cross  was  married, 
while  the  defendant  White  was  the  brother  of  the  widow  of 
the  deceased,  and  offered  to  repel  the  charge  of  an  intent  to 
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defraud  the  bauk  ;  and  further,  as  to  the  previous  condition 
of  the  bank  under  the  management  of  former  presidents. 

We  think  the  testimony  was  properly  rejected.  The  sim- 
ple inquiry  was  as  to  the  alleged  forgery  of  the  note  set  out 
in  the  indictment  and  the  fraudulent  purpose  for  which  it 
was  intended  to  be  used  and  was  in  fact  used  in  covering 
up  the  real  condition  of  the  institution  and  supplying  spuri- 
ous in  place  of  its  wasted  resources.  To  this  end  the  forgery 
was  committed  as  a  method  of  effectuating  the  purpose,  and 
placed  as  if  genuine  among  the  assets.  This  use  of  the 
paper  involves  the  intent  to  defraud  some  one,  and  under 
our  statute  {The  Code^  §  1191),  a  general  charge  of  an  intent 
to  defraud  without  designating  the  person  or  corporation 
intended  to  be  defrauded  is  sufficient. 

The  intent  to  defraud  is  involved  in  the  making  and 
using  the  forged  instrument  as  if  genuine,  and  this  purpose 
is  not  repelled  by  the  existence  of  family  relations  among 
the  parties,  nor  does  the  evidence  tend  to  disprove  the  pres- 
ence of  the  fraudulent  intent  in  the  act  to  which  it  is  an 
inseparable  incident.  Whatever  misconduct  of  others,  pre- 
viously entrusted  with  its  management,  may  have  led  to  the 
disastrous  condition  in  which,  in  assuming  the  presidency, 
the  defendant  Cross  found  it,  no  defence  nor  extenuation  in 
law  is  afforded  by  its  necessities  for  the  criminal  act  com- 
mitted, and  inquiries  in  that  direction  were  wholly  out  of 
place  in  this  prosecution. 

Again,  other  notes,  alleged  to  be  spurious  and  found 
among  the  assets  of  the  bank,  the  State  proposed  to  prove  in 
support  of  the  charge  of  conspiracy  and  to  show  the  scienter , 
and,  after  objection,  was  allowed  to  do  so. 

For  this  purpose  only  it  was  competent,  and  for  this  pur- 
pose alone  the  proof  was  admitted.  But  it  became  immate- 
rial, inasmuch  as  no  conviction  was  had  upon  the  charges  it 
was  offered  to  support.       *        *        *        ♦ 
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We  dispose  of  the  other  exceptions  relating  to  the  evi- 
dence with  the  single  remark  that  they  are  equally  unten- 
able as  the  others,  and  we  next  proceed  to  examine  the 
inslractious  which  were  tendered  and  refused,  as  also  such 
as  were  addressed  to  the  jury,  so  far  as  they  are  not  embraced 
in  what  has  been  already  said. 

The  first  three  refused  instructions  are  of  the  class  referred 
to  in  the  preceding  remark  as  having  in  their  import  been 
before  examined. 

The  fourth  relates  to  the  charge  of  conspiracy,  which  is 
put  out  of  the  way  by  the  verdict. 

The  fifth  asserts,  as  a  proposition  of  law,  that  if  the  note 
was  forged  not  for  the  benefit  of  the  defendants,  nor  was  any 
money  obtained  thereon,  but  merely  to  create  a  false  idea  of 
the  condition  and  solvency  of  the  bank,  and  the  jury  so 
believe,  the  defendants  are  not  guilty. 

5.  The  proposition  is  an  erroneous  statement  of  the  law,, 
for  if  the  forgery  was  committed  with  a  present  intent  ta 
defraud,  the  offence  was  complete,  whether  the  expected 
advantage  was  to  accrue  from  it  to  the  defendants  person- 
ally or  to  another,  and  whether  the  purpose  was  successfully 
attained  or  they  failed  in  it. 

6.  The  sixth  instruction  is  substantially  the  same  as  must 
be  our  ruling  upon  it. 

7.  The  Court  properly  declined  to  tell  the  jury  that  the 
finding  the  note  among  the  assets  of  the  bank,  after  the 
departure  of  the  defendants,  was  not  a  finding  that  the 
defendants  had  had  possession,  and  warranted  no  inference 
that  the  defendants  knew  of,  were  guilty  of,  or  were  in  any 
way  connected  with  the  making  of  the  note. 

The  tenor  of  the  evidence  did  not  authorize  the  giving 
any  such  direction,  and  the  jury  were  to  draw  their  conclu- 
sions, not  from  one  isolated  fact,  but  from  all  that  was  shown. 

9.  If  there  was  not  such  resemblance  between  the  genuine 
and  spurious  handwriting  of  Graves  and  Sanders  appearing 
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IB  the  note  as  would  deceive  a  man  of  ordinary  intelligence 
and  caution,  and  for  want  of  similarity  in  the  signatures  the 
forged  note  "  did  not  have  any  legal  adaptation  to  accom- 
plish a  legal  wrong,  the  person  could  not  be  convicted/' 

This  proposition  would  excuse  an  act  of  forgery  in  every 
case,  even  when  the  fraud  had  been  consummated  when  the 
person  upon  whom  it  was  practiced  was  unac(]uainted  with 
the  handwriting  of  one  whose  signature  it  purported  to'  be 
and  who  reposed  confidence  in  the  genuineness  of  the  paper. 
The  variation  in  the  writing  may  be  evidence  of  the  absence 
of  an  intent  to  defraud,  but  not  when  the  intent  has  been 
developed  in  the  actof  defrauding.  It  was  in  this  case  made 
payable  to  the  bank  and  put  in  possession  of  the  bank,  and 
there  left  when  its  doors  were  closed  as  part  of  its  resources. 
Besides,  the  variance  was  not  so  marked  as  to  call  for  such  a 
direction,  nor  does  it  find  support  in  the  case  of  State  v.  Cov- 
ingkm,  94  N.  C,  913.  Precisely  such  an  instruction  was 
declined  in  that  case  in  words  almost  identical  and  the  rul- 
ing afiQrmed  on  appeal ;  Mkkrimon,  J.,  speaking  for  the 
Court,  in  the  conclusion  of  his  remarks  upon  this  point  thus : 
"  If,  therefore,  the  false  and  fraudulent  paper-writing  be  such 
that  it  might,  from  its  nature  and  the  course  of  business 
deceive  or  mislead  to  the  prejudice  of  another  person,  the 
offence  of  forgery  would  be  complete." 

The  remaining  instruction  refused  was  that  if  only  one 
of  the  names  signed  to  the  notes  is  shown  to  be  forged  and 
the  evidence  not  satisfactory  of  the  forgery  of  the  other,  there 
is  a  fatal  variance,  and  the  verdict  must  be  for  the  defend- 
ants. 

The  contrary  has  been  expressly  decided  in  the  cases  ot 
State  V.  Gardiner,  1  Ired.,  27,  and  State  v.  Davi,^,  69  N.  C,  313, 
and  we  are  content  with  the  mere  reference  to  them. 

It  will  conduce  to  a  more  correct  understanding  of  these 
exceptions  and  the  rulings  upon  them  to  reproduce  so  much 
101—50 
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of  the  charge  delivered  in  place  of  that  asked  and  refused 
as  relates  to  the  same  subject  matter,  and  which  is  also 
excepted  to  in  detail. 

After  explaining  the  separate  charges  made  in  the  several 
counts  of  the  indictment  and  defining  the  offence  of  forgery, 
the  Court  says : 

"  If  the  jury  should  be  satisfied,  beyond  a  reasonable  doubt, 
from  the  testimony  that  either  of  the  defendants  forged  or 
altered  the  note  set  forth  in  the  biU  of  indictment  with 
intent  to  defraud  any  individual  or  corporation  whatever, 
then  such  defendant  would  be  guilty  as  charged  in  the  first 
count  of  the  bill  of  indictment. 

If  the  jury  should  be  satisfied  in  the  same  way,  beyond 
a  reasonable  doubt,  that  either  of  the  defendants  aided  or 
abetted  another  in  falsely  forging  or  altering  said  note,  or 
assented  to  the  false  forging  or  altering  said  note  after  it  had 
been  forged  by  another,  with  intent  to  defraud  any  pers^onor 
•  corporation  whatever,  such  defendant  would  be  guilty,  in 
manner  and  form,  as  charged  in  the  fir«5t  count. 

If  the  jury  are  satisfied  beyond  a  reasonable  doubt  that 
either  of  the  defendants  did  utter  and  publish  said  note, 
knowing  it  to  have  been  forged  or  altered  with  intent  to 
defraud  any  person  or  corporation  whatever,  then  such 
defendant  would  be  guilty  as  charged  in  the  second  count. 

If  the  signature  of  the  name  of  D.  H.  Graves  to  the  note 
did  not  resemble  his  own  proper  signature,  that  is  a  circum- 
stance that  the  jury  may  consider  in  determining  whether 
there  was  an  intent  on  the  part  of  either  of  the  defendants 
to  defraud  said  Graves.  But  if  his  name  was  written  by 
either  of  the  defendants  to  said  note  for  the  purpose  of 
defrauding  any  person,  or  if  either  of  the  defendants  assented 
to  the  writing  of  such  name  by  another  than  Graves  with 
said  intent,  then  such  defendant  would  be  guilty,  whether 
the  signature  bore  such  resemblance  to  that  of  said  Graves 
as  would  probably  deceive  any  person  acquainted  with  his 
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handwriting  as  to  the  genuineness  or  not.  The  rule  in  refer- 
ence to  the  adaptation  to  deceive  in  such  cases  applies  only 
4»  counterfeit  money,  or  currency,  or  coin." 

We  find  nothing  in  this  series  of  directions  of  which  the 
defendants  can  justly  complain,  and  what  has  been  already 
said  disposes  of  these  exceptions  also.  But  if  there  was  an 
erroneous  statement  of  the  law  in  one  particular,  while  it 
was  correctly  laid  down  in  other  parts  of  the  single  instruc- 
tion, it  would  be  unayailing  according  to  our  own  and  the 
rulings  in  the  U.  S.  Supreme  Court.  Boat  v.  Bost,  87  N.  C, 
477 ;  Williams  v.  JohnntoTiy  94  N.  C,  633 ;  Johnson  v.  JoneSy 
1  Black.,  209;  Lincoln  v.  Claflin,  7  Wall.,  132. 

We  have  omitted  to  advert  to  the  charge  in  so  far  as  it  refers 
to  the  second  and  third  counts,  for  the  reason  that  no  verdict 
was  demanded  or  rendered  on  them,  as  will  hereafter  appear, 
and  no  harm  has  come  to  the  defendants  in  consequence. 

The  last  and  remaining  objection  disclosed  in  the  record 
has  reference  to  what  transpired  at  the  rendition  of  the  ver- 
dict.   The  facts  are  these : 

The  jurors  having  retired  to  consult  upon  their  verdict, 
sent  a  message  through  the  officer  put  in  charge  of  them, 
signed  by  one  of  their  number,  to  the  effect  that  it  was  impos- 
sible for  them  to  agree,  and  this  juror  stating  that  he  had 
been  suffering  for  a  day  or  more  with  sick  headache  caused 
by  indigestion,  and  did  not  feel  able  to  continue  longer.  The 
jurors  were  thereupon  brought  before  the  Court  by  order  of 
the  Judge,  and  the  Court,  in  the  exercise  of  its  discretion,  in 
the  presence  of  the  defendants,  proceeded  to  poll  the  jury, 
to  the  doing  of  which  the  defendants  excepted.  In  polling 
the  jury,  the  Judge  first  inquired  of  the  whole  body  whether 
they  could  agree,  and  the  foreman  answered  that  they  could 
not.  Then  each  juror,  as  his  name  was  called,  was  asked, 
"  What  say  you — are  the  defendants,  or  either  of  them,  guilty 
in  the  manner  and  form  as  charged  in  the  bill  of  indictment, 
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or  not  guilty  ?"  To  this  exception  was  also  taken.  When 
the  process  of  making  the  separate  inquiry  of  each  was  con- 
cluded, it  appeared  from  the  answers  that  all  the  jurors  were* 
agreed  upon  a  verdict  of  guilty  against  both  defendants  upon 
the  first  and  second  counts,  while  two  of  the  number  were 
for  finding  them  not  guilty  upon  the  third  and  fourth  counts. 
The  Solicitor  thereupon  proposed,  in  presence  of  the  jury, 
to  enter  a  nolle  prosequi  to  those  counts.  The  jury  withdrew, 
and,  after  argument  from  the  Solicitor,  he  was  authorized 
to  make  the  entry.  Upon  the  return  of  the  jury  to  the  court- 
room, they  were  informed  by  the  Judge  of  the  allowance  of 
the  entry,  and  that  they  need  only  pass  upon  the  charges 
contained  in  the  first  and  second  counts.  After  again  retir- 
ing, they  returned  in  charge  of  the  officer  into  Court,  and 
for  their  verdict  say  the  defendants  are  guiltj\  The  jury 
was  again  polled,  at  the  instance  of  the  defendants'  counsel, 
and  asked,  each  juror,  as  to  the  verdict,  and  each  responded, 
"  Guilty."  Exceptions  were  made  to  each  step  taken  in  the 
action  of  the  Court ;  and  further,  that  the  verdict,  though  so 
ordered  by  the  Court,  was  a  general  and  not  a  special  ver- 
dict. The  Court  finds,  as  a  fact,  that  the  jury  were  not 
ordered  to  find  a  special  verdict.  While  we  do  not  approve 
of  the  mode  adopted  to  ascertain  the  individual  opinion  of 
each  juror  before  an  agreement  has  been  reached  by  the 
entire  body,  even  to  ascertain  whether  there  are  insurmount- 
able difficulties  in  the  way  of  arriving  at  unanimity  and 
they  should  be  discharged,  a  discretionary  power  rested  in 
the  Judge,  because  of  its  possible  injurious  effect  upon  the 
minds  of  the  dissenting  jurors,  there  is  no  error  in  law  com- 
mitted, and  it  is  apparent  no  injury  has  come  to  the  defend- 
ants by  eliminating  so  much  of  the  charge  as  was  abandoned 
by  the  Solicitor.  He  had  no  right  to  enter  a  nolle  prosequi 
in  its  strict  legal  sense,  which,  like  a  nou-suit  in  a  civil  action, 
would  leave  the  defendants  exposed  to  another  prosecution 
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for  the  same  offence.  The  action  of  the  Solicitor  is  miscalled, 
but  in  legal  effect  it  was  a  consent  to* an  acquittal  of  the 
accusations  in  the  specified  counts,  and  such  is  the  result  of 
a  failure  to  render  a  verdict  upon  some  of  several  counts  in 
an  indictment.  State  v.  Taylor^  84  N.  C,  773;  State  v. 
McNeiU,  93  N.  C,  552 ;  State  v,  Boioers,  94  N.  C,  910 ;  State  v. 
Ihomp^oTiy  95  N.  C,  596. 

The  last  case  shows  also  that  a  general  verdict  may  be 
construed  in  the  light  of  instructions  given  by  the  Judge, 
and  though  general  in  terms  will,  in  legal  effect,  be  restricted 
to  such  alone  of  the  counts  as  the  jury  were  directed  to 
pass  on,  a  ruling  sanctioned  in  the  case  of  State  v.  Long,  7 
Jones,  24,  and  StaU  v.  Leak,  80  N.  C,  403. 

The  questioning  of  the  jury  revealed  the  fact  of  an  entire 
unanimity  upon  the  first  two  charges,  the  result  of  their 
deliberation  before  coming  into  Court,  and  a  readiness  to 
render  a  verdict  accordingly.  The  abandonment  of  the 
others  for  the  purpose  of  ending  the  cause  was  so  far  favor- 
able to  the  defendants  as  to  operate  as  a  partial  acquittal,  and 
did  n9t,  nor  could  of  itself  work  any  injury  to  them.  State 
V.  John,  8  Ired.,  330. 

There  was  no  reviewable  error  in  what  transpired,  but  the 
granting  of  a  new  trial  after  setting  aside  the  verdict  rested 
in  the  sound  discretion  of  the  presiding  Judge,  which  he 
has  seen  fit  to  exercise  in  refusing  the  application  for  it.  The 
motions  in  arrest  of  judgment  for  supposed  defects  in  the 
form  of  the  indictment  were  properly  overruled,  for  it  sub- 
stantially follows  approved  and  recognized  precedent,  except 
90  far  as  modified  by  statute  in  reference  to  the  averment  of 
an  intent  to  defraud,  which  it  sanctions  without  further  des- 
ignation. We  have  thus  carefully  perused  the  record  and 
examined  the  numerous  exceptions  taken  during  the  pro- 
gress of  the  trial,  pressed  with  great  earnestness  in  the  argu- 
ment on  the  appeal,  in  which   a  very  thorough  research. 
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among  the  reports  and  elementary  writers  has  been  appar- 
ent, and  yet  our  convictions  as  given  in  this  opinion  are 
clear  and  strong  that  the  accused  have  had  an  impartial 
trial  and  the  result  must  stand.  There  is  no  error,  and  the 
judgment  must  be  and  is  affirmed. 

Affirmed. 
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ACCESSORY : 

1.  The  statute — The  Code,  ^  977— dispenses  with  the  necessity  of  the 

conviction  of  the  principal  felon  before  an  accessory  before  the 
fact  can  be  tried  and  punished,  but  the  common  law  rule,  that  an 
acquittal  of  the  principal  is  an  acquittal  of  the  accessory,  still 
is  in  force.    State  v,  Jones,  719. 

2.  Where,  upon  arraignment  of  one  charged  as  a  principal  with  the 

crime  of  arson,  the  record  showed  that  by  the  consent  of  Court 
and  the  defendant  the  **  indictment  was  changed  to  charge  an 
attempt  to  bum  a  dwelling  house/'  but  no  other  charge  was 
made  by  the  Grand  Jury,  and  the  defendant  thereupon  '*  pleaded 
guilty  to  an  attempt  to  bum  a  store,'^  and  was  sentenced  to 
imprisonment  in  State's  prison:  Held,  that  the  attempted  change 
of  the  bill,  the  plea  of  guilty  and  the  judgment  of  the  Court 
were  nullities,  and  that  an  accessory  after  the  fact  could  not  sus- 
tain a  plea  of  acquittal  of  the  principal  felon  by  proof  of  such 
proceedings.    (Siuth,  C.  J.,  dissenting.)    Ibid, 

ACCOUNT : 

In  action  for,  when  reference  will  be  ordered,  71. 

ACTIONS : 

1.  Where  a  special  proceeding  was  instituted  by  an  administrator 

for  license  to  sell  lands,  and  was  transferred  to  the  Civil  Issue 
Docket  to  be  tried  upon  issues  joined,  and  thereafter  the  plain- 
tiff, without  objection,  was  allowed  to  amend  his  complaint  by 
alleging  fraud  in  obtaining  a  former  decree  in  another  suit, 
where  the  defendants  claimed  title,  and  an  amended  answer 
was  filed  and  issues  also  joined  thereon,  which  were  tried  with 
the  others  :  Held,  that  this  procedure  was  very  irregular,  and 
ought  not  to  have  been  permitted,  but  as  there  was  no  oppo- 
sition to  it  and  the  Court  had  jurisdiction,  its  action  might  be 
upheld.     Olover  v.  Flowers,  184. 

2.  It  is  a  general  rule  that  the  cause  of  action  must  have  existed  at 

the  time  the  suit  began.    Bynum  v.  Commissioners,  412. 

3.  A  plaintiff  may  unite  in  the  same  action  a  demand  for  the  fore- 

closure of  a  mortgage,  a  judgment  for  the  amount  of  his  debt. 
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and  for  poesession  of  the  property  conveyed  by  the  deed.    Jfoi^ 
tin  V.  McNedy.  * 

For  re-execution  of  loet  deed  and  for  iX)8se88ion  may  be  joined,  447. 

Upon  bonds  at  judicial  salee,  067. 

For  specific  performance  and  for  betterments  may  be  joined,  640. 

ADMINISTRATION: 

1.  Good  faith,  and   tlie  exercise  of  ordinary  care  and  reasonable 

diligence,  are  all  that  is  required  of  executors  and  administrators 
in  the  execution  of  their  trusts.    Moore  v.  Eure,  11. 

2.  The  statute— T/i«  Code,  ^  1543— authorizing  executors  and  admin- 

istrators to  pay  funds,  belonging  to  the  estates  which  they  aie 
administering,  into  the  office  of  the  Clerk  of  the  Superior  Court 
is  not  mandatory.     Ibid, 

3.  Where  an  administrator,  a  resident  of  V^irginia,  found,  at  the 

time  of  his  qualification,  a  considerable  sum  to  the  credit  of  the 
estate  in  a  bank  in  Virginia  of  good  repute  for  solvency,  and 
from  time  to  time  added  other  funds  to  the  deposit,  but  paying 
out  the  moneys  as  rapidly  as  those  who  were  entitled  would 
receive  it,  and  the  bank  failed  :  He/d,  that  he  was  not  guilty  of 
a  devastavit.    Ibid, 

{Collins  V.  Gooeh,  98  N.  C,  190,  distinguished,) 

4.  A  deed  made  by  an  executor  or  administrator  for  lands  contracted 

to  be  conveyed  by  the  testator,  or  intestate,  before  the  contract 
has  been  proved  and  registered,  and  the  purchase  money  paid 
in  full,  is  inoperative.     Taylor  v.  Hargrove^  145. 

5.  H.  contracted  to  sell  to  T.  certain  lands  and  gave  a  bond  to  make 

title  when  the  purchase  money  was  paid,  and  for  which  T.  exe- 
cuted his  notes.  H.  died  leaving  a  will,  bearing  date  prior  to 
the  contract  for  sale,  in  which  he  devised  the  lands  embraced 
in  the  contract  to  T.  and  another.  T.  never  took  posseasion  or 
paid  any  part  of  the  purchase  money,  and  declined  to  make  any 
payment  or  accept  a  depd  from  the  executor :  Held^  that  this 
amounted  to  an  election  by  T.  to  take  under  the  will,  and  thereby 
the  contract  for  tlie  sale  was  superseded  and  could  not  be 
enforced.     Ibid. 

6.  An  administrator  or  executor  will  not  be  charged  with  a  debt 

which  came  into  his  possession,  in  the  abEence  of  evidence  of 
the  solvency  of  the  debtor  ;  nor  will  he  be,  prima  fade^  charge- 
able with  debts  whicli  he  has  inventoried  as  ''  doubtful/*  Ooy 
v.  Grant,  206. 

7.  Where  administration  was  granted  in  1862,  and  the  administrator 

received  bonds  and  other  evidences  of  indebtedness  due  from 
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penoDs  who  were  then  solvent,  but  who  became  insolvent  by 
the  results  of  the  war,  and  it  appeared  that  all  the  indebtedness 
of  the  estate  had  been  discharged :  Held,  in  an  action  by  the 
legatees  and  distributees  for  account  and  settlement,  that  owing 
to  the  disturbed  condition  of  the  country,  and  the  obstacles  in 
the  way  of  making  collections  by  the  ordinary  processes  of  the 
law,  the  admibistrator  was  not  chargeable  with  negligence  in 
failing  to  collect.    Ihid. 

H.  Where  the  personal  representatives  of  a  surety  of  a  deceased 
administrator  were  sued  by  the  legatees  and  distributees  for  an 
account  and  settlement  of  the  estate  which  had  been  committed 
to  their  principal,  and  the  defendants  offered  in  evidence  the 
record  of  a  settlement  had  with  the  Clerk  of  the  Superior  Court, 
in  which  some  of  the  plaintiffs  were  parties,  but  others — infants — 
were  not:  Heldy  that  under  the  particular  circumstances  of  the 
case,  this  was  an  exception  to  the  general  rule,  that  the  record 
of  an  action  is  only  evidence  against  the  parties  thereto,  and 
was  competent  against  all  the  plaintiffs:  Held  further^  that,  in 
such  an  action,  the  burden  was  not  upon  the  defendants  to 
account  for  the  absence  of  evidences  of  debt  which  their  princi- 
pal might  have  been  charged  with.    Ihid. 

%  Where  it  appeared  that  nothing  could  be  coUected  from  a  debtor 
by  legal  process,  but  that  he  had  some  property,  and  the  admin- 
istrator succeeded  in  collecting  a  debt  due  him  individually 
from  such  debtor:  Held,  that  the  administrator  was  not  liable 
for  failing  to  collect  the  amount  due  his  intestate.    Ibid. 

10.  Where  an  administrator  was  indebted  to  the  estate  of  his  intes- 

tate, and  had  ability  to  pay  his  indebtedness,  though  his  prop- 
erty was  not  subject  to  legal  process  and  he  was  thereby  insol- 
vent: Held,  that  he  should  have  discharged  his  indebtedness, 
and  his  bond  was  liable  for  the  amount  thereof.    Ibid. 

11.  Executors  and  administrators  cannot  purchase  at  their  own  sales, 

and  if  they  attempt  to  do  so,  they  may  be  charged  with  the 
value  of  the  property  acquired  by  them  at  the  time  of  the  pre- 
tended purchase.    Ibid. 

12.  A  devise,  **  that  all  my  landed  estate  shall  be  sold,  and  that  the 

proceeds  of  sale  shall  be  equally  divided  among  all  of  my  chil- 
dren," conferred  no  power  upon  the  executor,  nor  upon  an 
administrator  cum  testamento  annexo,  to  sell.  The  lands  vested 
in  the  devisees  to  be  sold  and  divided  by  them,  or  under  the 
direction  of  the  Court.  Tlie  statute— Rev.  Code,  ^40,  ch.  46 — 
did  not  confer  power  to  sell  upon  administrators  with  the  will 
annexed,  where  that  pcnver  euuld  not  liave  been  exercised  by  an 
executor.    Ilnd.- 
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13.  The  seven  years  limitation  prescribed  by  Rev.  Code,  ch.  65,  sec. 

11,  was  applicable  only  to  demands  against  the  debtor  in  his  life- 
time, but  when  they  were  reduced  to  judgment,  they  became 
merged  therein,  and  there  was  no  statute  of  limitation  against 
proceedings  for  its  enforcement,  either  against  the  personal  or 
real  estate  of  the  decedent.  After  the  expiration  of  ten  years 
a  presumption  of  payment  arose.    Lee  v!  Beaman,  294. 

14.  Where  there  has  been  a  devastavit  the  remedies  against  the  per- 

sonal representatives  must  be  exhausted  before  resort  can  be 
had  to  the  real  estate  of  which  the  deceased  died  seized  and 
possessed;  but  where  the  personal  estate  was  lost  without  negli- 
gence or  default  of  the  personal  representative,  recourse  may  be 
had  to  the  descended  lands.    Ibid. 

15.  While  the  same  defences  are  available  to  the  heir  or  devisee  of 

lands,  sought  to  be  subjected  to  sale  to  constitute  assets  for  the 
payment  of  debts,  as  to  the  personal  representative  of  the  dece- 
dent, yet  if  the  claims  which  are  thus  sought  to  be  satisfied 
have  been  reduced  to  judgment  against  the  personal  representa- 
tive, that  judgment  is  conclusive  upon  the  heir  or  devisee,  unless 
it  can  be  shown  it  was  procured  by  collusion.  SmUh  r. 
Brovm,  347. 

16.  The  heir  or  devisee  may,  however,  show  that,  although  there  has 

been  judgment  against  the  personal  representative,  the  personal 
estate  has  not  been  fully  administered,  or  that  there  has  been 
a  devastavit^  and  the  remedies  against  the  administrator  or 
executor  have  not  been  exhausted.     Ibid, 

17.  A  personal  representative  who  seeks  to  subject  descended  or 

devised  lands  to  make  assets  for  the  payment  of  debts  represents 
the  creditors  of  the  estate;  and  as  he  in  that  capacity  would  be 
subject  to  any  defences  the  heir  or  devisee  could  establish,  so 
he  is  entitled  to  any  benefit  or  exception  which  they  might  have 
in  prosecuting  the  action  against  him.    Ibid, 

18.  The  opinion  of  the  Court  delivered  in  this  action  at  former  term 

(99  N.  C,  377)  is  affirmed.    Ibid, 

19.  Bevers  v.  Park,  88  N.  C,  456,  is  commented  upon.     Ibid, 

20.  Executors  and  administrators  will  not  be  charged  with  interest 

upon  money  received  at  the  time  of  their  qualification,  or  after- 
wards, in  the  administration  of  their  trusts,  where  it  appears 
that  they  have  not  used  it  for  their  own  advantage,  or  that  no 
profit  has  arisen  from  it.  The  same  rule  is  applicable  to  choses 
in  action — particularly  where  a'  settlement  has  been  obstructed 
by  unavoidable  litigation.    Smith  v.  Smith,  461. 


INDEX. 


'9& 


81.  Where  it  was  agreed  by  some  of  the  distributees  and  the  admin- 
istrator that,  at  a  sale  of  the  personal  effects,  the  distributees 
might  purchase  "  as  for  cash/'  and  the  amount  of  purchases 
should  be  charged  against  their  respective  distributive  shares, 
some  of  the  distiibutees  being  absent  and  others  objecting : 
Held,  that  those  purchasing  should  be  charged  with  interest 
upon  the  amounts  of  their  purchases  from  the  date  thereof  until 
the  final  settlement.    Ibid, 

32.  In  an  action  for  the  settlement  of  accounts  of  executors  and 
administrators,  where  there  are  separate  answers  and  defences,, 
and  the  interests  of  the  defendants  are  conflicting,  the  adjust- 
ment of  the  costs  is  in  the  discretion  of  the  Court  below,  and  its 
judgment  will  not  be  disturbed  in  the  Supreme  Court.  The 
Code,  ^  527.    /Wd. 

28.  An  administrator  has  no  authority  to  use  the  funds  belonging  to 
the  estate  committed  to  him,  to  secure  or  protect  the  real  estate- 
of  which  his  intestate  died  seized  and  possessed,  without  the 
sanction  of  those  who  are  entitled  to  the  funds.  Beeves  v. 
McMiUan,  479. 

24.  The  "  real  estate  *'  which  the  aimiaistrator  is  authorized  to  lease. 
by  §  14 18  The  Code,  extends  only  to  leasehold  estates  which 
belonged  to  the  intestate.    Ibid, 

Actions  upon  bonds  of  administrators  must  be  brought  in  name  of  the 
State,  24. 

When  subscribin:^  witness  to  a  will  competent  to  testify  to  the  exe- 
cution, 114. 

When  executor  or  administrator  may  sell  under  power  in  will,  899. 

When  personal  representative  necessary  parties  to  action,  550. 

AGENCY: 

1.  A  debtor  endorsed  to  his  creditor  certain  notes  as  collateral 

security,  but  retained  possession  of  them  under  an  agreement 
that  he  was  to  collect  when  due,  and  pay  the  proceeds  to  the 
creditor:  Held,  that  this  made  him  the  agent  of  the  creditor,, 
and  subjected  him  to  arrest  in  ^  civil  action  for  fraudulently 
failing  to  account  for  the  sums  he  collected  under  the  agree- 
ment.    Powern  v.  Davenport,  286. 

2.  In  this  State  the  general  rule  is,  that  an  action  cannot  be  main- 

tained against  a  collecting  agent,  who  has  received  and  has  in 
hand  funds  belonging  to  his  principal,  until  after  demand  made; 
but  where  the  defendant  denies  the  agency,  or  it  is  shown  he 
has  misused  the  funds,  no  precedent  demand  is  necessary. 
Moore  v.  Garner,  874. 
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8.  Where  one  by  his  conduct  ratifies,  or  accepts  benefit  from  the  act 
of  another,  who  held  himself  out  as  the  agent  of  the  former,  he 
thereby  makes  himself  responsible  for  the  conduct  of  such 
agent.     WigginnY,  Outhrie,  661. 

When  connecting  line,  agent  of  common  carrier,  299. 

AMENDMENT  : 

1.  Where  the  summons  in  an  action  or  special  proceeding,  of  which 
the  Superior  Court  has  jurisdiction,  to  be  exercised  by  its 
Clerk,  is  made  returnable  to  **  term  time'*  instead  of  before  the 
Clerk,  the  Judge  of  the  Court  may  remand  it  with  directions  to 
amend  the  process  so  as  to  make  it  properly  returnable.  Epps 
V.  Flowers,  158. 

When  Supreme  Court  will  not  allow  amendnaents  to  its  records,  4^. 

When  allowed  in  aid  of  jurisdiction,  1B4. 

APPEAL : 

1.  The  Supreme  Court  will  not,  before  the  fiual  termination  of  an 

action,  entertain  an  appeal  from  an  interlocutory  order  making 
additional  parties.     Lane  v.  Richardson,  181. 

2.  It  is  only  where  the  granting  of  the  interlocutory  order  »ffect8 

some  Ruhstantial  right,  that  it  is  the  subject  of  review  b(  fore  a 
trial  upon  the  issues  joined.    Ibid. 

-:i  As  a  general  rule  the  Supreme  Court,  in  the  exercise  of  its  appel- 
late functions,  cannot  acquire  jurisdiction  of  a  cause  and  the 
.    parties  thereto  until  a  proper  transcript  has  been  brought  up  and 
duly  docketed  therein.     Walton  v.  McKessoUy  428. 

4. .  While  it  may  be  the  Supreme  Court  has  power  to  direct  or  allow 
amendments  to  the  record  below  of  a  cause  while  an  appeal  is 
pending,  it  is  clear  that  it  has  no  such  power  after  a  final  judg- 
ment therein  has  been  rendered.    Ibid. 

-i).  Under  the  practice  prevailing  before  the  adoption  of  the  present 
procedure  in  relation  to  appeals,  the  trial  Judge,  without  the 
intervention  of  the  parties  to  the  action,  made  up  and  stated 
the  case  on  appeal,  and  when  filed  and  transmitted  to  the 
Supreme  Court  it  was  treated  as  a  part  of  the  record;  Hnd  where 
the  record  proper  and  the  case  on  appeal — though  the  latter  was 
not  certified  as  a  part  of  the  record— were  in  conflict  in  respect 
to  a  statement  of  fact,  the  case  on  appeal  was  allowed  to 
prevail,  the  records  of  the  Supreme  Court  containing  some  evi- 
dence that  that  Court  had  proceeded  in  its  decision  upon  the 
statements  therein  made.    Ibid. 

45.  A  case  on  appeal  stated  by  the  parties  and  intended  as  a  substi- 
tute for  that  prepared  by  the  Court,  found  among  the  files  of  a 
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case  disposed  of  at  a  former  term  of  this  Court,  will  not  be 
reoognixed  in  the  absence  of  affirmative  proof  that  it  was- 
ad<^ted  by  the  Court.     Tbicl. 

7.  The   Court   will   not   allow   amendments  to   be   made   in    its- 

records — particularly  after  the  long  lapse  of  time — unless  the 
proofs  offered  in  support  thereof  are  strong  and  convincing. 
Ibid. 

8.  Appeals  to  the  Supreme  Court  will  only  be  entertained  from  final 

judgments,  or  from  such  interlocutory  orders  or  decrees  that 
put  an  end  to  the  action  or  seriously  imperil  (ome  substantial 
right  of  the  appellant.    Martin  v.  Flipping  452. 

9.  The  omission  of  the  proper  penal  sum  in  an  undertaking  on  appeal 

will  not  be  considered  such  a  fatal  defect  as  to  authorize  the 
Court  to  dismiss  the  appeal  in  the  absence  of  the  notice  required 
by  the  Act  of  1887,  ch.  121:  nor  will  the  omission  of  the  Clerk 
to  insert  in  the  transcript  of  the  record  the  fact  that  the  appeal 
was  taken,  if  it  appears  in  the  case  on  appeal.  AUimn  v.  Whit- 
tier,  490. 

10.  The  proceedings  of  a  Court  are  in  fieri  until  the  cloHe.of  the 

term,  and  the  Judge  may,  in  the  exercise  of  his  discretion,  with- 
out notice  and  without  finding  and  stating  the  facts  upon  which 
he  bases  his  action,  at  any  time  during  the  term,  vacate,  modify 
or  reverse  anything  done  therein;  and  the  exercise  of  such 
power  is  not  reviewable,  unless,  perhaps,  it  should  be  made  to 
appear  it  had  been  grossly  abused  and  resulted  in  oppression. 
•    Ibid. 

11.  Where  an  application  is  made  to  a  Judge  at  Chambers,  or  at  a 

term  subsequent  to  that  in  which  a  judgment  was  rendered, 
to  set  it  aside  on  the  ground  of  mistake^  inadvertence,  surprise, 
or  excusable  negligence,  notice  must  be  given  to  the  adverse 
party,  and  the  Judge  must  find  the  facts  upon  which  he  bases, 
his  ruling,  to  the  end  that  it  may  be  reviewed  on  appeal.    Ibid. 

12.  An  appeal  will  not  be  dismissed  because  no  entry  thereof  appears 

in  the  record  proper,  when  the  case  on  appeal  shows  that  it  was 
duly  taken  and  perfected.    Fore  v.  Railrowi,  526. 

13.  The  action  of  township  supervisors  in  ordering  the  establishment 

of  a  cartway  is  such  a  final  determination  of  the  matter  as  will 
support  an  appeal  to  the  Board  of  Commissioners,  and  thence 
through  the  Superior  to  the  Supreme  Court,  although  the  order 
may  not  have  been  executed.     Warlick  v.  iMwmaiij  548. 

14.  Upon  such  appeal  to  ^the  Board  of  Commissioners,  they  should 

consider  the  whole  matter  de  novo  upon  the  merits,  and  so  like- 
wise the  Superior  Court,  upon  appeal  to  it.     I  but 
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15.  Where,  at  the  close  of  the  testimony,  the  Judge  stated  that  he 

should  charge  the  jury  that,  if  they  believed  the  evidence,  the 
defendant  had  established  his  defence  :  Held,  that  the  plaintiff 
might  submit  to  a  nonsuit  and  have  the  questions  of  law  raised 
by  the  testimony  reviewed  on  appeal.     Tiddy  v.  Harris^  589. 

16.  It  is  again  intimated  that  this  Court  will  not  entertain  an  appeal 

where  the  transcript  of  the  record  fails  to  show  that  issues  were 
proposed  and  submitted  as  required  by  The  Code,    Ibid. 

17.  An  error  in  the  recital  in  an  undertaking  on  appeal,  of  the  rendi- 

dition  of  the  judgment  from  which  the  appeal  is  taken,  will  not 
authorize  a  dismissal  of  the  appeal ;  and  such  error  may  be  reme- 
died under  the  provisions  of  the  Act  nf  1887,  ch.  121.  Lackey  v. 
Pearsow,  651. 

18.  An  independent  action  upon  an  obligation  to  secure  the  payment 

of  money  given  upon  a  purchase  under  a  judicial  sale  will  not 
be  entertained  if  the  objection  be  made  in  apt  time,  the  proper 
course  being  to  enforce  the  contract  by  a  motion  in  the  cause  in 
which  the  sale  was  decreed ;  but  if  the  objection  is  not  made  at 
the  proper  time,  the  Court  may  proceed  with  the  action.    Iliid. 

19.  Such  objectioQ  will  not  be  entertained  when  made  for  the  first 

time  in  the  Supreme  Court.  (The  ruling  in  Council  v.  Beeves, 
65  N.  C,  54,  on  this  point  disapproved.)    Ibid, 

20.  An  appeal  lies  from  the  order  of  the  Board  of  County  Commis- 

sioners directing  the  establishment  of  a  road,  before  the  order 
has  been  executed.     McDoioell  v.  Insane  Aftylum,  656. 

21.  Upon  such  appeal  the  Superior  Court  heai*8  the  matter  de  novo, 

and  the  parties  are  entitled  to  have  the  issues  of  fact  joined  in 
the  proceeding  passed  upon  by  the  jury.    Ibid, 

When  error  may  be  assigned  in  the  Supreme  Court,  <S54. 

APPLICATION  OF  PAYMENT : 
(See  Payment.) 

ARGUMENT  TO  JURY : 

Right  to  open  and  conclude,  758. 

ASSAULT  AND  BATTERY  : 

When  police  officer  may  be  guilty  of,  737. 

ASSAULT  WITH  DEADLY  WEAPON : 
What  indictment  should  charge,  697,  713. 

ASSETS : 

(See  Administration.) 
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ASSIGNMENT : 

When  made  subject  to  equities,  234. 

ARREST  AND  BAIL : 

1.  It  is  questionable  if  an  order  of  arrest  may  be  properly  granted 

in  an  action  for  slander  of  title.    Harriss  v.  Sneeden,  278. 

2.  In  an  application  for  an  order  of  arrest  the  applicant  is  required 

to  set  forth  fully  and  with  legal  precision  the  facts  which  con- 
stitute his  alleged  cause  of  action  ;  if  they  are  of  )iis  own  knowl- 
edge they  should  be  positively  stated,  and  if  they  are  upon  belief, 
he  should  state  the  sources  of  his  information,  so  that  the  Court 
can  determine  if  a  proper  cause  of  action  exists.     Ibid. 

8.  Where  the  defendant  moves  to  vacate  the  order  upon  the  ground 
that  it  was  irregularly  or  improvidently  granted,  the  plaintiff 
will  not  be  allowed  to  offer  additional  evidence  in  support  of  his 
application  ;  but  if  the  defendant  moves  to  vacate  upon  counter 
proofs  the  plaintiff  may  produce  further  evidence.    Ibid. 

4.  If  the  order  was  properly  granted  it  ought  not  to  be  vacated  upon 

the  simple  denial  of  the  alleged  cause  of  action;  but  where  the 
answer  or  counter  affidavits  meet  the  allegations  of  the  plaintiff 
fully  and  in  detail,  and  furnish  convincing  evidence  of  their 
truth,  the  order  should  be  vacated.    Ibid. 

5.  The  findings  of  facts  by  the  Judge — in  an  action  at  law— upon 

which  an  order  of  arrest  is  made  or  vacated,  are  conclusive. 
Ibid. 

6.  A  debtor  endorsed  to  his  creditor  certain  notes  as  collateral  secu- 

rity, but  retained  possession  of  them  under  an  agreement  that 
he  was  to  collect  when  due,  and  pay  the  proceeds  to  the  credi- 
tor :  Held,  that  this  made  him  the  agent  of  the  creditor  and  sub- 
jected him  to  arrest  in  a  civil  action  for  fraudulently  failing  to 
account  for  the  sums  he  collected  under  the  agreement.  Potuers 
V.  Davenport,  286. 

7.  When  one  who  has  lieen  arrested  moves  to  vacate  the  order  of 

arrest  upon  counter  affidavits,  purporting  to  meet  the  facts 
alleged  against  him,  he  should  do  so  fully  and  clearly,  otherwise 
the  order  of  arrest  will  be  continued.    Ibid. 

8.  It  is  no  ground  for  vacating  an  order  of  arrest  that  the  defend- 

ant had  been  indicted,  tried  and  acquitted  by  the  Courts  of 
another  State  upon  the  same  charge.    Ibid. 

9.  A  non-resident  of  this  State  may  be  arrested  and  held  to  bail  for 

fraud  under  The  Code,  §  291  (2).    Ibid, 
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10.  A  person  may  be  arrested  and  held  to  bail  for  a  fraud  committed 
after  the  contracting  of  the  debt — e,  g,,  by  concealing  property, 
or  other  devices  for  defeating  the  creditor.     Ibid. 

ARREST  OF  JUDGMENT: 

1.  Public  acts  are  always  noticed  judicially  by  the  Court,  and  the 
omission  to  refer  to  them  in  indictments  is  not  ground  for  arrest 
of  judgment.    State  v.  Cooper,  684. 

When  judgment  will  not  be  arrested  in  perjury,  697. 

Where  there  are  two  counts  in  an  indictment  and  a  general  verdict 
of  guilty  is  rendered,  if  either  count  be  good  judgment  will 
not  be  arrested,  700. 

ATTORNEY  AND  CUENT: 

1.  Where  the  defendant,  residing  in  a  county  of  the  State  distant 
from  that  in  which  the  action  was  pending,  retained  an  attor- 
ney, who  practiced  in  the  Courts  where  the  suit  was,  to  repre- 
sent him,  and  furnished  him  with  the  facts  necessary  for  his 
answer,  but  the  attorney  failed  to  make  the  proper  defences,  or 
notify  defendant  that  his  presence  was  necessary,  by  reason  of 
which,  judgment  for  want  of  answer  was  rendered,  and  this 
was  not  communicated  to  defendant  for  some  time  afterwards: 
Held,  that  the  neglect  was  that  of  the  attorney  and  not  of  the 
client,  and  the  latter  was  entitled  to  have  the  judgment  set 
aside.     Owathney  v.  Savage,  103. 

BANKRUPTCY: 

In  determining  what  are  "debts  created  while  acting  in  any  fidu- 
ciary character  " — which  are  excepted  from  the  effect  of  a  dis- 
charge under  the  Federal  Bankrupt  Act — the  liability  is  held  to 
be  one  incurred  while  acting  in  a  fiduciary  capacity  theretofore 
created,  and  not  one  where  the  relation  arises  from  the  act  itself. 
Mock  V.  Hoivell,  443. 

BASTARDY : 

1.  When  a  child  is  born  in  wedlock  the  law  presumes  that  it  is  legit- 

imate (when  it  is  shown  the  husband  might  have  begotten  it. 
the  presumption  is  conclusive):  but  this  presumption  maybe 
rebutted  by  proof  of  facts  and  circumstances  showing  that  the 
husband  could  not  have  been  the  father.  State  v.  McDowell,  734. 

2.  The  wuf e  is  a  competent  witness  against  one  charged  as  the  father 

of  her  bastard  child  to  prove,  not  only  the  fact  of  the  unlawful 
sexual  connection,  but  the  fact  that  it  was  impossible  for  her 
husband  to  have  had  access  to  her  within  the  period  of  gesta- 
tion.   Ihid. 
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BBTTERMENTS: 
.  When  purchaser  under  void  sale  entitled,  422. 
Right  to  compensation  for.  not  within  Statute  Frauds,  940. 

BILL  OF  REVIEW: 

1.  After  the  expiration  of  the  time  within  which  the  reuietlies  for 
relief  against  surprise,  mistake  and  excusable  neglect,  as  regu- 
lated by  The  Cwley  §966,  may  be  invoked,  a  final  adjudication  in 
matters  formerly  cognizable  in  equity,  in  the  Supreme  Court, 
can  only  be  reviewed  by  a  new  action,  in  the  nature  of  a  bill 
of  review,  impeaching  the  judgment  for  fraud,  or  other  suffi- 
cient cause,  instituted  in  the  Superior  Court.  Farrar  v.  SiitUm, 
78. 

3.  An  action,  in  the  nature  of  a  bill  of  review,  can  only  be  main- 
tained upon  three  grounds :  1,  for  error  apparent  on  the  face 
of  the  decree;  2,  for  new  matter  discovered  since  the  <lpcree  was 
rendered;  and  2),  for  fraud,     i  hid. 

3.  In  such  an  action  it  is  not  competent  to  look  into  the  evidence  to 
ascertain  if  any  fact  was  misconceived,  or  that  the  decree  was 
based  on  an  erroneous  statement  of  facts.     Ibid. 

BONDS— COUNTY: 

Where  a  county,  prior  to  the  adoption  of  the  present  Constitution, 
contracted  a  debt  for  which  it  issued  bonds,  and  since  that 
Constitution  went  into  effect  the  Board  of  Commissioners 
issued  other  bonds  in  exchange  for  the  first,  under  an  act  of  the 
General  Assembly  which  provided  that  such  '*  bonds  shall  be 
deemed  and  held  to  be  a  continuation  of  the  liability  created  by 
the  county ''  for  the  original  bonds:  Held,  that  all  the  securities 
and  remedies  which  attached  to  the  bonds  first  issued  entered 
into  and  became  a  part  of  the  new  obligation,  and  that  the  limi- 
tations upon  the  rate  of  taxation  contained  in  the  Constitution 
of  1868  did  not  apply  to  them.     Blanton  v.  Cnmmitt.swn('rs,  532. 

BONDS— GUARDIAN'S: 
(See  Guardians.) 

BOND— OFFICAL: 

The  obligors  in  an  official  bond  made  payable,  in  terms,  to  the  per- 
son for  whose  benefit  it  is  required,  cannot,  when  sued  for  a 
breach  thereof,  be  heard  to  say  that  it  cannot  be  enforced 
because  not  executed  to  the  State.  Warrontou  v.  Arring- 
tan,  109. 

Action  upon  bonds  given  to  State,  must  be  brought  in  name  of  the 
State,  24. 

101—61 
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BOUNDARY: 

Where  the  plaintiff  deduced  his  title  from  a  grant  issued  in  1815,  and 
the  defendant  from  one  issued  in  1817,  and  one  of  the  deeds 
forming  the  chain  of  plaintiff's  title,  dated  in  1870,  called  for 
the  lines  of  the  land  claimed  by  the  defendant:  Heldt  that  in  the 
absence  of  any  evidence  of  adverse  possession  on  part  of  the 
defendant,  and  there  being  conflicting  evidence  as  to  the  loca- 
tion of  the  lines,  it  was  not  error  in  the  Ck>urt  to  refuse  to 
instruct  the  jury  that  the  plaintiff's  claim  was  confined  to  the 
lines  of  defendant's  lands;  but  an  instruction  that,  as  he  claimed 
under  the  grant  of  1815,  the  lines  thereof  were  the  ones  to  deter- 
mine the  controversy,  was  proper.  Dohson  v.  Whisenhant,  645. 

CASE  AGREED: 

The  summary  method  provided  by  The  Code  for  the  submission  of 
an  action  upon  a  case  agreed,  contemplates  that  all  the  facts 
necessary  to  a  determination  of  the  questions  submitted  shall  be 
fully  stated  in  the  case  agreed;  and  where  it  appeared  that  some 
of  the  facts  were  recited  in  exhibits  which  were  not  attached, 
and  that  leave  was  given  the  parties  to  add  other  matters,  the 
cause  was  remanded  to  be  perfected.  Railroad  v.  BeidgviUe,  40i. 

CHARITABLE  BEQUEST.  488. 

CANCELLATION: 

Of  deed  before  probate  and  registration,  447. 

CARTWAY: 

(See  Highways.) 

CLERKS  OF  COURT: 

The  Clerk  of  the  Court  is  not  entitled  to  any  fee  for  entering  a  judg- 
ment of  noUe  prosequiia.  a  criminal  action.  State  v.  John- 
son,  711. 

CODE,  THE: 

Section     100 1 

«♦          1543 15 

1877 ...  1« 

1515 1« 

154 25 

'*            155,  subsec.  6 25,  86 

"          1577 «6 

1580 a« 

163 » 

840,Rule  14 88 

»*  844 28 

2522 82,  45 

3883 64,62,  58 
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Section  1781 69 

1784 69 

1782 79 

966 83 

274 82 

2147 116 

2148 117 

1488 141 

1492 147 

279 160 

2111 160 

148 160 

170....: 160 

1825 165 

882 187 

887 187 

1246 205 

1526 218 

585 284 

421,  subsec.  1 249,  260 

1799 262 

1764 254 

1782 264 

1799 254 

291 277,  279 

317 278 

295 291 

291 292,298,  204 

1814 802 

1816 802 

166 381 

502 386 

153,  subaec.  2 348 

164 858 

1448 354 

836 364 

339 364 

519 371 

841 872 

507 372,  373 

508. 372 

502 372 

524 372 

841 392 

604 378 
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Section    1929 897 

1498 408 

1996 ...  414 

1998 414 

341 417 

548 418 

375 427 

956 485 

83,  p&T.  3,6 485 

367..   450 

Chapter        8 45i 

Section      527 468 

274 469 

590 ; 469,  470 

153 477 

158 477 

136 477 

163,  par.  4 476 

1413 482 

2342 : 488 

552 492 

•'    '        274 495 

1254 507 

1175 507 

3756 518 

1357 518 

1858 518 

707,  subsec.21 628 

3540 528 

3545 528 

3544 524 

831 540 

827 540 

828 540 

2056 648 

2056 549 

1553 560 

1553 561 

1553 561 

1553 562 

1553 562 

436 564 

504 569 

516 569 

519 570 
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2148 576 

2149 577 

Section    2158 578 

1281 580 

567 584 

569 584 

574 598 

1279 600 

1279 601 

3866  601 

421  603 

420 604 

1781 609 

1801 1 610 

1802 610 

1803 610 

3763 617 

697 618 

698 618 

1943 618 

1946 618 

697 624 

698 ,..  624 

768 682 

720 638 

941 654 

1889 , 654 

51 • 655 

2088 657 

2038 657 

2039 657 

259 675 

892. 682 

3110 684 

3116 684 

3114 ...  687 

3116 689 

892 701 

1183 701 

1184 701 

1185 701 

2482 703 

1076 711 

783 712 

739 ^ 712 
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Section  8739 712 

893 714 

1120 717 

977 722 

977 _  725 

1076 -  729 

892 -  729 

1076 730 

1014 781 

1065 731 

1064 732 

588 787 

**     1853 737 

1025 742 

1063 746 

1117 748 

996 755 

1191 782 

COMMON  CARRIER: 

1.  A  common  carrier  who  enters  into  sl  special  contract  to  transport 

passengers  or  freight  to  a  point  beyond  its  own  line,  which  can 
only  be  reached  by  another  line,  thereby  constitutes  the  latter 
its  agent  in  the  performance  of  the  contract,  and  will  be  hekl 
liable  for  any  damages  resulting  from  the  negligence  of  such 
agent.     Washington  v.  BaUroad^  289. 

2.  Where,  for  the  purposes  of  facilitating  transportation,  connecting 

lines  of  comihon  carriers  enter  into  a  general  arrangement 
whereby  they  mutually  become  forwarding  agents,  the  liability 
of  the  several  carriers  for  damages  resulting  from  negligence  is 
confined  to  such  as  may  occur  by  the  conduct  of  its  own  agents 
or  servants  on  its  own  line.    Ibid, 

COLOR  OF  TITLE: 

When  conveyance  not  color  of  title,  399. 
Evidence  of  possession,  in  support  of,  58. 

CONDEMNATION  OF  LAND: 
(See  Eminent  Domain.) 

CONSTABLE: 

May  summon  appraisers  of  exemptions  and  administer  oaths,  309. 

CONSIDERATION: 

Will  support  contract  of  married  woman  when  it  enures  to  benefit 
of  her  separate  estate,  71. 
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Burden  of  proof  as  to,  422. 

When  purchaser  required  to  prove  the  consideration  was  fair,  422. 

CONSTITUTION: 

1.  The  statute — The  Code,  §  8888— making  it  unlawful  for  persons 
to  fish  with  dutch  or  pod  nets  in  certain  waters,  and  author- 
iciog  the  Sheriff  to  remove  them,  when  so  employed,  is  not  in 
conflict  with  the  Constitution.    Rea  v.  Hampton^  51. 

When  jurisdiction  given  to  Supreme  Ck>urt  by,  to  review  and  revise 
its  final  judgments,  78. 

In  respect  to  homestead,  &c. ,  31 1. 

Where  husband  acquires  title  to  land  prior  to  Constitution  of  1868, 
may  dispose  of  without  wife's  consent,  383. 

Taxing  railroad  track  by  town  ordinance  not  obnoxious  to  State  or 
Federal  Constitution,  404. 

CONTEMPT: 

When  party  attached  for,  not  granted  new  trial,  012. 

CONTRACT: 

1.  When  the  parties  to  a  contract  reduce  their  agreement  to  writing, 

and  it  can  be  seen  therefrom  that  it  has  such  definiteness  as  to 
comprehend  the  subject  matter,  in  the  absence  of  an  allegation 
of  fraud  or  mutual  mistake,  parol  evidence  will  not  be  admitted 
to  contradict,  add  to  or  explain  it.    Meekina  v.  Nmdberryy  17. 

2.  Where  the  defendant  alleged  in  his  answer  that  the  plaintiff,  at 

a  judicial  sale  of  land,  had  bid  off  the  property  under  a  i^arol 
promise  that  he  would  convey  it  upon  the  defendant*8  repaying 
the  purcliase  money,  and  a  little  advance:  Held,  that  no  trust 
or  contract,  which  a  Court  of 'Equity  would  enforce,  was  created. 
Spivey  v.  Haj^'elly  48. 

3.  All  the  papers  executed,  letters  written  and  delivered,  and  mem- 

orandums made  and  acted  upon  in  the  negotiations  which  pre- 
cede a  contract,  may  be  consideted  in  determining  what  was 
the  agreement  entered  into  by  the  parties.  Kitchin  v. 
Qrandy,  86. 

4.  Where  a  bond  executed  for  the  repayment  of  borrowed  money  in 

February,  1875,  was  infected  with  an  usurious  element,  and  in 
December  following  another  bond  was  executed  and  substituted 
therefor,  with  a  further  usurious  consideration:  Held,  (1)  that 
under  the  statute  in  force  at  the  time  of  the  execution  of  the 
first  bond  the  interest  accruing  thereon  was  forfeited,  though  if 
any  part  thereof  had  been  paid,  the  obligor  could  not  recover  it 
back;  (2)  that  under  the  statute  in  force  at  the  time  the  second 
bond  was  executed  it  was  void,  but  the  obligee  miglit  fall  back 
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upon  the  first  bond  and  recover  the  amount  of  the  principal 
thereon,  reduced  by  any  credits  to  which  it  was  entitled ;  (8)  the 
contract  is  not  affected  by  an  usurious  element  if  it  is  incorpo- 
rated by  mistake ;  it  is  the  intent  to  take  more  than  the  law  per- 
mits which  vitiates  it.     Webi)  v.  Bishop,  99. 

5.  D.  made  an  application  for  a  policy  of  insurance  upon  his  life. 
three-fourths  of  which  was  to  be  payable  to  M. ,  whom  he  alleged 
in  the  application  to  be  his  first  cousin,  and  the  remainder  to  his 
wife.  Before  delivering  the  policy,  the  company  informed  D. 
that  M.  did  not  have  an  insurable  interest  in  his  life,  unless  he 
wan  indebted  to  M.  and  was  dependent  upon  him  for  support. 
in  reply  to  which  the  applicant  wrote,  *'M.  is  both  a  creditor 
and  a  friend,  upon  whom  I  am  dependent/'  Thereupon  the 
policy  was  delivered,  promising  to  pay  **  M.,  a  creditor,  $S,250,*^ 
and  the  wife  $750.  The  policy  contained  a  clau.se  stipulating 
that  all  statements  made  in  the  application  were  deemed  mate- 
rial, and  if  any  of  them  were  false,  or  if  any  material  fact  was 
KuppreBsed,  the  contract  should  be  void.  M.  was  a  creditor  of 
D.,  but  the  latter  was  not  dependent  upon  him.  In  an  action 
to  enforce  the  contract  the  company  alleged  that  the*  policy  was 
procured  by  false  and  fraudulent  representations,  and  offered 
the  letter  of  D.,  in  respect  to  his  connection  with  M.,  in  evidence 
as  a  part  of  the  contract :  Held,  (1;  that  the  letter  was  not  a  part 
of  the  contract,  but  was  evidence  to  go  to  the  jury  upon  the 
(luestion  of  fraud  ;  (2)  M.  being  a  creditor  of  D.,  gave  him  an 
insurable  interest  in  the  former,  and  whether  D.  was  dependent 
upon  M.  became  immaterial,  and  a  false  representation  in  that 
respect  did  not  avoid  the  contract.  Mace  v.  Life  Association, 
122. 

0.  When  words,  which  by  an  established,  uniform  and  general  cus- 
tom have  acquired  a  specific  meaning,  are  used  in  a  contract, 
the  Courts  will  give  them  that  interpretation,  though  some  of 
the  parties  to  the  agreement  were  ignorant  of  the  custom.  Long 
V.  Davidson,  170. 

7.  When  such  words  or  custom  prevail  among  those  who  are  engaged 
in  a  particular  science,  trade  or  calling,  persons  engaged  in  such 
science,  &c..  are  competent  to  testify  to  the  meaning  of  such 
words  and  the  existence  of  such  customs.     Ibid. 

>i.  It  is  the  province  of  the  jury  to  ascertain  what  the  contract  was, 
but  when  ascertained  it  is  the  province  of  the  Court  to  interpret 
it.     Ibid. 

9.  Where  a  written  contract  is  uncertain  in  its  terms,  or  where  it  is 
disputed  which  of  several  papers  executed  by  the  parties  em- 
bodies it,  it  is  competent  to  prove  what  was  done  and  said  in 
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the  preliminary  negotiations  in  order  to  arrive  at  the  agreement. 
Chemical  Co.  v.  Johnson.  228. 

10.  S.  and  M.  entered  into  a  contract  whereby  the  latter  sold  and  con- 

veyed to  the  former  the  right  to  make  and  vend  a  patented 
article  within  certain  prescribed  territory,  with  a  provision  that 
if  S.,  after  using  due  diligence,  failed  to  realize  therefrom  a  cer- 
tain sum  by  the  time  the  notes  given  for  the  purchase  money 
became  due,  the  contract  should  be  void,  and  thereupon  S.  exe- 
cuted the  notes,  which,  before  maturity,  M.  assigned  to  the 
plaintiffs  without  endorsement:  Heldy  that  the  assignees  took 
the  notes  subject  to  the  contract,  and  all  equities  arising  there- 
from.    Spence  v.  Smith,  334. 

11.  M.  contracted,  in  parol,  to  convey  to  (J.  his  estate  in  common,  in 

expectancy,  upon  the  death  of  hiH  ancestor,  in  certain  lands, 
and  received  the  price  therefor.  Upon  the  death  of  the  ances- 
tor. G.  and  the  other  tenants  in  comuion  had  the  lands  parti- 
tioned, G.  entering  into  possession  of  the  portion  assigned  to 
him  as  purchaser  from  M.,  and  placed  valuable  improvements 
thereon.  M.  then  began  a  proceeding  for  another  partition, 
denying  G.'s  title  to  his  share,  and  pleading  the  Statute  of 
Frauds  in  bar  of  the  alleged  contract:  Held,  (1)  that  the  pur- 
chaser was  required  to  prove,  by  a  preponderance  of  evidence, 
the  contract  as  he  alleged  it,  but  he  was  not  required  to  prove 
that  the  consideration  was  full  and  fair;  (2)  that  while  the 
contract  was  void,  and  at  the  time  it  was  made  the  vendor  had 
no  estate  in  the  premises,  yet,  as  he  had  received  the  price,  and 
permitted  the  vendee  to  take  possession  and  add  to  the  value  of 
the  property,  in  a  partition  his  share  should  not  only  be  charged 
with  the  purchase  money  he  had  received,  but  also  with  its 
pro)K>rtion  of  the  enhanced  value  by  reason  of  the  betterments 
placed  thereon.     Tucker  v.  Markland,  422. 

12.  Where  the  defendant  pleaded  payment  to  an  action  upon  a  note, 

and  offered  evidence  tending  to  show  that  such  payment  was 
made  by  another  party,  for  his  benefit,  by  the  sale  and  delivery 
of  certain  property,  but  this  was  denied  by  the  plaintiff,  who 
alleged  that  the  sale  of  the  said  property  was  an  independent 
transaction,  and  had  no  connection  with  the  note:  Held,  that 
an  instruction  to  the  jury  that  such  a  sale  and  delivery  could 
not  be  considered  as  a  payment  on  the  note,  unless  the  plaintiff 
so  expressly  agreed,  was  erroneous;  and  that  the  jury  should 
have  been  instructed  that,  if  they  were  satisfied  b;  a  prepon- 
derance of  the  proof  that  there  wa.s  an  implied  agreement  that 
the  property  was  to  be  so  applied,  they  should  find  for  the  de- 
fendant.    Qriffln  v.  Petty.  880. 
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13.  The  plaintiff  brought  an  action  for  the  specific  performance  of  a 
contract  to  convey  land ;  the  defendant  answered,  setting  up  an 
abandonment  and  rescission  of  the  contract;  the  plaintiff  relied  • 
admitting  the  rescission,  but  alleged  that  the  defendant  agreed 
to  reimburse  him  for  improvements  made  while  he  was  in  pos- 
session, and  demanded  judgment  therefor:  Heldf  (1)  that  this 
was  not  such  a  departure  from  tbe  original  cause  of  action  as  to 
warrant  the  dismissal  of  the  action,  and  as  the  two  demands  arose 
out  of  the  same  traneaction  they  might  be  determined  in  the  same 
action;  (2)  that  tbe  contract  to  reimburse  the  expeoditures  for 
improvements,  &c.,  was  not  within  the  operation  of  the  Statute 
of  Frauds;  (3)  in  an  action  for  8p«>cific  performance,  where  the 
defendant  denies  the  equity  of  the  plaintiff,  after  a  trial  upon 
the  issues  joined,  a  tender  of  deed  and  demand  for  payment  of 
purchase  money  comes  too  late.    Houston  v.  Sledge,  640. 

When  married  woman  cannot  repudiate,  71. 

Express  and  implied,  380. 

When  and  how  affecied  by  usurious  element,  99. 

When  superseded  by  devise,  145. 

When  common  carrier  liable  on  special  contract,  289. 

For  re-issue  of  county  bonds,  532. 

COUNSEL: 

Neglect  to  secure,  when  not  excusable,  461. 

COUNTY  TREASURER: 
(See  Treasurer,  County.) 

COUNTY  BONDS: 

(See  Bonds,  County.) 

COUNTY: 

Liability  for  support  of  pauper,  520. 

COUNTY  COMMISSIONERS: 

When  Board  may  appoint  to  vacancies,  629. 

CROPS: 

Mortgagee  entitled  to,  when,  261. 

CRUELTY  TO  ANIMAI>S: 
Indictment  for,  702. 
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006TS: 

1.  The  prevailiiig  partj  in  an  action  may  be  adjudged  to  pay  the 
costs  incurred  in  an  unsuccessful  attempt  to  enforce  his  judg- 
ment.   JVoTTM  ▼.  Luther^  196. 

2.  A  trustee,  as  against  those  for  whose  benefit  the  trust  is  created, 
will  be  allowed  to  apply  so  much  of  the  fund  to  the  payment  of 
costs  and  expenses,  including  counsel  fees,  as  may  be  necessary 
to  protect  it,  but  he  will  not  be  allowed  such  disbursements- 
against  one  who  establishes  an  adverse  title  to  the  property. 
Chemical  Co,  v.  Johnifon,  228. 

8.  Where,  in  an  action  brought  to  recover  possession  of  land,  to 
which  title  was  derived  under  execution  sale,  the  defendant  set 
up  an  equitable  defence,  and  asked,  as  affirmative  relief,  that 
the  sale  be  set  aside  upon  the  ground  that  the  judgment  upon 
which  the  execution  was  issued  was  dormant,  and  for  irregulari- 
ties in  the  sale,  which  relief  was  granted,  but  it  was  made  to 
appear,  from  the  contention  of  the  parties,  that  the  judgment, 
though  dormant,  was  a  lien  upon  the  land:  Held,  that  the  plain- 
tiff, having  failed  in  his  original  cause  of  action,  was  not  enti- 
tled to  recover  costs.     Currie  v.  Clark,  321. 

When  in  discretion  of  Court,  461. 

Witnesses,  516. 

Clerk  not  entitled  to  cost  for  entering  judgment  of  nolle  prosequi,  71 1 . 

DAMAGES: 

1.  Where  a  railroad  company  in  constructing  its  road  crossed  the 

*' lead  ditch*'  of  an  adjacent  tract,  and  in  consequence  of  the 
erection  of  its  necessary  embank di en ts  and  cutting  of  side 
ditches,  the  lead  ditch  was  unable  to  carry  away  the  excess  of 
surface  water,  which  overflowed  the  adjacent  lands,  and  it 
appeared  that  the  land  so  used  had  been  properly  'condemned 
and  damages  paid  to  the  owner:  Held,  that  the  company  was 
not  liable  for  the  damages  thus  produced.     Bell  v.  Railroad,  21. 

2.  The  measure  of  damages,  in  an  action  for  the  conversion  of  prop- 

erty seized  under  execution,  cannot  exceed  the  amount  of  the 
executions,  principal,  interest  and  (*osts,  which  were  entitled  to 
be  satisfied  therefrom.     Penland  v.  Leatherwood,  509. 

3.  In  an  action  by  a  woman  for  slander,  for  words  alleged  to  have 

been  spoken,  amounting  to  a  charge  of  inc3ntinency.  the  plain- 
tiff may,  in  the  absence  of  proof  of  actual  special  damages, 
recover  compensatory  damages;  and  upon  proof  that  the  words 
were  spoken  with  malice,  or  that  the  conduct  of  the  defendant 
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was  marked  by  gross  and  wilful  wrong,  or  was  oppressive,  vin- 
dictive damages  may  be  awarded.    Bowden  v.  Bailes,  612. 

4.  In  such  action  it  is  not  necessary  that  the  complaint  should  all^e 
that  the  words  were  *'  wantonly  and  maliciously  "  uttered.   Ibid^ 

Quantum  of  damages  recoverable  for  wrongful  entry  upon  and  con- 
demnation of  land  by  railroad,  526. 

Measure  of  for  breach  of  guardian  bond,  541. 

When  railroad  liable  for  land  for  right  of  way,  617. 

DEADLY  WEAPON: 

Indictment  for  assault  with,  must  describe,  718. 

DECLARATION: 

Of  testator,  when  competent,  594. 

DECREE: 

When  and  how  impeached,  366. 

DEED: 

1.  A  conveyance  made  with  an  intent  to  defraud  creditors,  i-s  never- 

theless valid  against  the  maker  and  all  others,  except  creditors 
and  ihohe  v\  hu  puicbabe  under  a  sale  made  for  their  benefit: 
and  until  the  title  thus  conveyed  is  divested  by  some  proceeding 
instituted  by  the  creditors,  it  is  sufficient  to  support  an  action 
for  the  recovery  of  the  land  and  damages  for  its  detention. 
Saunders  v.  Lee,  3. 

2.  A  purchaser  for  a  valuable  Cunsideration,  and  without  notice. 

from  a  fraudulent  grantee,  acquires  a  good  title  against  the 
creditors  of  the  fraudulent  grantor.     Ibid. 

3.  The  party  who  alleges  fraud  in  the  execution  of  a  deed,  must 

prove  it :  and  upon  the  production  and  proof  of  the  deed,  the 
burden  is  upon  him  who  assails  it  to  prove  the  facts  which  may 
vitiate  it.     Ibid, 

4.  A  deed  made  by  a  married  woman  under  twenty-one  years  of 

age  is  voidable,  though  executed  with  all  the  formalities  required 
by  the  statute.    Epps  v.  Flowers,  158. 

5.  The  presumption  of  the  ratification  of  a  voidable  deed  by  long 

acquiescence,  will  not  arise  against  a  woman  under  the  disability 
of  coverture.    Ibid, 

6.  B.  conveyed  to  C.  all  his  interest  in  a  tract  of  land,  together  with 

all  his  interest  in  certain  mills,  and  his  **  right  to  erect  dams 
*  *  at  said  mills,  with  all  and  singular  the  hereditaments  and 
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appurtenances  thereunto  belonging,"  and  covenanted  to  war- 
rant and  defend  all  his  right,  title  and  interest  therein  in  '*  and 
to  said  granted  premises,  with  the  said  hereditaments  and 
appurtenances  forever:  Held,  that  the  deed  conveyed  all  the 
easements  appurtenant  to  the  lands  and  milb  as  they  existed  at 
the  time  of  its  execution,  and  the  vendee  could  maintain  an 
action  upon  the  covenant  of  warranty  for  damages  from  failure^ 
of  title  to  and  eviction  from  such  easement.  Bowling  v.  Bur- 
ton^ 176. 

7.  A  plaintiff,  in  the  same  action,  may  unite  a  demand  for  the 

re-execution  of  an  unregistered  lost  deed  and  for  the  possession 
of  the  land  embraced  therein.    Jennings  v.  Reeves,  447. 

8.  Parol  evidence,  from  the  necessity  of  the  thing,  is  competent  to 

prove  the  contents  and  execution  of  a  lost  unregistered  deed. 
Ibid. 

9.  A  vendor  and  vendee  may  rescind  a  conveyance  of  land,  before 

a  probate  and  registration  thereof,  by  a  return  of  the  considera- 
tion and  surrender  of  the  deed,  provided  third  parties  have  not 
acquired  an  interest  in  the  estate  of  the  vendee.     Tbid, 

10.  The  statute~-ch.  147,  Laws  18^5 — in  relation  to  the  registration 

of  deeds  has  no  application  to  lost  or  destroyed  deeds.     Ibid, 

11.  The  statute — Laws  1886,  ch.  148 — in  relation  to  the  registration  of 

deeds,  Sec.,  will  be  construed  in  accordance  with  the  principles 
adopted  in  the  construction  of  the  other  statutes — The  Code, 
§§  1254  and  1276 — in  respect  to  deeds  in  trust,  conditional 
sales,  &c.    Francis  v.  Herren,  497. 

12.  The  failure  to  register  the  instrument  does  not  make  it  void,  or 

authorize  creditors  to  treat  it  as  such  in  a  collateral  proceeding, 
but  only  when  it  is  interposed  against  any  proceeding  they  may 
institute  to  subject  the  property  to  the  satisfaction  of  their 
debts  will  it  be  declared  a  nullity.     Ibid. 

13.  Where  B.  entered  upon  a  tract  of  land  under  a  deed  which  con- 

veyed but  a  life  estate  in  consequence  of  the  omissions  of  the 
necessary  words  to  pass  the  fee— there  being  no  proof  that  any 
estate  was  reserved  to  the  grantor — but  he  and  his  vendor  had 
been  in  the  open,  notorious  and  continuous  possession  thereof, 
claiming  to  fixed  boundaries  for  more  than  twenty  years,  the 
title  being  out  of  the  State:  Held,  that  he  thereby  ac(|uired  the 
title  in  fee,  irrespective  and  independent  of  the  life  estate  pass- 
ing by  virtue  of  the  deed.     Mc Alpine  v.  Daniel,  550. 

Description  in  grants  and  deeds,  30,  404. 

Execution  of,  by  married  women,  153. 

Reservation  of  easement  in,  408. 
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By  executor  or  administrator  upon  contract  of  sale  by  deceased, 
before  registration  of  contract,  inoperative,  145. 

DEFAULT  AND  INQUIRY,  641. 

DEMAND: 

Where  a  judgment  debtor  placed  in  the  hands  of  the  judgment  cred- 
itor claims  and  other  property  to  be  collected  and  conyerted  into 
money,  and  applied  to  the  satisfaction  of  the  judgment,  and  the 
creditor  was  shown  to  have  collected  the  moneys  but  failed  to 
apply  it  as  agroed:  Held^  (1)  that  upon  the  collection  of  Uie 
money  an  appropriation,  ipso  factOy  was  made  to  the  judgment* 
and  satisfaction  thereof  should  have  been  entered;  (2)  and  that 
no  demand  was  necessary  to  be  made  before  the  commencemeat 
of  an  action  by  the  debtor  against  the  creditor  for  the  recovery 
of  any  sums  due  upon  such  coUection.    Moore  v.  Oarner,  974. 

When  necessary  before  commencing  action,  874. 

DEPOSITION: 

Exceptions  to,  must  be  made  before  trial,  184. 

DEVASTAVIT,  294. 

DEVISE: 

(See  Wills.) 

DISCRETION: 

Of  Courts  in  respect  to  amendment  of  judgments,  records,  &c.,  490. 

DISTRIBUTION: 

When  distributees  charged  with  interest  upon  purchases,  461. 

DOCKETS: 

(See  Rbcords.) 

DOMICILE: 

As  applied  to  homesteads,  718. 

DRAINING  LOW  LANDS,  8. 

DUPLICITY  IN  INDICTMENT: 
W^hen  cured  by  verdict,  684. 

EASEMENT: 

P.  conveyed  to  B.  a  tract  of  land  by  deed,  in  which  was  contained 
thefoUowing  clause:  ''With  the  following  reservation,  that  is 
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to  say,  the  said  P.  reeerves  44  feet  for  a  street,  running  from  ^e 
cross  street  down  C.*s  fence  to  J/s  fence;  then  up  J/s  fence  to 
the  street  that  leads  down  to  P/s  housef'  Hdd,  (1)  that  this 
reservation  created  an  easement  in  P.  and  his  heirs  to  use  the 
street  thus  designated,  and  have  it  kept  open  and  unobstructed 
for  their  enjoyment;  (2)  that  the  reservation  was  not  so  vague 
and  indefinite  in  its  terms  as  to  make  it  inoperative.  Patton  v. 
Educational  Co.,  408. 

When  deed  conveys,  176. 

When  not  vested  in  railroad  by  condenmation,  526. 

ELECTIONS : 

1.  The  returns  of  the  poll-holders  of  an  election,  to -the  Board  of 

County  Canvassers,  are  evidence  of  the  result  of  such  election, 
but  they  are  not  conclusive;  and  if  for  any  reason  they  cannot 
be  used  as  such,  any  other  competent  evidence  is  admissible  to 
show  what  vote  was  really  cast  and  who  was  elected.  Oatling 
V.  Boone,  61. 

2.  Where  power  is  conferred  to  open,  conduct  and  declare  the  result 

of  an  election,  the  action  of  those  charged  therewith  in  that 
respect  is  final  and  conclusive  until  it  is  reversed  by  some  proper 
action  brought  to  impeach  it;  and  the  Courts  will  not  interfere 
by  injunction  to  prevent  them  from  ascertaining  and  promul- 
gating the  result.    Bynum  v.  CommisisioneTB,  412. 

3.  The  election  of  a  person  to  an  office  which  does  not  exist,  or  in 

which  there  is  no  vacancy,  is  a  nullity.  Rhodes  v.  Hampton,  629. 

4.  The  result  of  an  election  cannot  be  collaterally  impeached— this 

must  be  done  by  an  action  brought  for  that  specific  object.  State 
V.  Cooper,  684. 

5.  Where  an  election  is  held  under  the  Local  Option  Act  in  a  town- 

ship, and  afterwards  the  name  of  the  township  is  changed  by 
statute  this  does  not  have  the  effect  of  repealing  the  Local  Option 
Law  therein.    Ibid. 

When  devisee  may  elect  to  take  under  will  or  contract,  145. 

EMBEZZLEMENT: 

By  servants,  indictment  for,  780. 

EMINENT  DOMAIN: 

1.  Upon  an  application  to  condemn  lands  for  the  purpose  of  drain- 
age, the  issues  of  fact  raised  by  the  pleadings  should  be  framed 
and  settled  by  a  jury;  they  cannot  be  raised  or  considered  upon 
exceptions  to  the  report  of  the  commissioners  appointed  to  assess 
damages.    Railroad  v.  Ely,  8. 
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2.  The  report  of  commissioners  appointed  to  condemn  lands  and 
assess  damages  for  the  purpose  of  drainage  is,  like  the  verdict 
of  a  jury,  conclusive  of  the  facts  therein  ascertained,  until  set 
aside.    Ibid, 

8.  The  charter  of  the  Western  North  Carolina  Railroad  Company 
does  not  give  it  the  right  to  enter  upon  (without  the  consent  of 
the  owner)  and  appropriate  a  yard,  garden  or  dwelling-house  for 
the  purposes  of  its  road;  and  when  such  entry  or  appropriation 
is  mnde,  the  owner  may  maintain  a  civil  action  for  the  trespasiB. 
and  is  not  compelled  to  resort  to  the  statutory  remedy  provided 
for  condemnation  of  lands.     Fore  v.  Railroad,  526. 

4.  Nor  will  a  recovery  in  such  action  vest  in  the  corporation  any 

easement  or  property  in  the  premises.    Ibid, 

5.  In  such  action  the  plaintiff  is  confined  to  such  damages  as  may 

have  been  done  to  the  land  while  in  his  pos^esmon;  'and  evidence 
of  extra  hazard  to  the  dwelling  of  plaintiff  from  fire  because  of 
its  proximity  to  the  road  is  not  competent.  The  same  rule  is 
applicable  to  the  measure  of  damages  in  an  assessment  under 
the  statutory  remedy.     Ibid. 

6.  The  Carolina  Central  Railroad  Company,  by  virtue  of  the  statutes 

under  which  it  was  organized,  and  the  titles  acquired  under  the 
judicial  sales  of  the  Wilmington  and  Charlotte  Railroad  Com- 
pany, the  Wilmington,  Charlotte  and  Rutherfordton  Railroad 
Company,  and  the  Carolina  Central  Railway  Company,  became 
the  owner  of  all  the  rights,  powers,  privileges,  &c.,  of  thoae 
(*orporations,  and  likewise  became  liable  for  all  damages  and 
assessments  on  account  of  the  appropriation  of  lands  of  indi- 
viduals for  the  right  of  way.     HendHck  v.  Railroad,  617. 

7.  Although  the  right  of  way  was  located  by  one  of  the  preceding 

companies  in  1856  on  a  tract  of  land,  and  work  was  done  on 
adjacent  lands,  but  the  road  was  not  finished  more  than  two 
years  before  action  began  by  the  land -owner  for  damages,  such 
owner  was  not  barred  of  his  remedy  for  compensation,  notwith- 
standing he  may  have  acquired  his  title  since  the  location.    Ibid' 

H.  The  land-owner  will  be  entitled  to  have  included  in  his  assess- 
ment damages  for  injuries  to  lands  adjoining  those  upon  which 
the  railroad  is  constructed.     Ibid. 

Effect  of  condemnation  of  land  upon  damages  subsequently  a<'cru« 
ing,  21. 

ENDORSEMENT: 

When  subject  to  equities,  2iU. 

ENTRY  AND  GRANTS: 
(See  Grants). 
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BQUITT: 

Merger  of  legal  and  e<|ttitable  title,  149. 

BOTOPPEL: 

When  oUigon  on  official  bond  estopped.  109. 

When  partiee  are  estopped  by  judgments,  &c.,  559,  579. 

When  persons,  not  parties  to  record,  estopped  thereby,  206. 

EVIDENCE: 

1.  Where  the  issue  in  an  action  to  recover  land  was,  whether  the 

defendant  had  been  in  adverse  possession  for  a  sufficient  time  to 
ripen  his  title  and  defeat  a  recovery,  it  was  competent  for  the 
defendant  to  show,  as  a  part  of  res  genUr  and  explanatory  of  the 
character  and  extent  of  his  possession,  that  one  under  whom  he 
claimed  had  expelled  a  third  party  from  the  disputed  land,  and 
his  accompanying  declaration  that  the  land  belonged  to  him. 
Bunch  V.  Bridgets,  58. 

2.  Where  a  part  of  a  conversation  is  offered  in  evidence  the  whole 

of  it,  so  far  as  it  is  pertinent  to  the  inquiry,  should  be  admit- 
tMl.    Ibid. 

3.  One  who  attests  a  will  as  a  subs^^ribing  witness  is  not  made  incom- 

petent to  testify  to  the  execution  thereof,  by  reason  of  the  fact 
he  is  a  devisee  or  legatee.     Vester  v.  CoUins,  114. 

4.  An  executor  or  administrator  cum  testamento  annejco,  who  is  also 

a  subscribing  witness  to  a  will,  is  competent  to  testify  to  the 
execution  thereof;  and  the  same  rule  applies  to  one  who  was 
competent  at  the  time  of  the  making  of  the  will,  but  subse- 
quently acquired  an  interest  therein.     Ibid. 

5.  Evidence  as  to  handwriting,  founded  on  a  comparison  of  hands, 

is  inadmissible.    Fuller  v.  Fojc,  119. 

6.  It  is  not  competent,  upon  an  issue  involving  the  genuineness  of 

a  paper-writing,  to  submit  others,  proved  or  admitted  to  be 
genuine,  to  the  inspection  of  the  jury  for  pur)>ose  of  compari- 
son.    Ibid, 

7.  Where,  in  an  action  to  set  aside  the  judgment  in  a  former  suit 

for  fraud,  proof  was  offered  tending  to  show  that  the  maker  of 
a  deed  in  trust  (which  was  the  foundation  of  the  judgment) 
was  insolvent,  that  the  debt  8e<>ured  was  not  bona  fide,  that 
part  of  the  property  was  perishable,  and  the  debtor  was  per- 
mitted to  retain  possession,  that  the  parties  secured  were  mem- 
bers of  a  family,  and  that  the  administrator  of  the  debtor,  who 
was  a  party  to  the  suit,  was  also  a  relative,  and  knew  all  the 
parties,  and  had  an  opportunity  to  ascertain  the  facts,  but  made 
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no  resistance:  Held^  to  be  evidence,  and  strong  evidence,  to  go 
to  the  jury  on  the  issue  of  fraud.     Olover  v.  Flowers,  134. 

H.  The  objection,  that  there  is  no  evidence,  or  not  sufficient  evidence, 
to  warrant  a  verdict,  should  be  made  when  the  testimony  is  all 
in,  and  the  Court  should  be  requested  to  so  instruct  the  jury; 
but  if  there  is  any  evidence,  and  it  is  permitted  to  go  to  the 
jury  without  objection,  the  verdict  will  not  be  disturbed  by  the 
Supreme  Court.    Sugg  v.  Watson,  188. 

9.  Upon  an  issue  of  the  vahie  of  a  particular  tract  of  land,  it  is  com- 
petent to  admit  the  opinion  of  a  witness  founded  upon  a  com- 
parison with  his  knowledge  of  other  lands  in  the  vicinity.  Mor- 
rison V.  Watson,  332. 

10.  Where  the  lapse  of  time  is  pleaded  in  bar  of  an  action,  the  burden 

is  on'the  plaintiff  to  show  that  the  action  was  commenced  within 
the  period  permitted  by  the  statute  of  limitations.  Moore  v. 
Qarner,  374. 

1 1 .  The  testimony  offered  on  the  trial  in  this  action  furnished  evidence 

to  go  to  the  jury  that  there  was  negligence  on  the  part  of  the 
defendant;  that  the  injuries  were  not  the  result  of  a  mere  acci- 
dent, and  that  they  were  not  produced  by  the  contributory  neg- 
ligence of  the  plaintiff.     Wallace  v.  Railroad,  454. 

12.  Where  [a  party  to  an  action  against  the  representatives  of  a 

deceased  person  is  examined  as  a  witness  by  such  representatives 
in  respect  to  any  transaction  or  communication  with  the  deceased, 
his  testimony  in  reply  or  explanation  must  be  confined  to  the 
particular  matters  called  out  by  the  adversary  party.  Smith  v. 
.    Smith,  461. 

18.  More  proof  than  a  mere  preponderance  of  evidence  is  necessary 
to  warrant  the  Courts  in  attaching  a  parol  trust  to  a  legal  estate, 
or  to  convert  a  deed,  absolute  upon  its  face,  into  a  security^ 
Summerlin  v.  Cowles,  473. 

14.  Where,  upon  the  trial  of  an  action,  a  part  of  the  original  record 

of  another  cause  in  the  same  Court  is  offered  upon  proof  that 
the  papers  so  offered  were  found  among  the  files,  the  other  party 
is  entitled  to  introduce  other  original  papers  in  the  same  cause, 
without  further  proof  of  their  authority  than  their  obvious  con- 
nection with  the  cause,  and  that  they  were  produced  from  the 
place  where  such  papers  should  be  kept.    Anthony  v.  Estes,  541. 

15.  A  letter  written  by  one  who  was  sued  with  another  as  partner, 

and  which  had  the  alleged  firm  name  subscribed,  and  which 
referred  to  the  subject  of  the  controversy,  although  addressed 
to  a  third  i)arty,  is  competent  upon  an  issue  as  to  the  existence 
pf  the  partnership.    Zachary  v.  Phillips,  57U 
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16.  Where  the  existence  of  the  partnership  was  denied  by  both  per- 

sons who  were  alleged  to  constitute  it,  but  one  admitted  the  con- 
tract sued  on,  but  pleaded  payment:  Held,  that  the  issue  in 
respect  to  the  existence  of  the  partnership  being  found  against 
defendants,  the  rule  imposing  the  burden  of  proving  payment 
upon  him  who  pleaded  it  was  applicable  to  both.    Ibid. 

17.  Where  one  party  was  permitted  to  introduce  evidence  impeach- 

ing and  contradictory  of  that  given  by  witnesses  for  the  other, 
and  the  latter  was  allowed  to  recall  the  assailed  witnesses  and 
examine  them  again  upon  the  contrororted  matter:  Held,  that 
any  error  in  admitting  the  contradicting  evidence  was  removed 
by  the  opportunity  for  re-examination  thus  given.  I^Uterson 
V.  WUsoriy  594. 

18.  The  admission  of  immaterial  evidence  is  not  ground  for  a  new 

trial,  though  incompetent,  unless  it  appears  that  it  did  or  had  a 
tendency  to  prejudice  the  party  complaining.    Ibid, 

19.  While  imder  some  circumstances  the  declarations  of  a  testator 

are  competent  upon  the  question  of  the  factum  of  the  will,  they 
are  not  competent  upon  the  ({uestion  of  the  interpretation  of  the 
contents  of  the  will.    Ibid. 

20.  A  witness  who  is  excluded,  under  §590  T?ie  Code,  from  testifying 

to  any  personal  communication  or  transaction  with  a  deceased 
person,  may,  nevertheless,  be  competent  to  testify  what  he  saw 
the  deceased  do,  or  to  any  fact  which  does  not  include  a  per- 
sonal transaction  or  communication.    McCall  v.  Wilson,  598. 

21.  While  maps  of  a  survey  not  made  in  pursuance  of  an  order  of 

the  Court  are  inadmissible  as  evidence  per  se,  they  may  be  used 
by  a  witness  under  examination  to  explain  and  elucidate- his 
testiniony.     Dobson  v.  Whisenhant,  645. 

'22.  Objections  to  incompetent  testimony  must  be  made  in  apt  time 
otherwise  a  verdict  thereon  will  not  be  disturbed.  Wiggins  v. 
Outhrie. 

28.  Upon  the  trial  of  an  indictment  for  the  larceny  of  a  horse  there 
was  testimony  tending  to  show  that  the  horse  was  stolen  at 
night;  that  the  defendant  lived  near;  that  he  and  one  S.  were 
seen  in  the  vicinity  the  day  previous;  that  tracks  leading  from 
the  stable  from  which  the  horse  was  stolen,  accompanied  by 
those  of  one  person,  joined  the  tracks  of  another  and  a  mule  in 
a  road  near  by;  that  the  next  day  the  horse  and  a  mule  were 
seen  in  the  possession  of  S.  some  twenty  miles  distant,  where 
the  defendant  met  him,  and  without  inquiring  as  to  where  the 
horse  and  mule  were  obtained,  or  for  what  purpose  they  were 
being  taken  away,  agreed  to  assist  in  conveying  them  to  a  dis- 
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tant  point,  and  did  aid  in  removing  them, :  Held,  to  be  sufficient 
evidence  to  be  submitted  to  the  jory  to  be  considered  upon  the 
question  whether  the  defendant  had  stolen  or  aided  in  stealing 
the  property.    State  v.  Ooings,  706. 

24.  Where  the  testimony  tended  to  show  that  money  was  missing 

from  a  drawer  of  a  bureau  in  a  bed  chamber;  that  the  drawer 
was  usually  locked,  but  frequently  was  not  thus  secured;  that 
the  domestic  servants  of  the  family  had  access  to  the  chamber; 
that  the  defendant  was  a  journeyman  carpenter,  and  had  often 
been  employ (>d  upon  jobs  about  the  house  and  was  familiar  with 
its  construction  and  knew  where  money  was  kept ;  that  on  one 
occasion «  when  not  em)  loyod  at  work,  he  was  discovered  in  an 
unoccupied  chamber,  behind  the  door  and  a  box  in  such  a  posi- 
tion that  he  could  observe  the  door  of  the  room  in  which  the 
money  was  deposited;  that  upon  being  discovered,  he  said  he 
had  come  to  get  a  balance  due  for  work;  that  there  was  noth- 
ing so  due  him,  and  that  there  was  found  on  his  person  a  key 
which  would  unlock  the  drawer  in  which  the  money  was 
deposited:  Heldj  that  while  none  of  these  circumstances,  stand- 
ing alone,  were  sufficient  evidence  of  the  defendant's  guilt,  yet, 
when  taken  together  and  as  a  whole,  they  did  constitute  evi- 
dence which  was  properly  submitted  to  the  jury  upon  the  ques- 
tion of  the  intent  with  which  defendant  entered  the  house. 
State  V.  ChinatmaSy  749. 

25.  Where,  upon  a  trial  for  murder,  it  was  shown  that  the  prisoner 

and  his  brother  went  to  the  house  of  deceased  (their  father)  in 
his  absence,  when  prisoner  complained  to  deceased's  wife  of  the 
conduct  of  a  younger  brother  and  threatened  to  whip  him  if  his 
father  did  not,  and  also  expressed  bad  feeling  toward  his  father; 
that  prisoner  and  his  brother  then  sharpened  their  knives,  when 
the  latter  said.  ''  Some  one  will  be  surprised  to-night,"  to  which 
prisoner  assented;  that  they  remained  until  the  father  arrived, 
when  an  altercation  began  between  him  and  the  prisoner,  result- 
ing in  a  combat  in  which  the  father  was  killed  by  a  stab;  that 
there  was  conflicting  evidence  as  to  the  circumstances  of  the 
fight,  and  whether  the  prisoner  acted  in  self-defence,  or  whether 
he  struck  from  malice  or  from  heat  of  passion;  and  it  further 
appeared  that  he  uttered  heartless  expressions  toward  his  father 
after  the  fatal  blow:  Hehly  (1)  that  the  declaration  of  the  brother 
to  the  prisoner  while  sharpening  the  knives  was  competent;  (2) 
that  it  was  not  error  in  the  Court  to  instruct  the  jury,  after 
having  charged  them  in  respect  to  the  law  of  self-defence  and 
manslaughter,  that  if  the  provocation  was  slight  and  the  pris- 
oner used  excessive  force,  out  of  all  proportion  to  the  provoca- 
tion, the  prisoner  was  guilty  of  murder.    State  v.  EUis,  765. 
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26.  Exoeptions  to  evidence  taken  by  depoeitimiB  should  be  passed 
upon  before  trial.     Olover  v.  Flowers^  134. 

Plux>l  not  admitted  to  explain  contract,  when,  17. 

Of  the  result  of  an  election,  61. 

When  letter  evidence  to  go  to  the  jury  on  the  question  of  fraud,  122. 

Pluol  competent  to  prove  contents  and  execution  of  lost  or  unregis- 
tered deed,  447. 

Admission  of  irrelevant  evidence  not  ground  for  new  trial  unless 
appellant  prejudiced  thereby,  690. 

In  bastardy,  when  wife  competent  witness,  784. 

When  recitals  in  tax  deeds  under  tax  sales,  not,  36. 

Of  declarations  of  devisor  as  to  kindly  relations  with  devisee,  114. 

Of  fraud,  what  is,  134. 

Of  meaning  of  scientific  words  and  peculiar  terms  in  contracts,  com- 
petent, 170. 

When  parol  competent  to  ascertain  contract,  223. 

Burden  upon  party  who  alleges  fraud  in  execution  of  deed,  3. 

When  on  purchaser  at  execution  sale,  382. 

In  judgment  by  default,  as  to  amount,  541. 
In  allegation  of  fraud,  268. 

I  EXCEPTIONS: 

I 

To  allotment  of  homestead  and  exemptions,  where  filed,  869. 
To  referee*s  findings  of  fact,  not  reviewable,  461. 

EXECUTION: 

1.  Where  the  cause  of  action  alleged  was  that  the  plaintiff  became 
entitled  to  the  possession  of  personal  property  sued  for  by  virtue 
of  the  levy  of  executions  issued  to  him  as  an  officer:  Held,  not 
to  be  necessary  to  set  forth  in  the  complaint  the  process  under 

which  the  seizure  was  made.     Penland  v.  Leatherwood,  509. 

i 

I  2.  When  a  levy  is  made  upon  personal  property  the  officer  making 

!  the  levy  thereby  acquires  a  special  property  therein,  which  he 

,  holds  for  the  purpose  of  satisfying  the  execution  in  his  hands, 

and  after  that  has  been  done  he  should  apply  the  remainder  of 
the  proceeds  of  the  sale  to  the  satisfaction  of  other  executions  in 
I  his  hands  at  the  time  of  the  sale.     Ibid, 

X  If  personal  property  has  been  seized  by  one  officer  under  execu- 
tion, another  officer,  having  executions  also,  may  make  a  second 
or  constructive  levy,  by  going  to  the  property  and  endorsing  his 
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»levy  on  his  process,  but  he  has  no  right  to  take  possesBion  until 
the  first  levy  is  satisfied;  but  it  is  the  duty  of  the  first  officer, 
having  notice  of  the  subsequent  levy,  to  apply  any  surplus 
proceeds  of  his  sale  to  the  executions  so  afterwards  levied.  Ibid. 

4.  Where  there  has  been  more  than  one  constructive  levy  they 
should  be  paid  off  in  the  order  of  the  time  they  were  made. 
Ibid. 

EXECUTION  DEBTOR: 

Effect  of  payment  to  sheriff  or  other  officer,  588. 

EXECUTION  SALE: 

(See  Sale,  Execution.) 

EXECUTOR  AND  ADMINISTRATOR: 
(See  Administration.) 

EXEMPTION : 

1.  The  words  ''a  resident  of  this  State,"  employed  in  the  (Ik>n8titu- 

tion — Art.  10,  (^  2 — in  respect  to  homesteads,  have  a  more 
restricted  meaning  than  that  usually  given  to  domicile;  to  entitle 
a  person  to  the  constitutional  exemption  he  must  be  an  actual 
and  not  a  constructive  resident.    Lee  v.  MoseLey^  311. 

2.  Where  the  facts  show  an  actual  removal  from  the  State,  even  for 

a  definite  period,  the  person  so  removing  ceases,  so  long  as  he 
remains  absent,  to  be  *'a  resident  of  the  State/' in  respect  of 
his  right  to  a  homestead,  although  he  may  have  had  the  intent 
to  return  and  resume  his  residence  therein.    Ibid. 

8.  It  is  essential  to  the  validity  of  a  sale*  under  execution  issuing^ 
upon  a  judgment  founded  on  a  debt  originating  before  the  adop- 
tion of  the  constitutional  provision  for  a  homestead  that  a  home- 
stead be  allotted  to  the  execution  debtor,  unless  it  clearly  appears 
that,  at  the  time  of  the  sale,  the  debtor  did  not  own  lands  sub- 
ject to  execution  of  the  value  of  one  thousand  dollars.  Jfor- 
rison  v.  Watson,  382. 

4.  In  such  case  the  homestead  should  be  allotted  and  the  excess,  if 

there  be  any,  should  be  first  sold,  and  if  that  is  not  sufficient  to 
satisfy  the  execution,  or  if  there  be  no  excess,  then  the  lands 
embraced  in  the  allotment  may  be  sold.    Ibid. 

5.  The  onxis  is  on  the  purchaser  at  execution  sale  to  show  that  at 

the  time  thereof  the  debtor  did  not  own  real  property  of  the 
value  of  one  thousand  dollars.    (Davis,  J. ,  dissenting.)    Ibid. 

6.  Exceptions  to  the  allotment  of  a  homestead  or  personal  property 

exemptions,  in  all  cases,  must  be  filed  in  the  office  of  the  Clerk 
of  the  Superior  Ck>urt  of  the  county  where  the  allotment  is  made, 
together  with  a  transcript  of  the  allotment  or  appraisement. 
McAuley  v.  Morris,  869. 
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7.  A  constable  to  whom  an  execution  from  the  coort  of  a  justice  of 

the  peace  has  been  delivered  may  summon  appraisers  and  ad- 
minister  to  them  the  prescribed  oaths.    Ibid, 

8.  The  return  of  the  appraisers  of  personal  property  exemptions 

should  be  made  to  the  Clerk  of  the  Superior  Court,  but  an  allot- 
ment is  not  vitiated  by  making  it  returnable  to  another  place. 
The  Court  has  power  to  direct  the  return  shall  be  made  to  the 
proper  office,  and  it  should  exercise  that  power  instead  of  dis- 
missing the  proceedings  for  defect  in  the  return.    Ibid. 

9.  An  allotment  of  the  homestead  or  personal  property  exemption 

cannot  be  attacked  collaterally  by  the  judgment  debtor,  or  any 
one  claiming  under  him.  If  he  is  dissatisfied  therewith,  he 
must  present  his  objections  in  the  manner  prescribed  by  the 
statute— r/i«  Code,  §  619.     Welehly,  Welch,  565. 

When  may  be  asserted  against  creditor  of  vendor,  181. 

When  wife*8  right  to  homestead  arises,  882. 

When  agreement  of  mortgagee,  not  to  sell,  not  binding,  634. 

When  judgment  enforced  after  homestead  right  ceases,  559. 

FACT: 

Finding  of,  by  referee,  when  conclusive,  86. 
Finding  of,  by  Judge,  in  arrest  and  bail,  278: 

FAIJSE  PRETENSE: 
Indictment  for,  741. 

PEES: 

Clerk  not  entitled  to  for  entering  nolle  prosequi,  711. 

FELONIOUS  ENTRY  OF  BUILDING,  749. 

FENCES: 

An  erection,  consisting  of  posts,  nine  or  ten  feet  apart,  on  which 
neai'  the  top  were  nailed  slats,  placed  along  the  side  of  a  road 
and  separating  it  from  a  cultivated  field,  but  which  did  not  con- 
nect with  any  other  fence  or  protection  from  such  field,  is  not 
such  a  fence  or  enclosure  as  is  protected  from  injury  by  ^  1062 
The  Code.    State  v.  Roberts,  744. 

•FIDUCIARY  CHARACTER'': 

Of  debts  excepted  from  discharge  under  Federal  Bankrupt  Act,  443. 

FISHERIES: 

1.  The  Legislature  has  complete  authoritv  to  regulate  the  manner 
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of  exercising  the  common  right  of  fishing  in  the  navigable 
waters  within  this  State,  and  to  make  provision  for  the  remoTal 
of  any  obstruction  and  nuisance  thereto.    Rea  y.  Hampton^  51. 

FOR(*ERY: 

1.  Section  5418,  Rev.  Stat.  U.  S.,  providing  for  the  punishment  of 

those  who  shall  forge  or  counterfeit  "any  bond  ♦  *  *  or  other 
writing  for  the  purpose  of  defrauding  the  United  States,"  is 
confined  to  frauds  attempted  to  be  perpetrated  against  the  Grov- 
emment,  and  does  not  embrace  securities  held  by  banks  or  indi- 
viduals against  other  business  corporations  or  individuals; 
nor  does  it  extend  to  forgeries  made  with  the  intent  to  deceive 
a  Federal  Bank  Examiner,  where  it  does  not  aj^war  that  the 
Federal  Government  has  any  pecuniary  interest  in  the  matter. 
State  V.  Cross  and  White,  770. 

2.  Upon  the  trial  of  an  indictment  for  forgery  against  the  president 

and  cashier  of  a  bank,  wherein  it  was  charged  the  defendants 
forged  and  uttered  certain  bonds  and  deposited  them  as  assets 
of  the  bank:  Held,  that  evidence  of  the  ownership  of  the  stock 
of  tlie  bank  and  its  financial  condition  at  and  prior  to  the  time 
of  the  alleged  forgeries  was  incompetent,  the  only  inquiry  being 
as  to  the  per])etration  of  the  forgery  and  the  intent  to  defraud; 
and  that  it  was  unnecessary  to  allege  or  prove  that  any  particu^ 
lar  person  was  defrauded.    Ibid. 

3.  If  a  forgery  is  committed  with  a  present  intent  to  defraud,  the 

offence  is  complete,  whether  it  is  successfully  consummated  or 
not;  and  it  is  not  essential  that  any  advantage  was  anticipated 
to  accrue  to  the  person  charged.    Ilnd. 

4.  Where  the  paper-writing  alleged  to  be  forged  is  such  in  appear- 

ance that  it  may,  from  its  nature,  or  in  the  course  of  business, 
deceive  another  person,  the  offence  of  forgery  is  complete.  Ihid. 

5.  Where  the  alleged  forged  instrument  has  the  names  of  two  or 

more  persons  affixed,  it  is  sufficient  if  one  of  them  is  proved  to 
have  been  forged.    Jbid. 

FORFEITURE: 

1.  Forfeiture  of  an  estate  once  vested  will  never  be  presumed.  Land 

Co.  V.  Board  of  Education,  35. 

2.  An  estate  in  lands  did  not  become  forfeited  for  failure  to  list  and 

pay  taxes  under  ch.  36,  Laws  of  1842-'3,  until  the  State,  or 
its  representatives,  had  the  facts,  upon  which  the  forfeiture 
depended,  determined  by  some  proceeding  in  which  the  grantee 
might  be  heard,  or  put  upon  notice,  that  the  forfeiture  was 
claimed:  but  now,  under  that  act  as  amended,  ^  2S32  of  The 
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Code^  the  State  Board  of  Education  may  assert  its  title,  by 
reason  of  the  forfeiture,  by  taking  possession  of  or  causing  the 
lands  to  be  surveyed.    Ibid, 

•S.  A  forfeiture  will  not  be  enforced  against  a  purchaser  for  value, 
who  had  no  notice  of  alleged  default  of  those  under  whom  he 
claims.    Ibid, 

When  principal  forfeited  by  usuriouH  element  in  bond,  99. 

FORMER  CONVICTION  AND  ACQUITTAL: 

When  an  offence  is  a  necessary  element  and  constitutes  an  essential 
part  of  another  offence,  and  both  are  in  fact  one  transaction,  a 
conviction  or  acquittal  of  one  is  a  bar  to  the  prosecution  of  the 
other.    State  v.  Cross  and  White,  770. 

When  acquittal  of  principal  may  be  pleaded  in  bar  by  accessory,  719. 

FRAUD: 

A  person  may  be  arrested  and  held  to  bail  for  a  fraud  committed 
after  the  contracting  of  the  debt — e,  p.,  by  concealing  property, 
or  other  devices  for  defeating  the  ci-editor.  Povners  v.  Daven- 
port, 286. 

Conveyance  to  defraud  creditors  valid  inter  partees,  8. 

Remedy  when  judgment  is  rendered  fraudulently,  48. 

Evidence  of  fraud  in  deed  of  trust,  184. 

In  conduct  of  action,  how  remedied,  860. 

When  not  presumed  by  property  remaining  in  mortgagor's  posses- 
Hion,  268. 

When  contract  for  sale  of  land  void  under  Statute  of  Frauds  pur- 
chaser will  be  protected  as  to  improvements,  422. 

GRANTS: 

1-  A  description  in  a  grant  as  ''  a  tract  of  land,  containing  67i  acres, 
lying  and  being  in  the  county  of  Currituck,  known  by  the  name 
of  Walker's  Island,"  was  followed  by  a  further  and  particular 
description,  giving  beginning  and  the  cournes  and  distances  of 
the  various  lines,  which  did  not  include  all  the  land  on  Walker's 
Island :  Held,  that  the  specific  descriptions  by  metes  and  bounds 
must  prevail  over  the  general  designation,  and  only  the  lands 
embraced  in  the  former  passed  by  the  grant.  Carter  v.  White,  80. 

2-  The  remedy  provided  by  The  Code,  J^S  2785  and  2787,  for  persons 
SLggrieved  by  the  issuing  of  grants  is  only  available  to  a  senior 
against  a  junior  grantee.    Ibid. 

^-  The  section  of  The  Code  (1279)  extending  the  time  within  which 
grants,  &c.,  might  be  registered,  went  into  operation  on  March 
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2, 1888 — the  date  of  the  passage  of  The  Code — and  consequently 
there  was  no  period  intervening  between  the  expimtifu  of  two 
years  from  the  enactment  of  the  Extending  Act  of  1881  and 
November,  1883,  in  which  grants  and  other  instruments  reqairiaip 
registration  might  not  be  registered.    McCall  v.  WUaon,  596. 

4.  An  injunction  will  not  be  granted  to  restrain  the  issuance  of  a 
grant,  upon  the  ground  of  irregularity  in  the  entries  upon  which 
it  is  to  be  based,  upon  the  application  of  one  who  has  not  title 
himself  to  the  premises,  especially  where  it  appears  tiiat  what- 
ever interests  the  parties  may  have,  may  be,  without  prejudice, 
presented  and  determined  in  an  ordinary  action  to  try  the  title. 
Brem  v.  Houck,  627. 

GUARDIAN  AND  WARD: 

1.  A  guardian  qualified  in  July,  1876;  his  ward  come  of  age  in  Se}>- 

tember  following;  the  guardian  died  without  having  settled  his 
trust  or  making  any  of  the  returns  required;  in  1887  the  ward 
made  a  demand  upon,  and  brought  suit  against,  the  sureties  on 
the  bond:    Held^  that  his   action    was  barred.     Norman   v. 
Walker,  24. 

2.  Actions  upon  the  bonds  of  guardians,  administrators,  executors 

and  collectors  must  be  brought  in  the  name  of  the  State.    Ihid. 

3.  Judgments  upon  bonds  of  guardians,  administrators,  &c.,  should 

be  for  the  penalty  of  the  bond,  to  be  discharged  upon  payment 
.    of  the  amount  of  damages  assessed,  with  interest — when  it  is 
allowed— from  the  first  day  of  the  term  at  which  the  judgment 
was  rendered.    Anthony  v.  Estea,  541. 

4.  When  the  action  is  upon  the  bond,  the  recovery  against  either  the 

principal  or  the  surety  cannot  exceed  the  penalty  thereof.  Ibid. 

5.  In  an  action  upon  a  guardian's  bond  the  breach  alleged  was  that 

the  guardian  had  negligently  or  collusively  permitted  the  ad- 
ministrator of  bin  ward's  ancestor  to  procure  a  license  to  sell 
the  lands,  which  bad  descended  to  them,  for  assets.  There  was 
judgment  by  default  and  inquiry,  and  upon  the  executimi  of 
the  inquiry  it  was  held  to  be  error  to  instruct  the  jury  that  the 
measure  of  damages  was  the  value  of  the  land  so  sold;  it  was 
open  to  the  defendants  to  show  that  the  lands  descended  to 
plaintiffs  subject  to  the  debts  of  their  ancestor,  and  that  the 
*  proceeds  of  the  sale  had  been  applied  to  their  discharge.     Ibid, 

HANDWRITING: 

Evidence  of,  when  inadmissible,  119. 
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mOHWAYS: 

Action  of  lowiMliip   eap&rnman   ontiWiiiliini^   cartwajs   mar  be 
^ipealed  franu  54«L 

Appeal  UoB  from  onier  oi  coanty  commiaBioDeis  i^itiliiiluni^  a  road, 
before  order  is  executed*  65ft. 

HOMESTEAD: 

(See  EXKKPT10SI&) 

HOMICIDE: 

What  proTocatioD  win  mitigate  to  manalaiigfater.  765. 

HUSBAND  AND  WIFE: 

1.  Where  the  title  to  land  was  acquired  bj  the  husband  and  thn 

marriage  contracted  prior  to  the  adoption  of  the  Constitution 
of  1868,  no  proTisioii  therein  ooold  diTeet  his  right  to  dispose  of 
that  pit^wrty  in  an j  maimer  he  might  choose,  without  the  mn> 
sent  of  the  wife.    OUmare  t.  Bright,  S82. 

2.  If,  however,  the  husband  had  procured  a  homestead  to  be  allotted 

therein,  or  an  allotment  had  been  made  in  which  he  acquiesced, 
then  the  wife's  right  to  a  homestead  would  Jiave  arisen —subject 
to  the  rights  of  prior  creditors — which  could  not  be  divested 

except  bj  her  deed  duly  executed.    Ibid, 

« 

When  wife  competent  upao  issue  of  legitimacy  of  offspring,  7H4, 

INCONTINENCY: 

What  amounts  to  charge  of,  690. 

INDICTMENT: 

1.  Indictments  under  the  Revenue  Acts  of  1885  and  1887  for  selling 

liquors  in  quantities  greater  than  one  quart  should  negative 
the  facts  that  the  liquors  were  of  the  defendant's  own  manu- 
facture, and  were  sold  at  the  place  of  manufacture,  or  were  the 
product  of  his  own  farm.    State  v.  Dal  ton  ^  680. 

2.  An  indictment  which  charges  more  than  one  otTence  in  the  same 

count  is  bad  for  duplicity,  and  may  be  tiuaslied  for  that  reason, 
but  if  a  nol.  pros,  is  entered  as  to  all  but  one  charge,  or  the 
defendant  elects  to  go  to  trial  and  is  convicted,  the  defect  will 
be  cured.    State  v.  Cooper,  684. 

B.  On  the  trial  of  an  indictment  for  an  assault  with  a  deadly  weapon, 
it  is  a  material  fact  whether  such  weapon  was  in  fact  used— 
among  other  things,  to  show  the  jurisdiction  of  the  Court— hut 
haw  it  was  used  is  not  material,  and  henre  it  is  not  necessary  t<> 
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allege  the  particular  way  in  which  it  mas  employed.  State  v. 
Murphy,  697. 

4.  In  charging  an  offence  created  by  statute,  it  is  sufiScient,  ordina- 
rily, if  the  indictment  follows  the  language  of  the  statute;  but 
where  the  words  of  the  statute  designate  by  words  of  general 
meaning,  rather  than  define,  the  offence,  the  indictment  must 
set  forth  the  acts  constituting  such  offence.  State  v.  lVatki$i8, 
702. 

^.  An  indictment  which  cliarged  that  the  defendant  did  '*  know'- 
ingly,  wilfully  and  unlawfully  torture,  torment  and  act  in  a 
cruel  manner  towards  a  certain  animal,"  without  setting  out  the 
faclB  which  constitute  such  torturing,  tormenting  or  cruel  con- 
duct, is  defective,  and  should  be  quashed.    Ibid, 

6.  Wheie  thero  are  two  counts  in  an  indictment  and  a  geneml  ver- 

dict of  guilty  is  rendered,  if  either  count  be  good,  judgment 
will  not  be  arrested.    State  v.  Smiley,  709. 

7.  It  is  a  general  rule  that  where  two  or  more  offences  ari  e  out  of 

the  Fame  transiiction,  a  conTiction  or  ocqiiitttil  upon  r  i  indict- 
mert  for  one  will  not  be  good  in  bar  of  tha*.  for  theothi  r,  unless 
the  latter  is  a  necessary  ingredient  of  the  former,  nnd  the 
defendant  might  have  been  convicted  of  it  under  the  fir  t  indict- 
ment.    Stale  V.  Jones,  719. 

^.  In  an  indictment  for  embezzlement,  under  ^  1014  of  The  Code,  it 
is  not  necessary  to  aver,  nor  on  the  trial  to  prove,  that  the  prop- 
erty charged  to  have  been  embezzled  had  been  conmiitted  to 
the  custody  of  the  defendant,  nor  any  breach  of  trust  or  confi- 
dence save  that  which  grows  out  of  the  relation  of  the  owner 
and  the  servant  or  agent.    State  v.  Wilson,  7S0. 

9.  But  in  an  indictment  under  ^  1066,  it  is  necessary  to  allege  that 
the  property  was  received  and  held  by  the  defendant  in  trust, 
or  for  the  use  of  the  owner,  and  being  so  held  it  was  feloniously 
converted  or  made  way  with  by  the  servant  or  agent.    Ibid. 

10.  The  averment  that  the  defendant  was  not  within  the  age  of  18 
years  is  a  sufficient  negative  that  he  was  under  16  years  of  age. 

Ibid. 

11.  An  indictment  charged  that  the  defendant,   *' designing   and 

intending  to  cheat  and  defraud  C.  did  unlawfully,  knowingly 
and  designedly  falsely  pretend  that  U.  did  send  him  (the 
defendant)  to  C.  after  the  sum  of  five  dollars  in  money,  whereas 
in  truth  and  in  fact  the  said  U.  did  not  send  him  *  *  *  after 
the  said  sum  of  five  dollars  in  money;  by  means  of  which  false 
pretence  he  (the  defendant)  knowingly  and  designedly  did 
unlawfully  and  with  intent  to  defraud,  obtain  from  C.**  five 
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dollan,  ftc. :  Htid,  that  the  offence  of  obtaining  property  by 
falae  pretence  waa  sufficiently  averred.    State  v.  Dixon,  741. 

12.  An  indictment  for  entering  a  house  with  an  intent  to  commit  a 
felony  or  other  infamous  crime — The  Code  ^  9iM— is  not  defect- 
iTe  because  it  charges  an  intent  to  commit  more  than  one  offence. 
State  T.  Christmaa,  749. 

For  slander  of  innocent  woman,  690. 

For  assault  with  deadly  weapon,  718. 

Cannot  be  changed  by  consent « to  another  offem^e.  719. 

LN  JUNCTION : 

An  injunction  wiU  not  be  granted  restraining  a  trustee  from  selling 
lands  conveyed  to  him  by  a  debtor  to  indemnify  a  surety,  where 
it  appears  that  in  a  former  action,  having  the  same  object,  a 
consent  decree  was  made  dismissing  it,  and  wherein  there  was 
an  agreement  that  the  trustee  nhould  nell  if  the  debt  waa  not 
paid  by  a  day  fixed,  although  the  terms  of  the  deed  might  not 
have  originally  conferred  a  power  of  sale  without  the  interven- 
tion of  the  Court.     Brower  v.  Buxton,  419. 

When  granted,  8CK). 

To  prevent  promulgating  result  of  election,  412. 

Undertaking  given  on  granting  an  injunction  fixeil  by  Judge  is  con- 
clusive, 412. 

When  not  granted  to  restrain  issuance  of  grant,  627. 

INSTRUCTIONS: 

When  special,  should  be  asked,  188. 

INSURANCE : 

1.  D.  made  an  application  for  a  policy  of  insurance  upon  his  life. 
three-fourths  of  which  was  to  be  payable  to  M.,  whom  he  alleged 
in  the  application  to  be  his  first  cousin,  and  the  remainder  to  his 
wife.  Before  delivering  the  policy,  the  company  informed  D. 
that  M.  did  not  have  an  insurable  interest  in  his  life,  unless  he 
was  indebted  to  M.  and  was  dependent  upon  him  for  support, 
in  reply  to  which  the  applicant  wrote,  "M.  isl)oth  a  creditor 
and  a  fnend,  upon  whom  I  am  dependent."  Thereupon  the 
policy  was  delivered,  promising  to  pay  ''  M.,  a  creditor,  $2,250,'* 
and  the  wife  $750.  The  policy  contained  a  clause  stipulating 
that  all  statements  made  in  the  application  were  deemed  mate- 
rial, and  if  any  of  them  were  false,  or  if  any  material  fact  was 
suppressed  the  contract  should  be  void.  M.  was  a  creditor  of 
D.,  but  the  latter  was  not  dependent  upon  him.  In  an  action 
to  enforce  the  contract  the  company  alleged  that  the  policy  was 
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procured  by  false  and  fraudulent  representations,  and  offered 
the  letter  of  D.,  in  respect  to  his  connection  with  M.,  in  evidence 
as  a  part  of  the  contract:  Held,  (1)  that  the  letter  was  not  a  part 
of  the  contract,  but  was  evidence  to  go  to  the  jury  upon  the 
question  of  fraud;  (2)  M.  being  a  creditor  of  D.  gave  him  an  in- 
surable interest  in  the  former,  and  whether  D.  was  dependent 
upon  M.  became  immaterial,  and  a  false  representation  in  that 
respect  did  not  avoid  the  contract;  (8)  the  opinion  and  belief  of 
an  officer  of  the  company  as  to  the  reasons  which  induced  the 
issuance  of  the  policy  were  irrelevant  and  iaofloipetent.  Mder 
V.  Life  Association,  122. 

INTENT: 

As  affecting  domicile,  311. 

INTEREST: 

Effect  of  usurious  interest  in  contract,  99. 

When  executors  and  administrators  will  not  be  charged  with,  461. 

When  distributees  will  be  charged  with,  461. 

INTERLOCUTORY  ORDERS: 

Appeals  from,  when  and  when  not  reviewable  by  Supreme  Court,  181. 

INTER-STATE  COMMERCE: 

Ordinance  of  town  taxing  railroad  track  running  through  is  not  tax 
upon,  404. 

r 

ISSUES: 

1.  Where  immaterial  issues  are  by  consent  submitted  to  the  jury 

with  others  which  are  material,  and  it  can  be  seen  that  the 
immaterial  ones  do  not  affect  the  proper  ones,  nor  mislead  the 
jury,  the  verdict  will  not  be  set  aside,  but  judgment  should  be 
entered  upon  the  finding  upon  the  material  issues,  though  that 
upon  the  others  is  inconsistent.     Oatling  v.  Boone,  61. 

2.  Issues  are  not  recjuired  to  be  in  any  particular  form,  but  they 

should  be  so  framed  as  to  clearly  present  the  controverted  facts. 
Mace  V.  Life  Association,  122. 

3.  The  submissipn  of  an  immaterial  issue,  unless  it  can  be  seen  it 

misled  the  jury,  is  not  ground  for  a  new  trial.    Ibid, 

4.  Where  the  parties  agree  to  the  submission  of  an  issue,  they  will 

be  concluded  by  the  verdict,  though  the  issue  may  not  be  such 
as  ought  to  have  been  submitted.     Chemical  Co,  v.  Johnson,  333. 

In  compulsory  reference,  when  tried  by  jury,  248. 

Appeal  will  not  be  considered  if  transcript  does  not  show,  589. 


INDEX.  831 


JOINDER  OF  ACTIONS: 
(See  Actions.) 

JUDGE: 

Discretion  of  in  reference  to  amending  rei*ord.  490. 

JUDGE'S  CHARGE: 

1.  Where  there  was  a  dispute  l)etween  counsel  as  to  whether  there 

was  evidence  introduced  on  a  controverted  point,  and  the  Court 
could  not  remember  how  the  fact  was:  Held,  that  it  was  not 
error  to  tell  the  jury  that  they  might  determine  whether  there 
was  such  evidence  before  them,  and  if  there  was  they  might 
consider  it.     Glover  v.  Flowers,  184. 

2.  If  there  is  no  material  conflict  in  the  evidence  offered  upon  the 

trial  of  an  issue,  it  is  not  erroneous  to  instruct  the  jury  that,  if 
believed,  a  verdict  should  be  rendered  accordingly.  Chemical 
Co,  V.  Johnson,  223. 

3.  Where  the  defendant  pleaded  payment  to  an  action  upon  a  note, 

and  offered  evidence  tending  to  show  that  such  payment  was 
made  by  another  party,  for  his  benefit,  by  the  sale  and  delivery 
of  certain  property,  but  this  was  denied  by  the  plaintiff,  who 
alleged  that  the  sale  of  the  said  property  was  an  independent 
transaction,  and  had  no  connection  with  the  note:  Held,  that  an 
instruction  to  the  jury  that  such  a  sale  and  delivery  could  not 
be  considered  as  a  payment  en  the  note,  unless  the  plaintiff  so 
expressly  agreed,  was  erroneous;  and  that  the  jury  should  have 
been  instructed  that,  if  they  were  satisfied  by  a  preponderance 
of  the  proof  that  there  was  an  implied  agreement  that  the  prop- 
erty was  to  be  so  applied,  they  should  find  for  the  defendant. 
Griffin  v.  Petty.  880. 

4.  Where  the  plaintiff  deduced  his  title  from  a  grant  issued  in  1815, 

and  the  defendant  from  one  issued  in  1817,  and  one  of  the  deeds 
forming  the  chain  of  plaintiff's  title,  dated  in  1870,  called  for 
the  lines  of  the  land  claimed  by  the  defendant:  Held,  that  in 
the  absence  of  any  evidence  of  adverse  possession  on  part  of  the 
defendant,  and  there  being  conflicting  evidence  as  to  the  location 
of  the  lines,  it  was  not  error  in  the  Court  to  refuse  to  instruct 
the  jury  that  the  plain tifTs  claim  was  confined  to  the  lines  of 
defendant's  lands;  but  an  instruction  that,  as  he  claimed  under 
the  grant  of  1815,  the  lines  thereof  were  the  ones  to  determine 
the  controversy,  was  proper.     Dobson  v.  Whisenhant,  645. 

Reading  opinion  of  Supreme  Court  on  same  case  in  a  former  trial, 
when  error,  454. 
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JUDGMENT: 

1.  A  judgment  rendered  by  a  Justice  of  the  Peace  becomee  dcHrmant 
at  the  expiration  of  a  year  from  its  rendition;  and  docketing  it 
in  the  Superior  Court  after  that  period  does  not  restore  its 
vitality:  it  can  only  be  revived  by  a  new  action  before  a  Justice 
of  the  Peace.     Woodard  v.  Paxton,  26. 

3.  Judgments  are  conclusive  against  all  parties  thereto  until  they 
are  duly  reversed  or  set  aside  for  fraud  or  irregularity.  Sftivey 
V.  Harrell,  48. 

3.  Where  the  action  or  proceeding,  in  which  a  judgment  has  been 

rendered,  is  ended,  the  remedy  for  any  fraud  tlierein  is  by  an 
independent  action,  but  where  it  is  sought  to  be  avoided  for 
irregularity,  the  remedy  is  by  a  motion  in  the  cause.     Ibid, 

4.  It  is  suggested  that  the  proper  way  to  make  the  defence  of 

another  judgment  for  same  cause  of  action  available,  is  to  offer 
the  record  in  evidence  to  the  jury,  leaving  the  Court  to  instruct 
them  as  to  the  effect.    McElwee  v.  BlackweU,  192. 

5.  Where  the  Court  has  jurisdiction  of  the  subject-matter  and  the 

parties  to  an  action,  its  judgment  therein  is  conclusive  until 
reversed  on  appeal  or  vacated  by  the  judgment  in  some  proceed- 
ing instituted  directly  for  that  purpose  ;  it  cannot  be  attacked 
collaterally.     Mclver  v.  Stephens^  255. 

6.  While  any  person  having  an  interest  in  the  subject  may  attack 

collaterally  a  judgment  which  is  void,  or  may  move  to  strike  it 
from  the  records  as  a  nullity,  yet  the  general  rule  is  that,  only 
parties  to  the  action  will  be  heard  to  assail  a  judgment  or  record 
for  irregularity.     Walton  v.  McKesson  ^  428. 

7.  A  judgment  by  default  and  inquiry  is  conclusive  as  to  the  plain- 

tiffs' right  to  recover  something  upon  his  assigned  cause  of 
action,  but  it  leaves  open  the  question  of  the  amount  to  which 
he  may  be  entitled;  and  upon  that  issue  the  ontut  is  upon  him. 
Anthony  v.  Estes,  541. 

8.  Every  defence  which  was  available  at  the  time  of  the  rendition 

of  a  judgment,  in  the  absence  of  fraud,  is  conclusively  pre- 
.  sumed  to  be  determined  thereby,  and  the  parties  are  estopped 
thereby  so  long  as  the  judgment  remains  in  existence.     Rogers 
V.  Kimsey,  559. 

9.  A  judgment  was  recovered  and  docketed  against  W.,  in  1877: 

thereafter,  in  the  same  year,  he  conveyed  his  lands,  of  less  value 
than  |1,000,  to  purchasers  for  value;  in  1880  W.  died,  leaving 
no  widow  or  minor  children  surviving  him,  and  administration 
was  granted  upon  his  estate  in  same  year:  Held,  (1)  that  the 
judgment  was  a  lien  upon  the  lands  owned  by  W.  at  the  time 
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of  the  docketing  thereof,  subject  to  his  right  to  h  honu^tead, 
and  that,  apon  hia  death,  the  creditor  might  enforce  that  lien 
against  the  purchasers:  and  (^>  that  an  action  commenced  in 
1884  to  enforce  this  remedv  was*  not  barretl  bv  the  Statute  of 
Limitations.     I  but. 

10.  Where,  in  a  former  action,  in  which  plaintitT  claimed  title  to  the 

disputed  land,  under  a  devise,  the  only  issue  was  whether  the 
devise  embraced  the  ttact  in  controversy,  luid  there  was  judg- 
ment for  the  plaintiff:  i/clcf,  that  this  was  as  conclusive  upi>n 
the  defendant  and  those  claiming  under  him  as  if  the  title  under 
which  plaintiff  claimed  had  been  put  directly  in  issue:  and  that 
in  a  subsequent  action  between  same  parties  involving  the  title, 
the  defendant  was  estopped  to  show  anything  in  opposition 
thereto  except  that  since  the  former  judgment  the  title  had 
become  divested  from  plaintiff.     Bickett  v.  A>i,s/i,  579. 

11.  Any  error  committed  or  fraud  perpetrated  iu  the  <*(m<luct  of  an 

action  which  has  regularly  terminate<l  cannot  be  remedied  by 
a  motion  in  the  clause,  but  relief  must  be  sought  by  an  action  to 
impeach  the  former  proceedings;  and  this  action  is  only  o[K'n  to 
the  parties  to  the  original  suit.     Mock  v.  Cogyin,  JJ66. 

12.  Where  persons  who  were  not  parties  to  the  original  suit  are  the 

contestants  in  an  issue  of  fraud  alleged  to  have  been  perpt'trated 
in  the  course  of  the  progress  of  the  cause*,  the  remedy  must  l>e 
sought  in  an  independent  action.     1  bid. 

13.  The  Court  should  refuse  to  give  judgment  when  it  appears  that 

the  offence  is  not  sufficiently  charged,  even  though  no  motion 
in  arrest  is  made;  and  when  it  appears  from  the  record  this 
should  have  been  done,  the  Supreme  Court  will,  cv  mero  motn, 
so  direct.     State  v.  Watkins,  702. 

When  neglect  of   attorney  will  entitle  client  to    have  judgnumt 
vacated,  103. 

Of  Justice  of  the  Peace,  when  void  for  want  of  jurisdiction,  184. 

Against  personal  representative,  when  conclusive  agaiuHt  luMr  and 
devisee,  347. 

Upon  guardian  bond,  541. 

Power  of  Supreme  Court  over  its  own,  7H. 

Dormant,  may  be  a  lien,  and  how  enforce<l,  321. 

Satisfaction  of,  374. 

In  fieri  during  term,  490. 

JURISDICTION: 

1.  Under  the  Constitution  of    the  State  the   jurisdiction  of  the 
Supreme  Court  to  review  and  revise  its  final  judgments  is  con- 

101—53 
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fined  to  the  power  to  reheaf ,  as  regulated  by  the  statute — The 
Code,  ^  9d6;  Rule  12 — ^and  to  relieve  a  party  from  a  judgment 
rendered  against  him  by  his  mistake,  excusable  neglect,  or  sur- 
prise.    The  Code,  %  274.    Farrar  v.  Staton,  78. 

2.  In  actions  in  the  Courts  of  Justices  of  the  Peace,  it  is  essential 

that  the  summons  shall  contain  a  statement  of  the  sum  or  the 
value  of  the  property  sought  to  be  recovered,  and  a  defect  in 
this  particular  will  not  be  cured  by  the  insertion  of  the  neces- 
sary averment  in  the  pleadings  or  other  process.  Leathers  v. 
Morris,  184. 

3.  Without  such  averment  in  the  summons,  the  Court  acquires  no 

jurisdiction,  and  any  judgment  rendered  thereon  is  void,  and 
may  be  collaterally  attacked  for  that  reason.    Ibid, 

4.  When,  however,  it  is  made  to  appear  that  the  Court  would  have 

jurisdiction  if  the  summons  had  contained  the  proper  allega- 
tion, but  it  was  omitted  by  mistake  or  inadvertence,  it  may, 
pending  the  action,  permit  the  necessary  amendment.     Ibid. 

5.  It  is  no  ground  for  vacating  an  order  of  arrest  that  the  defendant 

had  been  indicted,  tried  and  acquitted  by  the  Courts  of  another 
State  upon  the  same  charge.     Powers  v.  Davenport,  286. 

6.  A  Judge  of  the  Superior  Court  has  no  jurisdiction  to  hear  and 

determine  actions  or  interlocutory  motions  and  orders  therein 
without  the  county  in  which  such  actions  may  be  pending, 
unless  by  the  consent  of  the  parties  thereto.  Oodtmn  v.  Monds, 
854. 

7.  The  consent  necessary  to  give  jurisdiction  to  hear  in  a  county 

other  than  that  in  which  the  action  is  pending  must  affirm- 
atively appear  in  the  record;  and  if  it  does  not,  the  error  may 
be  assigned  in  the  Supreme  Courc.     Itnd. 

8.  Where  the  Judge  assigned  to  hold  the  Courts  of  a  District  granted 

a  restraining  order,  with  a  rule  to  show  cause,  returnable  on  a 
day  after  the  close  of  the  Circuit,  and  before  the  resident  Judge 
of  the  District:  Held,  not  to  be  erroneous,  and  that  the  resident 
Judge  thereby  acquired  jurisdiction  of  the  matt«^r.  Stith  v. 
Jones,  360. 

9.  While  the  Courts  of  Justices  of  the  Peace  are  not,  strictly  speak- 

ing, Courts  of  record,  they  possess  and  may  exercise  many  of 
the  i>owers  of  such  tribunals,  e.  g.,  they  may  recall  executions 
improperly  issued,  and  cause  satisfaction  of  judgments  rendered 
by  them  to  be  entered.     Bailey  v.  Hester,  538. 

10.  The  Superior,  Criminal  and  Inferior  Courts  have  jurisdiction  of 
offences  against  the  Local  Option  Act.    State  v.  Cooper,  684. 
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11.  Where  the  indict  men  t  charged  an  assault  and  battery  "  with  a 

deadly  weapon,  to-wit:  a  certain  stick,  to  the  great  damage  of 
the  said/*  &c.,  but  did  not  set  forth  the  dimensions  of  the  stick, 
nor  the  extent  and  character  of  the  damage,  and  it  appeared 
upon  the  trial  that  the  offence  was  committed  less  than  six 
months  before  the  finding  of  the  bill:  Held,  that  the  Superior 
Court  did  not  liave  jurisdiction.    State  v.  Porter,  713. 

12.  While  it  may  be  the  Courts  of  the  United  States  have  exclusive 

jiuisdiction  to  try  and  punish  the  offence  of  making  false  entries 
in  the  books,  &c.,  of  national  banking  associations,  as  provided 
in  Rev.  Stat.  (U.  S. ),  ^  5309,  it  does  not  follow  that,  because 
such  entries  may  have  been  based  upon  acts  which  constitute 
an  independent  and  distinct  offence  against  the  laws  of  a  State, 
the  jurisdiction  of  the  Courts  of  the  latter  is  thereby  ousted. 
State  V.  Cross  and  White,  770. 

18.  Therefore,  where  it  appeared  that  the  defendant^  an  officer  of  a 
national  bank,  forged  certain  bonds,  &c.,  with  the  purpose  only 
to  deceive  the  Bank  Elxaminers  of  the  United  States,  and  entered 
them  upon  the  books  of  the  bank  as  genuine:  Held,  that  the 
State  Courts  had  jurisdiction  of  the  forgery.    1  bid. 

When  persons,  not  parties  to  original  suit,  are  contestants  in  issue 
of  fraud,  366. 

Superior  Court  has  jurisdiction  of  the  offence  of  retailing  spirituous 
liquors  without  license,  728. 

Courts  having  acquired  jurisdiction,  may  enforce  all  equities,  321. 

JURY: 

Not  competent  to  submit  paper- writings  to  the  jury  for  the  purpose 
of  comparison,  119. 

What  conduct  of,  will  authorize  Court  to  set  aside  verdict,  761. 

Practice  in  resi)ect  to  polling,  770. 

JUSTICES  OF  THE  PEACE: 

What  essential  to  jurisdiction  of,  in  civil  actions,  184. 

Jurisdiction  of,  538. 

Power  of  Board  in  regard  to  filling  vacancies  in  office  of  County 
Treasurer,  629. 

Judgment  of,  when  dormant,  ami  how  revived,  26. 

LANDLORD  AND  TENANT: 

1.  A  tenant  in  possession  may  exercise  any  lawful  control  over  the 
land  embraced  within  his  lease,  in  the  absence  of  an  agreement 
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restricting  him,  and  the  landlord  has  no  power  to  interfere  with 
such  right.    State  v.  Laicson,  717. 

2.  Where  the  defendant  had  been  forbidden  by  the  landlord  to  enter 
upon  land  belonging  to  the  latter,  subsequently  did  enter  upon 
a  part  in  the  possession  of  a  tenant  upon  the  invitation  of  the 
tenant:  Held,  that  he  was  not  guilty  of  a  wilful  trespass.   Ibid, 

Lien  of  landlord  takes  precedence  of  all  other  liens,  251. 

LANDS: 

When  regarded  as  personalty,  899. 

LARCENY: 

What  evidence  sufficient  to  go  to  jury,  706. 
By  servants,  730. 

LEGACY,  584. 

LEVY: 

(See  ExECL'TioN.) 
Priorities  of,  509. 

LIENS: 

(See  also  Mortgage.) 

1.  The  lien  of  the  landlord  for  rents,  advancements,  <Stc.,  provided 

in  The  Code,  §  1754,  takes  precedence  of  all  other  liens.  Breiaer 
v.  Chappelly  251. 

2.  An  agricultural  lien,  created  to  secure  advances  made  to  one  who 

is  in  possession  of  the  land  as  mortgagor,  in  the  absence  of  any 
agreement  to  the  contrary  with  the  mortgagee,  is  subject  to  the 
mortgage,  and  the  mortgagor  may  take  the  crops  to  the 
exclusion  of  the  holder  of  the  lien.     Ibid. 

3.  The  constitutional  provision  for  giving  to  mechanics  and  laborers 

liens  for  their  work,  and  the  statutes  enacted  in  pursuance 
thereof,  and  also  giving  liens  for  materials  furnished,  extend  to 
and  embrace  contractors  who  do  not  themselves  perform  the 
labor  or  furnish  the  materials  used,  but  procure  it  to  be  done 
through  the  agency  of  others.     Lester  v.  Houston  ^  605. 

4.  The  lien  given  to  sub-contractors  by  the  statute  of  1880 — The  Code, 

^^  1801-1803 — does  not  supersede  that  in  favor  of  the  contractor, 
but  only  gives  it  a  preference  to  the  extent  of  the  amounts 
which  may  be  due  tlie  sub-contractor,  provided  it  does  not 
ex(;eed  the  sum  which  may  be  due  the  original  contrac*tor.  Ibid, 

5.  It  is  essential  to  the  validity  of  a  laborer  s  lien,  that  the  ''  claim/* 

or  notice,  which  ho  is  required  to  file,  shall  set  forth,  in  detail, 
the  times  when  the  labor  was  performe<l,   its  character,  the 
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amount  due  therefor,  and  upon  what  property  it  was  employed^ 
and  if  it  is  for  materials  furnished,  the  same  particularity  is 
retjuired.  Defects  in  these  respects  will  not  be  cured  by  alleg- 
ing the  necessary  facts  in  the  pleadings  in  an  action  brought  to 
enforce  the  lien.     Cook  v.  Cohb,  68. 

6.  The  principle  in  e<|uity  which  will  require  a  creditor  having  a 
lien  on  lands,  some  of  which  have  been  sold  by  the  debtor  since 
the  lien  attached,  to  resort  to  the  unsold  part  before  the  other 
can  be  subjected  to  the  satisfaction  of  his  debt,  will  never  be 
extended  so  far  as  to  interfere  with  his  riglits  under  his  lien,  or 
impose  unreasonable  delay  or  litigation  and  expense  in  the 
enforcement  of  his  remedies.     Francis  v.  Herren,  497. 

When  dormant  judgment  is  a  lien,  321. 

When  enforced  against  purchaser,  559. 

".IMITATIONS,  STATUTE  OF: 

1.  Prior  to  the  enactment  of  the  statute— now  The  Code,  g  1438 — 

there  was  no  statutory  bar  to  proceedings  against  the  heir  to 
subject  descended  lands  to  the  payment  of  the  ancestor's  debts. 
In  this  respect  the  administration  of  estates  before  July,  1869,  is 
governed  by  the  law  then  in  force.     Glover  v.  Flowers,  134. 

2.  The  seven  years  limitation  prescribed  by  Rev.  Code,  ch.  65,  sec. 

11,  was  applicable  only  to  demands  against  the  debtor  in  his  life- 
time, but  wlien  such  claims  were  reduced  to  judgment,  they 
became  merged  therein,  and  there  was  no  statute  of  limitation 
against  proceedings  for  its  enforcement,  either  against  the  per- 
sonal or  real  estate  of  the  decedent.  After  the  expiration  of  ten 
years  a  presumption  of  payment  arose.     Lee  v.  Beaman,  294. 

3.  To  such  a  cause  of  action,  •arising  prior  to  the  adoption  of  the 

existing  statutes  of  limitations,  there  was  no  time  prescribed  as 
a  bar,  but  the  ten  years  statute  of  presumption — Rev.  CJode,  ch. 
65,  g  19 — is  applicable.     Summerlin  v.  Coirles,  473. 

4.  While  there  is  no  saving  provision  in  favor  of  women  under  dis- 

ability of  coverture  contained  in  the  statute — Rev.  Code,  ch.  65, 
j^  19 — raising  a  presumption  of  an  abandonment  of  equitable 
interests  after  the  lapse  of  ten  years,  yet  when  the  period  there 
prescribed  is  adopted  by  the  Courts  in  the  exercise  of  their 
equitable  jurisdiction,  as  the  one  in  which  the  action  must  be 
brought  by  analogy  lo  the  general  statutes  of  limitations,  the 
time  duringwhich  such  disability  existed  will  not  be  computed. 
Ibid. 

5.  Sec.  18,  ch.  65.  Rev.  Code,  was  not  a  statute  of  limitation,  but 

only  raised  a  presumption  of  payment,  which  might  be  at  any 
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time  rebutted  by  proof  that  the  bond  had  not  been  paid.  Cvrrie 
V.  Clarkj  329. 

When  action  against  guardian  bond  barred,  24. 

When  lapse  of  time  pleaded,  burden  is  on  plaintiff  to  show  action 
is  not  barred,  874. 

When  trustees  of  charitable  bequests  barred  by,  483. 

Not  a  bar  to  action  to  enforce  lien  after  homestead  right  ceases,  559. 

LIQUORS,  SALE  OF: 

1.  The  principle  enunciated  in  State  v.  Wray,  72  N.  C,  253,  which 

exempts  from  criminal  prosecution  a  druggist  who,  in  good 
faith,  and  upon  the  prescription  of  a  physician,  sells  liquors 
without  a  license,  as  medicine^  will  not  be  extended  to  a  * 'liquor 
dealer,"  although  the  latter  may  make  such  sale  upon  represen- 
tations and  honestly  believing  that  the  liquors  are  to  be  used  for 
medicinal  purposes.    State  v.  Dalton,  680. 

2.  Indictments  under  the  Revenue  Acts  of  1885  and  1887  for  selling 

liquors  in  quantities  greater  than  one  quart,  should  negative  the 
facts  that  the  liquors  were  of  the  defendant's  own  manufacture, 
and  were  sold  at  the  place  of  manufacture,  or  were  the  product 
of  his  own  farm.    Ibid. 

8.  The  Local  Option  Law  does  not  repeal  or  affect  the  statute  which 
requires  a  license  to  retail  liquors,  but  merely  takes  from  the 
County  Commissioners  the  power  to  grant  such  licenses  within 
the  territory  where  the  Local  Option  Law  has  been  put  into 
operation.    State  v.  Smiley,  709. 

4.  The  provisions  in  the  "Revenue  Laws"  of  1885  and  1887.  regu- 

lating the  rate  of  taxation  and  the  method  by  which  licenses 
may  issue  for  the  sale  of  liquors,  did  not  repeal  or  suspend  the 
operation  of  the  general  statute  {The  Code,  ^  1076)  making  it  a 
misdemeanor  to  retail  such  liquors  without  a  license.  Not*  did 
the  Revenue  Act  of  1887  repeal  that  of  1885  in  respect  to  the 
penalties  and  punishments  therein  imposed.  State  v.  Deaton. 
728. 

5.  The  Superior  Court  has  jurisdiction  of  the  offence  of  retailing 

spirituous  liquors  without  license.     Ibid, 

6.  A  defend{\nt,  convicted  of  unlawful  liquor  selling,  may  be,  by 

▼irtue  of  ch.  355,  Laws  1887,  punished  by  imprisonment  at  hard 
labor  on  the  public  roads.    State  v.  Hieks^  747. 

7.  Where  judgment  has  been  rendered  imposing  such  punishment, 

it  will  be  presumed  the  county  authorities  have  made  the  proper 
provisions  for  its  enforcement.    Ibid, 
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LOCAL  OPTION: 
(See  Election.) 

What  Gourta  have  jurisdiction  of  oifences  against,  684. 
Does  not  repeal  statute  requiring  license  to  retail  liquors,  709. 

MALICIOUS  PROSECUTION: 

Requisites  to  complaint  for,  357. 

MANDAMUS: 

A  complaint  in  an  action  for  mandamua  to  compel  the  levying  of 
a  tax  to  pay  a  debt,  which  fails  to  set  forth  the  debt  specifically 
for  which  the  relief  is  demanded,  is  defective.  Blanton  v.  Com- 
missianers,  532. 

MAPS: 

When  witness  may  use  to  explain  evidence,  645. 

MARRIAGE: 

R^^ter  of  Deeds  must  make  reasonable  in(]uiry  before  issuing 
license,  300. 

MARRIED  WOMEN: 

1.  While  a  married  woman,  during  coverture,  can  enter  into  no  con- 

tract or  obligation  which  will  be  enforced  against  her,  nor  will 
such  contracts  or  obligations  constitute  a  sufficient  consideration 
to  support  an  agreement  made  after  the  disability  ceases,  yet,  if 
the  consideration  upon  which  the  obligation  was  based,  enure 
to  the  benefit  of  her  separate  estate,  she  will  not  be  permitted 
to  repudiate  it.     Bridgers  v.  Bridgera,  71. 

2.  It  is  not  necessary  to  the  validity  of  the  privy  examination  of  a 

married  woman  in  respect  to  her  execution  of  a  deed,  that  the 
husband  shall  go  entirely  out  of  the  room  where  the  examina- 
tion is  being  made;  it  is  sufficient  if  the  liusband  and  wife  shall 
be  so  far  separate  as  to  leave  the  latter  at  liberty  to  express 
freely  to  the  officer  conducting  the  examination  her  will  and 
desire  in  tlie  matter.     Hall  v.  Castleberry,  153. 

3.  Whether  it  is  competent  to  attack  the  execution  of  a  deed  by  a 

married  woman,  w  lie  re  all  the  re<iuirements  of  the  statute  in 
respect  to  the  privy  examination  have  been  complied  with,  by 
showing  that  in  fact  her  assent  was  not  freely  and  voluntarily 
given — Qmrre  ?    Ibid, 

4.  A  deed  by  a  married  woman  under  twenty-one  years  of  age  is 

voidable,  though  executed  with  all  the  formalities  required  by 
the  statute.     Epps  v.  Flowers,  158. 
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5.  The  presumption  of  the  ratification  of  a  voidable  deed  b^  long 

ac()uiescence,  will  not  arise  against  a  woman  under  the  disabil- 
ity of  coverture.     Ibid. 

6.  The'privy  examination  of  a  married  woman  is  not  now,  as  was 

formerly,  conclusive  until  set  aside  by  some  proceeding  to  im- 
peach it,  but  is  open  to  like  defences,  and  is  upon  the  same 
footing  as  deeds  made  by  other  |)ersous.     Ibid. 

7.  In  pursuance  of  an  ante-nuptial  contract  real  estate  was  conveyed  to 

a  trustee  **for  the  sole  and  separate  use  of  "  the  wife;  subsequently 
she,  by  deed  duly  executed  by  her  and  her  husband,  mortgaged 
her  estate  in  the  property,  but  the  trustee  did  not  join  therein. 
In  proceedings  to  foreclose,  the  trustee  was  made  party:  Held, 
(1)  that  the  mortgage  was  not  invalid  by  reason  of  the  omission 
of  the  trustee  to  join  therein;  and  (2)  ihat  a  sale  under  a  decree 
of  the  Court  would  vest  in  the  purchaser  the  legal  and  equitable 
title  to  such  interest  as  the  wife  had  under  the  trust.  Norris  v. 
Luther,  196. 

When  affected  by  Statute  of  Limitations,  473. 

Right  of,  to  homestead  in  husband's  lands.  382. 

MASTER  AND  SERVANT: 

Requisites  of  indictments  for  embezzlement  by  servant,  730. 

MECHANICS  LIEN: 
(See  Lien.  ) 

MERGER: 

.  Where  one  who  has  an  equitable  title,  sub-secjuently  acquires  the 
legal  title,  so  that  they  btcome  united  in  the  same  person,  the 
former  is  merj^ed  in  the  latter.     Peacock  v.  Stoitj  149. 

Of  offences,  719. 

MISTAKE: 

Contract  not  affected  by  usurious  element  when  incorporated  therein 
bv  mistake,  99. 

MONEY: 

When  word  "property,"  in  will,  means  money.  584. 

MORTGAGE: 

(See  also  Lien.) 

1.  In  pursuance  of  an  ante-nuptial  contract  real  estate  was  conveyed 
to  a  trustee  "  for  the  sole  and  separate  use  of"  the  wife;  subee- 
ciuently  she,  by  deed  duly  ixecuted  by  her  and  her  husband, 
mortgaged  her  estate  in  the  property,  but  the  trustee  did  not 
join  therein.  In  proceedings  to  foreclose,  the  trustee  wasinade 
party:  Held,  (1)  that  the  mortgage  was  not  invalid  by  reason  of 
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the  omission  of  the  trustee  to  join  therein ;  and  (2)  that  a  sale 
under  a  decree  of  the  Court  would  vest  in  the  purchaser  the 
legal  and  e(|uitable  title  to  such  interest  as  the  wife  had  under 
the  trust.     Norria  v.  Luther,  196. 

2.  The  lien  of  the  landlord  for  rents,  advancements,  &c.,  provided 

in  The  Code,  ^  1754,  takes  precedence  of  all  other  liens.  Brewer 
V.  Chappell,  251. 

3.  An  agricultural  lien,  created  to  secure  advances  made  to  one  who 

is  in  possession  of  the  land  as  mortgagor,  in  the  absence  of  any 
agreement  to  the  contrary  with  the  mortgagee,  is  subject  to  the 
mortgage,  and  th^  mortgagor  may  take  the  crops  to  the  exclu- 
sion of  the  holder  of  the  lien.     Ibid. 

4.  The  mortgagee  of  lands,  in  the  absence  of  any  stipulation  to  the 

contrary,  is  entitled  to  all  the  crops  which  may  be  produced 
upon  it  from  year  to  year  until  the  secured  debt  is  paid,  although 
they  are  the  product  of  the  mortgagor's  cultivation  under  a  pos- 
session i)€rmitted  by  the  mortgagee.     Coor  v.  Smith,  261. 

5.  K.  sold  to  B.  a  stock  of  goods  on  credit,  and  to  secure  the  pur- 

chase money  took  a  mortgage  thereon  and  all  property  of  like 
character  which  B.  should  subsequently  add  to  the  stock,  which 
was  duly  registered,  and  in  which  it  was  stipulated  that  B. 
should  keep  the  stock  up  to  its  then  value,  and  pay  cash  for  all 
additions  thereto,  keep  the  property  insured,  and  pay  all  taxes. 
&c.  B.  took  possession,  carried  on  the  business,  making  pay- 
ments upon  the  purchase  notes,  selling  some  of  the  goods 
embraced  in  the  mortgage  and  purchasing  others,  which  he  so 
intermingled  with  the  original  stock  as  to  render  them  indistin- 
guishable. He  then  executed  a  second  mortgage  to  the  defend- 
ants to  secure  debts  contracted  for  goods  to  replenish  the  stock, 
which  was  also  duly  registered,  under  which  they  immediately 
took  possession:  Held,  (l)that  the  mortgage  to  K.  was  not  fraud- 
ulent upon  its  face,  and  any  presumption  of  fraud  arising  from 
the  fact  of  B.'s  pcssession  and  sales  was  rebutted  by  the  other 
stipulations  in  the  deed  and  the  facts  recited;  (2)  that  the  goods 
having  been  intermingled  without  the  fault  of  K.,  and  the 
defendants  having  sold  some  of  them  to  B.,  with  notice  of  K.'s 
mortgage,  the  burden  was  on  them  to  prove  what  portion  was 
subject  to  the  payment  of  their  debt,  and  failing  to  do  so,  the 
title  to  the  whole  stock  was  in  K.,  and  he  might  recover  posses- 
sion of  them  from  the  defendants.     Kreth  v.  Hogers,  263. 

6.  A  plaintiff  may  unite  in  (he  same  action  a  demand  for  the  fore- 

closure of  a  mortgage,  a  judgment  for  the  amount  of  his  debt 
and  for  possession  of  the  property  conveyed  by  the  deed.  Mar- 
tin V.  McXeehj,  634. 
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7.  B.,  being  ^ldebted  to  the  plaintiff,  sold  land  to  the  deCendant, 
who  executed  bond  for  the  purchase  monej  and  amort^ga^a, 
embracing  the  land  so  sold,  as  well  as  other  lands  belonging  to 
defendant,  to  the  plaintiff,  who  accepted  these  securities  in  sat- 
isfaction of  B.'s  debt.  The  defendant  alleged  that  he  had  been 
unfairly  induced  to  include  the  other  lands  in  the  mortgage  by 
the  fraudulent  representations  of  B.  that  he  would  see  that  his 
— defendant's — homestead  should  not  be  sold  under  the  mort- 
gage, and  that  the  plaintiff  had  notice:  Held,  (!)  that  this  agree- 
ment in  respect  to  the  homestead  could  not  affect  plaintiff 's 
right  to  judgment;  (3)  that  as  against  B.  it  was  void  under  the 
Statute  of  Frauds.    Ibid. 

MUNICIPAL  CORPORATION: 

Power  to  tax,  404. 

NAVIGABLE  WATERS: 

Legislature  has  the  right  to  regulate  fishing  and  remove  obstruc- 
tions in,  51. 

NEGLIGENCE: 

Of  common  carrier,  239. 

Evidence  of,  454. 

Of  attorney,  when  client  will  be  relieved  from,  103. 

Of  Register  of  Deeds  in  issuing  marriage  license,  800. 

NEW  TRIAL: 
(See  Trial.) 

NOLLE  PROSEQUI: 

Clerk  not  entitled  to  fees  for  entering,  711. 

NON-RESIDENT: 

May  be  arrested  for  fraud,  286. 

NONSUIT: 

When  plaintiff  may  submit  to  nonsuit  and  appeal,  589. 

NOTICE: 

To  adverse  party  where  application  made  to  Judge  to  set  aside  judg- 
ment, 490. 

Purchaser  for  valuable  consideration  without,  not  affected  by  ven- 
dors fraud,  3. 

NOVATION,  532. 

OATHS: 

When  Constable  may  administer,  369. 


INDEX.  84$ 


OFFICER: 

1.  A  police  officer  may,  for  the  purpose  of  stopping  a  fight,  strike  a 

blow,  and  he  is  the  judge  of  the  degree  of  force  necessary  to  be 
used  under  the  circumstances:  but  if  he  wantonly,  or  noali- 
ciously,  or  unnecessarily  exercises  this  power,  he  will  be  guilty 
of  an  assault  and  battery,  and  of  this  the  jury  is  the  judge  under 
proper  instructions  from  the  Court.    State  v.  Pugh,  787. 

2.  The  presumption  is  the  officer  acted  in  good  faith,  and  the  jury 

should  be  dire^'ted  not  to  weigh  his  conduct  in  "gold  scales" 
against  him.     Ibid. 

Buying  at  own  sale,  888. 

Effect  of  payment  to  Sheriff  or  other  officer  by  execution  debtor,  588. 

OFFICIAL  BOND: 

(See  Bond,  Official.) 

PARTIES: 

1.  Relators  in  actions  upon  official  bonds  are  the  real  plaintiffs,  and 

miscalling  them  will  not  impair  their  right  to  recover  when  it 
is  patent  from  the  pleadings  that  they  have  a  good  cause  of 
action.     Warrenton  v.  Arrington,  109. 

2.  The  misjoinder  of  parties  plaintiff  is  not  fatal  to  the  action,  as 

judgment  may  be  rendered  for  those  who  are  entitled  to  it. 
Ibid, 

8.  The  introduction  of  unnecessary  parties  into  an  action  will  not 
defeat  the  riglit  of  those  entitled  to  recover.  Mc Alpine  v.  Daniel, 
550. 

4.  Pending  an  action  to  recover  land,  B.,  the  plaintiff,  died,  leaving 
a  will,  wherein  he  provided  that  his  wife  should  have  the  use  of 
specific  personal  property  and  the  rents  and  profits  of  his  real 
estate,  to  be  paid  to  her  by  the  exe<!Utor  for  her  life,  or  widow- 
hood, the  executor  to  "have  charge  of  the  renting  and  letting 
of  the  same,"  and  after  the  death  or  marriage  of  the  wife,  the 
executor  was  directed  to  "sell  off  all  my  property,  real  and  per- 
sonal, and  reduce  my  property  of  every  kind  to  cash":  Held, 
that  the  executor  was  properly  made  party  to  the  action  because 
the  terms  of  the  will  vested  in  him  the  right  to  possession;  and 
further,  if  that  was  not  so,  he  was  entitled  to  the  damages  which 
might  be  recovered  up  to  the  death  of  the  testator  for  withhold- 
ing the  land.     Ibid. 

When  executors  and  administrators  necessary,  550. 

Actions  on  guardian  bonds  should  be  brought  in  name  of  State,  24. 

In  proceedings  to  vacate  judgment,  &c.,  for  fraud,  366. 
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Parties,  only,  to  actions  can  assail  judgments,  &c.,  for  irregularity. 

428. 

PARTNERSHIP: 

Evidence  of  existence  of.  571. 

PARTITION: 

When  CO- tenant  will  be  reimbursed  for  betterments,  422. 

PAUPERS: 

1.  The  liability  of  a  county  for  the  support  of  a  pauper  does  not 

depend  upon  the  law  of  domicile  or  citizenship,  but  upon  that 
of  residence  or  settlement,  as  prescribed  in  g  3544  The  Code, 
Comers  of  Burke  v.  Com'Ts  of  Buncombe^  520. 

2.  Where  the  complaint  alleged  that  one  M.  was  a  resident  and  citi- 

zen of  the  county  of  B..  aiid  was  an  inmate  of  the  almshouse, 
having  been  duly  committed;  that  while  suffering  from  a  fit  of 
insanity  she  escaped,  wandered  into  an  adjoining  county,  where 
she  was  taken  charge  of  by  the  authorities,  and  being  unable  to 
give  any  account  of  herself,  was  cared  ft>r  by  the  last  named 
county  as  a  pauper  for  several  years  and  until  her  restoration, 
when  she  was  returned  to  the  county  of  B..  and  demanded  pay- 
ment for  lier  support  for  that  period:  Heldy  (1)  that  M.  had 
acquired  a  settlement  in  the  coimty  of  B.:  (2)  that  the  complaint 
stated  a  sufficient  cause  of  action  against  the  county  of  B.,  and 
(3)  that  it  is  never  necessary  that  the  pleadings  shall  set  out  a 
public  statute.     Ibid. 

PAYMENT: 

1.  Where  several  notes,  due  at  different  dales,  are  secured  by  a  deed 

in  trust  or  mortgage,  wherein  it  is  provided  that  upon  default 
in  payment  of  any  one  of  them  the  trustee  may  sell,  and  he 
does  sell  after  the  first  note  but  before  the  others  become  due, 
the  proceeds  of  sale  must  be  applied  ratably  to  all  the  notes 
remaining  unpaiJ.     Kitchin  v.  Grandy,  88. 

2.  In  the  absence  of  any  directions  from  the  debtor  to  the  contrary, 

a  creditor  may  apply  a  payment  to  any  one  of  several  debts  he 
holds  against  the  payor.     Sugg  v.  Watson,  188. 

3.  Payment  made  by  an  execution  debtor  to  a  Sheriff,  or  other  offi- 

cer, is  effectual  as  against  the  creditor  only  where  the  officer  at 
the  time  has  a  judicial  mandate  to  make  the  collection,  unless, 
irrespective  of  his  office,  the  creditor  has  constituted  him  an 
agent  for  that  purpose.     Bailey  v.  Hester,  538. 

4.  When  a  debtor  pays  money  to  his  creditor,  in  the  absence  of  any- 

thing to  the  contrary  api>earing,  the  presumption  is  that  it  was 
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casli.     Tti*$  r.  Hi -W*.  -V*»- 

5.  If  a  sarrty  -i^sir^^  ::•  i  rvs^rr^  f  :c  hi>  :^r:rr.;  as  *.\  >C-rj:  ^wnr* 

for  the  debc  w'-J  h  r^r  i>  *.*:a"'.-i  uf%.<:  :o  v.^-hAri^e.  li^  i^fct  a.-«i 
secDiiiy  ma^i  t^  a^-^^T^i  to  a  tru<-^.  cr^erm**  :S'  ja^aae*?: 
will  be  in  sati^fA-  :i  n.     /^  /. 

6.  In  the  app-I  •-■at:  ^a  •  f  fayni«*n:s  th-  crv  L;:  ^  liAv   Ar  i  i:  S?  a.v*< 

not",  the  law  will.  j;«jT»»f  nAie  tr.eiu  ;o  ihe  a:.«*«  j>opvatf>."<ft>  ie<c. 
in  the  absent-  of  any  ,lirev*:i  'a  to  the  v^.^itTArr  fr/-:  :lv  i^fCCv^c 

7-  Where  pariiieni:?  arv  i::A*ie  \i\n^u  a  runniVj:  aa^*  *.:»::  :Vy  w:l*  ':v 
applied  to  ihe  pn:"<-»iir.^  del -it  itrm^Sn  tht»  orvit-r  of  thr^ir  vSav 
Ibid. 

Application  of.  by  ja«li:ui-ni  cre«li^»r.  i>74. 

Flea  of  payment  in  acti  >r.  on  iioit*.  :>^». 

When  bonien  of  prov.ii*:  paynieiit  i:^  applk-si'^Ie  lo  s^^^vt^ral  i^r^ni^ 
constituting  a  tinn.  •'iTl. 

Application  of  fnmi>  ari^inj^  from  exwiition  ssilo.  .v«<>. 

PENALTY: 

Action  for  negliK^^ntly  issuing  niarriajre  license.  .'>>^X 

PERJURY: 

In  an  imlictnient  for  iK^rjury,  where  the  lUK^'ssary  averments  ol 
the  constitution  of  the  Court,  the  joinder  of  issue,  the  adminis- 
tration of  the  ojith.  and  the  falsity  and  materia Hty  of  the  evi- 
dence given  are  properly  made,  the  judj^cment  will  not  U»  arrv^UN) 
because  the  truth  of  alle^^d  false  testimony  is  not  formally  nej:- 
atived,  if  that  allegation  sufficiently  ap^tears  from  other  i^rts 
of  the  indictment  by  ne<vssary  implication.  Siatv  v.  Mnrphi/,  (U>7. 

PLEA  SINCE  LAST  CONTINUANCE,  281. 

PLEADING: 

1.  In  an  action  to  recover  possession  of  property,  the  defendant 
alleged  in  his  answer  matters  which  arose  sul)stH{uent  to  the 
commencement  of  the  suit,  and  upon  which  he  demanded  atlirm- 
ative  relief.  On  tlie  trial,  after  the  jury  was  empanelled,  the 
plaintiff  demurred,  ore  tenus,  to  so  much  of  the  answer  as  refer- 
red to  the  said  new  matters:  Held,  (1)  that  the  objection  came 
too  late,  and  if  it  had  any  force  it  should  have  been  made  at  the 
time  the  answer  was  filed:  (2)  that  although  the  matter  was  not 
strictly  a  counter-claim,  yet,  as  it  was  pertinent  to  the  subject 
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of  the  action,  and  the  Court  had  jurisdiction,  by  consent  of  par- 
ties, with  the  sanction  of  the  Court,  it  was  proper  to  consider 
the  questions  thus  raised,  and  determine  the  merits,  as  upon  a 
plefc  "since^last  continuance.''    Puffer  v,  Lucas,  281. 

2,  A  complaint  which  alleges  that  the  plaintiff  was  arrested  and 
imprisoned  under  color  of  process  by  persons  represented  to  be 
officers  of  the  law,  by  means  whereof  he  suffered  damages,  does 
not  allege  a  sufficient  cause  of  action,  although  it  may  charge 
that  such  arrest  and  imprisonment  were  illegal,  wrongful,  and 
without  authority.    Barfield  v.  Turner,  357. 

8.  In^an  action  for  malicious  prosecution  the  complaint  should 
allege  that  the  process  was  void,  or  was  issued  without  probable 
cause,  or  that  it  was  prompted  by  malice,  and  that  the  proceed- 
ings thereunder  have  terminated.    I  hid, 

4.  The  plaintiff  brought  an  action  for  the  specific  performance  of  a 
contract  to  convey  land:  the  defendant  answered,  setting  up  an 
abandonment  an'i  rescission  of  the  contract;  the  plaintiff  replied, 
admitting  the  rescission,  but  alleged  that  the  defendant  agreed 
to  reimburse  him  for  improvements  made  while  he  was  in  pos- 
session, and  demanded  judgment  therefor:  Held,  that  this  was 
not  such  a  departure  from  the  original  cause  of  action  as  to 
warrant  the  dismissal  of  the  action,  and  as  the  two  demands 
arose  out  of  the  same  transaction  they  might  be  determined  in 
the  same  action;  that  the  contract  to  reiiabwrae  the  expendi- 
tures for  improvements,  &c.,  was  not  within  the  operation  of 
the  Statute  of  FraiMte.    Houston  v.  Sledge,  640. 

•5.  In  an  action  for  specific  performance,  where  the  defendant  denies 
the  equity  of  the  plaintiff,  after  a  trial  upon  the  issues  joined,  a 
tender  of  deed  and  demand  for  payment  of  purchase  money 
comes  too  late.    Ibid. 

•6.  The  object  of  the  statute — The  Code,  ^  250— requiring  the  furnish- 
ing a^bill  of  particulars  and  declaring  that  on  failure  to  do  so 
the  party  upon  whom  the  demand  is  made  shall  be  precluded 
from  giving  evidence  thereof,  is  to  supply  a  defect  in  that  respect 
in  the  complaint  or  answer,  and  when  furnished  it  becomes  a 
part  of  the  pleadings.     Wiggins  v.  Guthrie,  ft61. 

7.  The  party  who  insists  upon  the  rejection  of  testimony,  because 

the  bill  of  particulars  has  not  been  furnished,  should  have  that 
question  presented  and  settled  before  the  trial  begins.    Ibid. 

8.  Where  the  cause  of  action  alleged  was  that  the  plaintiff  became 

entitled  to^the  possession  of  personal  property  sued  for  by  virtue 
of  the  levy  of  ^executions  issued  to  him  as  an  officer:  Held,  not 
to  be  necessary  to  set  forth  in  the  complaint  the  process  under 
which  the  seizure' was  made.    Penland  v.  Leathertvood,  509. 
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Complaint  in  mandamus,  582. 

Complaint  by  county  for  maintenance  of  pauper,  520. 

Not  necessary  that  complaint  in  slander  should  allege  that  words 
were  wantonly  and  maliciously  uttered,  612. 

POLICE  OFFICER: 
(See  Officer.) 

POOR: 

(See  Paupers.) 

POSSESSION: 

When  title  is  matured  by,  550. 

POWER: 

Of  sale  in  will,  when  may  be  exercised  by  administrator,  309. 

PRESUMPTION: 

Of  legitimacy  of  offspring,  734. 

That  officer  making  arrest  acted  in  good  faith,  737. 

Under  i5 18,  ch.  65,  Rev.  Code,  329. 

PRIVY   EXAMINATION: 

Of  married  woman,  when  sufficient,  153,  158. 

PROBATE: 

Of  nuncupative  wills,  674. 

Of  deeds  of  married-women,  158. 

m 

PROCESS: 

1.  The  term  *' color  of  process,"'  means  process  sufficient  and  appa- 
rently valid.     Barfleld  v.  Turner,  357. 

When  Court  may  amend,  158. 

When  Supreme  Court  may  order  amendment,  1. 

PROCESSIONING: 

1.  The  requirements  of  the  statute  in  respect  to  processioning  lands 

must  be  strictly  observed.  The  report  of  the  processioners 
must  show  with  precision  the  conflicting  claims  of  the  contend- 
ing parties,  and  the  lines  established  by  the  processioners  as 
determining  the  dispute.    Euliss  v.  McAdams,  891. 

2.  In  a  processioning  proceeding  the  defendant  filed  exceptions  to 

the  report  of  the  freeholders,  which  were  overruled,  but  the 
Court  directed  an  issue  to  be  submitted  to  the  jury  in  respect 
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to  the  location  of  the  disputed  land:  Hdd,  that  an  appeal  from 
the  judgment  overruling  the  exceptions  before  the  trial  of  this 
issue  and  the  final  judgment  of  the  Ciourt  thereon  was  prema- 
ture.    Martin  v.  Flippin,  452. 

PROHIBITION: 

(See  Local  Option.) 

"PROPERTY": 

Definition  of,  in  will,  584. 

PUNISHMENT: 

For  sale  of  litjuors  without  license,  747. 

PURCHASER: 

Forfeiture  will  not  be  enforced  against  innocent  purchaser,  35. 

Deputy  Sheriff  purchaser  at  execution  sale  not  void,  and  sale  not 
affected  by  irregularity,  388. 

For  valuable  consideration,  without  notice,  not  affected  by  fraud,  3. 

RAILROAD: 

When  not  liable  for  overflow  of  surface  water,  21. 

Cannot  enter  upon  or  have  condemned  a  garden  without  the  con- 
sent of  the  owner,  526. 

RECEIVER: 

1.  Where  lands  were  devised  to  two  persons,  both  of  whom  were 

appointed  executors,  charged  with  the  payment  of  certain  debts, 
and  one  of  the  executors,  claiming  a  part  of  the  land  under  a 
deed  subseijuent  in  date  to  the  execution  of  the  will,  had  entered 
thereon  and  was  proceeding  to  operate  it  as  mining  property, 
and  it  appearing  there  was  some  danger  of  waste  of  the  prop- 
erty, and  the  solvency  of  the  vendee-executor  was  doubtful: 
Held,  to  be  a  proper  case  for  the  appointment  of  a  receiver. 
Stith  V.  Joiies,  3G0. 

2.  But  the  Court  erred  in  directing  the  receiver  to  take  possession 

and  control  of  the  mines  and  machinery  for  operating  the  same, 
without  giving  the  defendant  an  opportunity  to  file  a  bond  to 
secure  the  pa3'ment  over  to  the  receiver,  of  any  proceeds  there- 
from, as  the  Court  might  subsequently  direct.     Ibid, 

RECORDS: 

1.  The  purpose  of  the  Civil  Issue  Docket  is  to  have  there  stated  the 
issues  joined  between  the  parties  to  an  action,  and  only  such 
notes  and  memoranda  as  are  pertinent  to  such  issues  and  their 
preparation  for  trial  should  be  entered  thereon.  Walton  v, 
McKfJison,  428. 
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2.  The  Minute  Docket  is  intended  to  and  should  contain  a  record  of 
all  the  proceedings  of  the  Court,  and  such  other  entries  as  the 
Judge  may  direct  to  be  therein  made.     Ibid. 

8.  While  in  the  absence  of  entries  on  the  Minute  Docket  those  made 
on  the  Civil  Issue  Docket  should  not  be  disregarded,  yet  where 
there  is  a  conflict  between  them,  nothing  else  appearing,  those 
on  the  former  must  prevail.     Ibid. 

RE-EXECUnON  OF  DEEDS,  447. 

REFERENCE: 

1.  The  findings  of  fact  by  a  referee,  are,  when  there  is  any  evidence 

to  support  them,  conclusive.     Kitchin  v.  Grandy,  86. 

2.  Either  party  to  a  compulsory  reference  has  a  constitutional  right 

to  have  an  issue  of  fact,  which  was  or  ought  to  have  been  passed 
upon  by  the  referee,  submitted  to  a  trial  by  jury;  but  to  avail 
himself  of  this  right  he  should,  by  exceptions  made  in  apt  time, 
distinctly  designate  the  controverted  facts  that  he  demands 
shall  thus  be  determined.     Yelverton  v.  Coley,  248. 

3.  Exceptions  to  the  findings  of  fact  by  a  referee,  under  a  reference 

by  consent,  except  those  which  relate  to  the  admission  of  incom- 
petent or  the  rejection  of  competent  testimony,  or  to  those  find- 
ings where  there  is  no  evidence  to  support  them,  are  not  review- 
able.   Smitfi  V.  Smith,  461. 

4.  Where  the  facts  agreed  upon  as  a  basis  of  exceptions  conflict 

with  the  finding  of  the  referee,  the  exceptions  should  be  over- 
ruled, especially  where  they  are  indefinite.     Ibid. 

5.  Where,  pending  a  reference,  the  counsel  for  the  parties  to  the 

action  became  disqualified,  but  the  client,  although  having 
notice  of  the  subsequent  orders,  proceedings,  &c.,  in  the  cause, 
neglected  to  retain  other  counsel:  Held,  that  it  was  not  such 
excusable  neglect  as  required  the  Court  to  set  aside  the  report 
and  recommit  the  matter  passed  upon  therein.     Ibid. 

6.  The  Court  will  not  vacate  an  order  of  reference,  made  by  con- 

sent, without  the  mutual  assent  of  the  parties  thereto,  unless  a 
sufficient  cause  therefor  is  made  to  appear.  Patrick  v.  Rail- 
road,  602. 

7.  A  reference  was  made  to  two  arbitrators,  with  a  provision  in  the 

order  for  the  substitution  of  alternates  in  the  event  the  original 
referees,  or  either  of  them,  could  not  serve.  One  of  them 
declined,  and  the  alternate  for  him,  vainly  trying  to  secure  a 
meeting  with  the  other,  also  refused  to  serve:  Held,  to  be  good 
cause  for  the  Court  to  vacate  the  order.     Ibid. 

101—54 
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8.  A  plea  in  bar  of  an  action  for  an  account  must  be  determined 
before  ordering  a  reference,  notwithstanding  there  may  be  other 
matters  alleged  in  the  pleadings  arising  subsequently  to  the 
matter  pleaded  in  bar,  as  to  which  account  may  be  necessary. 
Bridgers  v.  BridgerSj  71. 

REGISTER  OF  DEEDS: 

Where  a  Register  of  Deeds  issued  a  license  for  the  marriage  of  a 
woman  under  the  age  of  eighteen  years,  without  the  written 
assent  of  her  parents,  upon  the  application  of  a  stranger,  who, 
in  response  to  inquiries  put  to  him,  seated  the  residence  of  the 
parties  desiring  to  be  married,  their  parentage,  and  that  the 
woman  was  18  or  10  years  old,  but  the  Register  made  no  further 
inquiry:  Held,  that  he  had  made  no  such  reasonable  inquiry 
that  there  was  no  probable  legal  impediment  to  the  proposed 
marriage  as  required  by  law,  and  he  had  incurred  the  penalty 
provided  for  the  neglect  of  his  duties  in  that  respect.  WiUiams 
V.  Hodges,  300. 

REGISTRATION: 

Laws  1885,  ch.  147,  has  no  application  to  lost  or  destroyed  deeds,  447. 
Construction  of  recent  statutes  in  relation  thereto,  497. 
Of  grants,  598. 

REHEARING  IN  SUPREME  COURT: 
Extent  of  jurisdiction,  78. 

RESERVATION  IN  DEED,  408. 

RESIDENCE: 

What  required  in  homesteads,  311. 

RES  JUDICATA: 

1.  Where,  in  an  action  involving  the  title  to  property ,  judgment  was 

rendered  Ihat  the  plaintiffs  were  the  owners  and  the  defendant 
had  never  been  the  owner,  and  the  defendant  brought  another 
action  against  those  under  whom  the  plaintiffs  claimed  to  re- 
cover for  injuries  done  by  them  to  the  same  property:  flirfd, 
thajt  the  judgment  in  the  first  action  was  res  judicata  and  a 
conclusive  bar  to  the  second.    McElwee  v.  Blaekwell,  192. 

2.  The  principle  of  res  judicata  does  not  extend  to  ordinary  inci- 

dental motions  and  orders  in  a  cause,  though  it  does  operate 
when  the  ruling  affects  a  substantial  right  subject  to  review  in 
the  appellate  Courts.    Allison  v.  Whittier,  490. 

REVENUE  ACT: 

Does  not  repeal  general  statute  requiring  license  to  retail  spirituous 
liquors,  728. 
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BIGHT  TO  OPEN  AND  CONCLUDE  ARGUMENT,  758. 

ROADS  AND  CARTWAYS: 
(See  Highways.) 

•*RULE  IN  SHELLEY'S  CASE,"  163. 

SALE,  EXECUTION: 

1.  Where,  under  the  former  statutes  regulating  sales  under  execu- 

tion, an  execution  issued  upon  a  judgment  rendered  by  a  Justice 
of  the  Peace,  was  levied  by  a  deputy  sheriff  upon  land,  was  re- 
turned  to  the  proper  Court  from  which  a  venditioni  exponas 
issued,  under  which  the  deputy  purchased,  whose  title  was  sub- 
sequently acquired  by  an  innocent  purchaser,  and  it  did  not 
appear  that  the  execution  debtor  had  notice  of  the  levy  and 
return  thereof,  but  he  did  have  notice  of  the  sale  and  purchase: 
Held,  (1)  that  the  purchase  by  the  deputy  was  not  void;  (2)  that 
the  failure^to  give  notice  of  the  levy  and  return  was  but  an 
irregularity,  which  did  not  affect  the  purchaser's  title.  Cowles 
V.  Hardin,  388. 

2.  A  sale'of  real  estate  under  execution  made  on  a  day  other  than 

one  prescribed  by  the  statute  is  absolutely  void.  Loudermilk  v. 
Corpening,  649. 

When  allotment  of  exemption  necessary  to  validity  of,  332. 

How  proceeds'should  be  applied,  509. 

SALE,  JUDICIAL: 

1.  In  an  action^brought  to  recover  possession  of  land,  to  which  title 

was  derived  under  execution  sale,  the  defendant  set  up  an  equita- 
ble defence,  and  asked,  as  affirmative  relief,  that  the  sale  be  set 
aside  upon  the  ground  that  the  judgment  upon  which  the  execu- 
tion was  issued  was  dormant,  and  for  irregularities  in  the  sale, 
which  relief  was  granted,  but  it  was  made  to  appear,  from  the 
contention'of  the  parties,  that  the  judgment,  though  dormant, 
was  a  lien  upon  the  land:  Held,  that  the  Court,  having  acquired 
jurisdiction^of  the  etjuities  arising  between  the  parties,  might 
proceed  to  enforce  the  lien  of  the  judgment  by  judicial  sale. 
Currie  v>  Clark,  321. 

2.  Where  a'Commissioner  appointed  to  conduct  a  judicial  sale  was 

directed ^to  sell'for  cash,  and  did  so,  except  that  one  of  the  pur- 
chasers did  not  immediately  pay  his  bid:  Held,  that  the  Com- 
missioner might  maintain  an  independent  action  in  his  own 
name^to  recover^the  amount  of  the  bid.    Lackey  v.  Pearson,  651. 

When  essential  to  validity  of  sale  that  homestead  shall  be  allotted, 
332. 
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SALE  OF  LAND  FOR  ASSETS,  347. 

SALE  OF  LAND  FOR  TAXES: 

One  claiming  land  under  a  tax  sale  must  show  that  the  delinquent 
tax-payer  was  the  owner  of  the  land  at  the  time  of  the  sale,  (or 
when  the  lien  for  the  taxes  attached),  that  it  had  been  duly  listed 
and  that  taxes  were  assessed  against  and  due  thereon,  and  that 
all  of  the  existing  prerequisites  to  the  sale  were  observed.  The 
recitals  of  the  deed,  unsupported  by  evidence,  de  hars,  in  the 
absence  of  any  statutory  provision,  are  not  evidence  of  theee 
facts.     Land  Co.  v.  Board  of  Education,  35. 

SERIOUS  DAMAGE  AND  INJURY,  713. 

SHERIFF: 

When  office  of  County  Treasurer  devolves  on,  629. 

SLANDER: 

1.  In  an  indictment  under  The  Code,  §  11 13,  for  slandering  an  inno- 

cent woman,  it  is  sufficient  if  it  is  made  to  appear  that  the 
words  used  amounted  to  a  charge  of  incontlnency,  and  that 
they  were  uttered  in  the  hearing  of  a  third  person.  State  v. 
Shoemaker,  690. 

2.  Calling  an  innocent  woman  '*  a  d — d  whore,''  in  a  loud  and  angry 

manner,  in  the  hearing  alone  of  the  wife  of  the  speaker,  is  a 
charge  of  incontinency  within  the  meaning  of  the  statute. 
Ibid, 

When  vindictive  damages  may  be  given,  612. 

SLANDER  OF  TITLE: 

1.  An  action  for  slander  of  title  will  lie  only  where  a  person  has  an 

interest  or  estate  in  the  property,  and  another  person  falsely 
and  maXicioiLsly  impugns  his  title  thereto,  by  reason  of  which 
some  special  damage  is  suffered.    HarrissY.  Sneeden,  273. 

2.  It  is  questionable  if  an  order  of  arrest  may  be  pro|)erly  granted 

in  an  action  for  slander  of  title.    Ibid, 

SPECIFIC  PERFORMANCE: 

Right  to  decree  for,  how  affected  by  a  tender,  640. 

STATUTE: 

Not  necessary  for  pleadings  to  set  out  a  public  statute,  520. 
Indictment  for  offence  created  by,  702. 

Requiring  license  to  retail  lifjuors  not  repealed  by  Revenue  Act,  728. 
Public,  judicially  noticed  by  Court-s,  684. 
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STATUTE  OF  FRAUDS: 

Oral  agreement  of  mortgagee  not  to  sell  homestead,  void,  684. 
Ck>ntract  for  improvements,  not  within,  640. 

STATUTE  OF  LIMITATIONS: 
(See  Limitations,  Statute  of.) 

SUPREME  COURT: 

May  allow  officer  to  amend  return  of  process,  1. 

Jurisdiction  of,  to  review  and  revise  its  own  final  judgments,  78. 

SURETIES: 

On  bond  of  tenant  by  the  curtesy  to  pay  principal  at  his  death, 
when  discharged,  443. 

How  surety  may  preserve  existing  security  for  debt  which  he  has 
l^een  compelled  to  pay,  589. 

TAXATION: 

1.  The  ordinance  of  the  town  of  Reidsville  imposing  an  annual  tax 

upon  a  railroad  company,  organized  under  a  charter  granted  by 
the  State  of  North  Carolina,  whose  track  runs  through  the  cor- 
porate boundary,  is  not  a  tax  upon  inter-state  commerce,  nor 
upon  the  instruments  employed  in  the  transportation  of  such 
commerce.     Railroad  v.  Reidsville y  404. 

2.  Such  a  tax  is  not  obnoxious  to  the  Constitution  of  the  State,  or 

of  the  United  States,  notwithstanding  the  fact  that  the  property 
of  the  railroad  may  have  been  taxed,  ad  valorem^  under  the 
general  revenue  laws  of  the  State.     Ibid. 

In  relation  to  county  bonds.  532. 

Requisites  in  deeds  under  sale  for  taxes,  35. 

TENANT  BY  THE  CURTESY: 

1.  Where,  upon  a  sale  and  partition  of  real  estate,  the  share  of  a 
married  woman  was  paid  to  her  husband— he  being  a  tenant  by 
the  curtesy — under  a  deoree  of  the  Court,  upon  his  executing 
bond  to  pay  the  principal  at  his  death,  or  whenever  so  required, 
into  Court,  or  to  such  person  as  might  be  entitled  thereto,  and 
the  fund  was  lost  and  the  husband  was  adjudged  a  bankrupt: 
Held,  (1)  that  the  sureties  on  the  bond  were  discharged,  (2)  but 
the  husband  had  contracted  the  debt  as  a  trustee,  and  it  was 
not  released  by  his  discharge.     Mack  v.  Howell,  443. 

TENDER,  640. 
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TITLE; 

Merger  of  legal  and  ei^uitable  title,  149. 

When  acquired  by  possession,  title  being  out  of  the  State,  550. 

TREASURER,  COUNTY: 

1.  The  power  conferred  upon  the  Board  of  Justices  of  the  Peace  by 

j^  708  TJie  Code,  in  respect  to  the  abolition  and  restoration  of 
the  office  of  County  Treasurer,  may  be  exercised  at  any  time 
and  whenever,  in  the  discretion  of  the  Board,  it  may  be  thought 
desirable.     Hhodes  v.  Hampton,  029. 

« 

2.  If  there  is  no  person  to  fill  the  office  at  the  time  of  it^s  restoration, 

there  is  a  vacancy,  which  may  be  filled,  until  next  regular  elec- 
tion, b}'  the  Board  cf  County  Commissioners.     Ibid. 

3.  When  the  office  is  abolished  the  duties  thereof  devolve  upon  the 

Sheriff  of  the  county,  who,  however,  has  no  such  vested  interest 
therein  that  may  not  b?  taken  away  by  a  restoration  of  the  office 
and  an  appointment  of  another  person  to  fill  it.     Ibid. 

TRESPASS: 

Wilful,  on  land.  717. 

TRIAL: 

1.  To  entitle  a  party  to  a  new  trial  upon  the  ground  of  admission  of 

incompetent  evidence,  it  shoulil  a])pear  that  the  ol)jecting  party 
suffered,  or  might  have  svifferud.  prejudice  thereby.  Glover  v. 
Flowers,  134. 

2.  When  the  Court  in  its  instru(.-ti(»ns  to  the  jury"  read  to  them  the 

opinion  of  the  Supreme  Court  delivered  upon  an  appeal  from  a 
former  trial,  whoieiw  certain  material  facts  were  recited,  of 
which  no  proof  was  offered  on  the  second  trial,  without  calling 
the  attention  of  the  jury  to  that  point,  and  exception  thereto 
was  made  in  apt  time:  Held,  to  be  sufficient  cause  for  a  new 
trial.     Widlacc  v.  RaUroad,  4o4. 

3.  Where  the  party  to  an  action  upon  the  trial  was  guilty  of  such 

gross  misbehavior  as  induced  the  Court  then  to  issue  a  rule 
against  him  to  show  cause  why  he  should  not  be  attached  for 
contempt:  Held,  that  whatever  prejudice  he  may  have  suffered 
thereby  in  the  minds  of  the  jury  was  attributable  to  his  own 
fault,  and  it  was  not  error  to  refuse  him  a  new  trial.  Bowden 
V.  Bm'les,  612. 

4.  A  new  trial  will  not  be  awaided  upon  the  ground  of  the  admis* 

sion  of  irrelevant  evidence,  unless  it  is  made  to  appear  that  the 
appellant  was  in  some  way  prejudiced  thereby.  State  v.  Shoe- 
maker, 690, 
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5.  The  rejection  of  competent  testimony  will  not  be  ground  for  a 

new  trial  where  the  record  shows  that  at  a  subsequent  stage  the 
rejected  evidence  was  admitted  and  the  party  offering  it  had 
the  full  benefit  of  it.    State  v.  Anderson,  758. 

6.  Where  it  api)eared  that  after  several  ballots  in  the  jury  room,  a 

proposition  was  made  and  assented  to,  that  the  verdict  of  a 
majority  of  the  jurors  should  be  the  verdict  to  be  returned,  and 
another  ballot  being  taken  some  of  the  jurors  adhered  to  their 
previous  oi)inions,  and  thereupon  the  deliberations  were  con- 
tinued and  resulted  in  a  conviction,,  and  the  trial  Judge  found 
the  fact  that  the  verdict  was  the  voluntary  action  of  the  jurors: 
Held,  that  the  defendant  was  not  entitled  to  a  new  trial.  State 
v.  Harper,  761. 

7.  In  the  absence  of  any  exception  it  will  always  be  i)resumed  that 

conduct  of  the  trial  and  the  judgment  of  the  Court  below  were 
correct.     Currie  v.  Clark,  329. 

8.  The  right  to  op^  ii  and  conclude  the  argument,  except  in  cases 

where  no  evidence  has  been  introduced  bv  the  defendant,  is  nov»-, 

■  ^ 

under  Rule  6,  Supreme  Court,  left  to  the  discretion  of  the  Court, 
and  the  exercise  of  this  discretion  will  not  be  reviewed  upon 
appeal.     State  v.  Anderson,  loS. 

Conduct  of  hkkIo  of  examination  of  witnesses,  661. 

TRIAL  BY  JURY: 

Of  issue  on  comi)ulsory  reference,  248. 

TRUST  AND  TRUSTEE: 

■ 

When  injunction  not  granted  to  prevent  selling  land.  419. 

When  not  necessary  to  join  in  deed  conveying  esUite.  19(). 

When  trustee  allowed  costs  and  expenses,  223. 

When  trustee  not  di-charged  in  bankruptcy.  443. 

What  degree  of  proof  necessary  to  establish  parol  trust,  473. 

When  Statute  of  Limitations  bars,  483. 

UNDERTAKING: 

1.  The  amount  of  the  undertaking  to  be  given  upon  the  granting  of 

an  injunction  or  restraining  order  must  be  fixed  by  the  Judge, 
and  while  it  may  lie  executCvl  and  the  sureties  allowed  to  justify 
before  the  Clerk,  the  latter,  in  that  respect,  is  the  mere  servant 
of  the  Judge,  who  may  revise  his  action.  Bynum  v.  Covimis- 
8io}iers,  412. 

2.  The  adjudication  by  the  Judge  that  the  undertaking  has  been 

duly  executed  and  filed,  is  conclusive,  and  no  apj)eal  lies  there- 
from.    7  bid. 
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UNDERTAKING  ON  APPEAL: 

When  omission  of  proper  sum  not  fatal  defect,  490. 
Error  in  recital  of,  not  ground  for  dismissal  of  appeal,  651. 

VACANCY: 

In  office  of  County  Treasurer,  when  and  how  filled,  639. 

VENDOR  AND  VENDEE: 

It  is  intimated  that  where  one  conveys  property,  which  he  would  be 
entitled  to  have  set  apart  to  him  as  exempt  from  execution,  the 
person  to  whom  the  transfer  is  made  receives  it  with  all  the 
rights  and  equities  which  attached  to  it  in  the  hands  of  the 
vendor,  and  may  assert  them  against  the  creditors  of  the  vendor. 
Lane  v.  Richardson,  181. 

When  may  rescind  sale  of  land  by  cancellation  of  deed,  447. 

VERDICT: 

1.  A  verdict  will  not  be  set  aside  upon  vague  and  indefinite  proof 

that  some  of  the  j  urors  were  improperly  approached  and  spoken 
to  about  the  case,  especially  where  it  is  not  alleged  that  the  action 
of  the  jurors  so  approached  was  influenced  thereby.  State  t. 
Harper,  761. 

2.  The  presence  of  the  officer  in  charge  of  the  jury  at  their  delibera- 

tions, and  the  fact  that  the  jury  were  allowed  to  separate,  but 
still  under  the  charge  of  officers  of  the  Court,  will  not  vitiate  a 
verdict,  in  the  absence  of  any  proof  or  suggestion  of  improper 
conduct  on  the  part  of  the  jurors,  or  the  exercise  of  undue 
influences  over  them.     Ibid. 

3.  Where,  upon  the  trial  of  an  indictment  containing  four  counts, 

the  jury,  after  considerable  time  devoted  to  deliberation, 
ann()un(;ed  they  could  not  agree,  and  upon  beiDg  polled  so 
stated,  whereupon  the  Court  further  polled  them  by  asking  each 
juror  what  was  his  verdict,  and  it  thereby  ap]>eared  that  the 
jury  were  agreed  upon  two  counts,  but  could  not  agree  upon 
the  others,  and  the  jury  having  again  retired  the  Solicitor 
entered  a  not.  pros,  as  to  the  two  counts  upon  which  the  jury 
were  disagreed,  and  thereupon  a  verdict  of  guilty  was  rendered 
as  to  the  others:  Held,  that  while  this  method  of  polling  the 
jury  was  not  to  be  approved,  inasmuch  as  no  injury  could 
result  to  the  defendant  the  verdict  should  be  allow^ed  to  stand — 
the  nol.  pros,  being,  in  effect,  an  acquittal  of  those  counts. 
State  V.  Cross  and  White,  770. 

Will  not  be  set  aside,  when  immaterial  issues  are  by  consent  sub- 
mitted, 61. 
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When  verdict  will  not  be  disturbed  by  Supreme  Court,  188. 

When  cures  defects  in  indictment,  fJ84. 

ft 

VESTED  RIGHTS: 

While  the  State  may  prescribe  the  manner  in  which  the  title  to 
property  may  be  transferred,  it  cannot,  under  that  power,  pre- 
scribe a  method  which  in  effect  will  defeat  a  vested  right  to 
convey.     Qilmore  v.  Bright ^  382. 

WARRANTY: 

When  action  will  lie  for  breach  of,  176. 

WILL: 

1.  C.  devised  his  lands  to  his  wife  for  ten  years,  for  the  support  of 

some  of  his  children,  and  directed  that  at  the  expiration  of  that 
time  his  widow  should  have  dower  alloted  her,  and  the  balance 
of  the  lands  rented  by  his  executor  until  the  death  of  his  wife, 
**then  all  my  lands  to  be  sold  by  my  executor,  and  the  money 
divided  *  *  *  *  equally  among  my  children  as  they  come 
of  age."  The  executor  died  before  fully  executing  the  will,  and 
three  iv  four  years  after  the  death  of  the  widow  the  land  was 
sold  by  an  administrator  d.  h.  n.  cum  testamento  annejco:  Hddf 
(1)  tliat  the  administrator  had  power  to  sell  and  convey  the  land 
after  the  death  of  the  widow:  (2)  that  the  proceeds  of  the  sale, 
as  between  the  devisees,  should  be  regarded  as  personalty;  (3) 
that  no  alienation  by  the  devisees,  of  their  estate  under  the  de- 
vise, could  operate  to  defeat  the  powers  conferred  upon  the 
personal  representative;  (4)  that  no  conveyances  made  by  the 
devisees,  although  accompanied  by  long  possession  by  the  ven- 
dees, made  before  the  death  of  the  widow  or  the  sale  by  the 
administrator,  could  operate  as  color  of  title.  Orrender  v.  CalL 
399. 

2.  P..  in  1H45,  l>equeathed  to  the  trustees  of  Newton  Academy  and 

their  successors  $1,000,  '*  which  sum  is  to  remain  in  the  hands 
of  mv  son  James  and  his  heirs  forever,  and  the  lawful  interest 
to  be  paid  annually  by  my  said  son  James,  his  heirs  and  assigns, 
to  the  said  trustees,  to  be  by  them  applied  to  the  payment  of 
tuition  money  for  such  poor  children"  as  the  trustees  might 
designate,  and  to  secure  the  payment  of  said  interest  the  testator 
directed  that  it  should  constitute  a  charge  on  the  real  estate  de- 
vised to  his  son  James.  The  interest  was  paid  until  1861,  when 
James  died  solvent,  but  his  estate  became  insolvent  by  the 
results  of  the  war.  He  sold  the  lands  charged  to  divers  persons, 
who  have  been  in  open  adverse  possession  since,  but  no  demand 
had  ever  been  made  upon  them,  or  other  steps  taken  by  the 
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trustees  to  secure  the  fund,  until  1884:  Held,  (1)  that  the  be- 
quest was  a  valid  one,  and  during  the  life  of  his  son  it  might 
have  been  enforced  against  the  la^ds  charged;  after  that  it  was 
a  chai'ge  against  his  personal  estate;  (2)  that  the  trustees  might, 
within  a  reasonable  time  and  upon  proper  application,  have  had 
the  fund  secured  for  the  purposes  of  the  trust,  but  having  neg- 
lected for  so  long  a  time  to  enforce  any  remedies  they  may  have 
had  in  that  respect,  they  were  barred  by  the  Statute  of  Limita- 
tions.   Newton  Academy  v.  Bank,  483. 

3.  Pending  an  action  to  recover  land,  B.,  the  plaintiff,  died,  leaving 

a  will,  wherein  lie  provided  that  his  wife  should  have  the  use  of 
ftpecific  personal  property  and  the  rents  and  profits  of  his  real 
estate,  to  be  paid  to  her  by  the  executor  for  her  life,  or  widow- 
hood, the  executor  to  '*have  charge  of  the  renting  and  letting 
of  the  same,"  and  after  the  death  or  marriage  of  the  wife,  the 
executor  was  directed  to  "sell  off  all  my  property,  real  and  per- 
sonal, and  reduce  my  property  of  every  kind  to  cash'':  Held, 
that  the  executor  was  properly  made  party  to  the  action  because 
the  terms  of  the  will  vested  in  him  the  right  to  possession;  and 
further,  if  that  was  not  so.  he  was  entitled  to  the  damages  which 
might  be  recovered  up  to  the  death  of  the  testator  for  withhold- 
ing the  land,     Mc Alpine  v.  Daniel,  550. 

4.  A  nuncupative  will  which  has  been  reduced  to  writing  within 

ten  daj  s  after  it  was  made,  may  be  proved  for  probate  either 
before  or  after  the  lapse  of  six  months  after  the  making  thereof; 
but  if  not  put  in  writing  within  the  ten  days,  then  it  cannot  be 
proved  after  the  expiration  of  the  six  months.  Haygood  Will 
Casey  574. 

5.  After  the  contents  of  the  will  are  established  within  the  time  and 

in  .the  manner  prescribed  by  the  statute — The  Code,  ^  2148 — it 
cannot  be  admitted  to  probiite  until  the  citation  or  publication 
has  been  made  according  to  the  statute,  but  it  is  not  essential 
that  this  citation  or  publication  and  the  probate  based  thereon 
shall  be  comjUeteil  within  six  months  from  the  making  of  the 
alleged  will.     Ibid. 

6.  One  who  attests  a  will  as  a  subscribing  witness  is  not  made  incom- 

petent to  testify  to  the  execution  thereof,  by  reason  of  the  fact 
that  he  is  a  devisee  or  legatee.     Vester  v.  Collhis,  114. 

7.  An  executor  or  administrator  cum  testamento  annexo,  who  is  also 

a  subscribing  witness  to  a  will,  is  competent  to  testify  to  the 
execution  thereof;  and  the  same  rule  applies  to  one  who  was 
competent  at  the  time  of  the  making  of  the  will,  but  who  sub- 
sequently acquired  an  interest  therein.     Ibid, 

8.  The  act  of  attesting  the  execution  of  a  will  is  not  such  a  "  per- 

sonal transaction  "  with  the  deceased  as  is  contemplated  in  the 
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prohibition  contained  in  §  590  of  The  Code,  Such  witnesses 
are  the  witnesses  of  the  law,  not  of  the  parties.    Ibid, 

9.  Where  a  will  was  attacked  upon  the  ground  of  undue  influence  of 
the  wife  and  sole  devisee,  and  evidence  was  offered  by  the  cave- 
ators of  declarations  by  the  testator  that  he  did  not  intend  any  of 
her  family  to  have  any  part  of  his  estate:  Held,  that  it  was  com- 
petent to  prove,  in  reply,  the  kind  relations  existing  between  the 
deceased  and  his  wife,  and  that  she  had  permitted  hiu^  to  use  a 
fund  which  belonged  to  her.     Ibid, 

10.  H.  contracted  to  sell  to  T.  certain  lands  and  gave  bond  to  make 

title  when  the  purchase  money  was  paid  and  for  which  T.  exe- 
cuted his  notes.  II.  died  leaving  a  will,  l^earing  date  prior  to 
the  contract  for  sale,  in  which  he  devised  the  lands  embraced  in 
the  contract  to  T.  and  another.  T.  never  took  possession  or  paid 
any  part  of  the  purchase  money,  and  dechned  to  make  any  pay- 
ment or  accept  a  deed  from  the  executor:  Held,  that  this 
amounted  to  an  election  by  T.  to  take  under  the  will  and  thereby 
the  contract  for  the  sale  was  superseded  and  could  not  he 
enforced.     Taylor  v.  Hargrove,  140. 

11.  Where  a  testator  employs  words  having  a  well  known  or  techni- 

< 

cal  meaning  in  tlie  dispohitiou  of  his  estate,  that  construction 
will  be  given  them,  unless  it  can  be  seen  from  the  instrument 
itself  that  he  used  them  in  a  dilTerent  sense;  and  if  he  used  such 
words  as  will  bring  the  devise  within  a  settled  rule  of  law,  that 
rule  must  prevail,  though  it  conflict  with  the  real  intention  of 
the  testator.     Ijeaihers  v.  Gray,  162. 

12.  A  devise  to  P.  "during  her  natural  life,  and  after  her  death  to 

the  begotten  heirs  or  heiresses  of  her  body,"  vested  in  P.  an 
absolute  estat<^  in  fte  simple,  un<ler  the  rule  in  Shelley's  case. 
Ibid. 

18.  The  opinion  of  this  Court,  delivered  in  this  case,  reported  in  96 
N.  C,  548,  is  overruled.     (Davis,  J.,  dissenting.)    Ibid. 

14.  A.  devised  lands  "to  my  five  grandsons — L.,  A.,  W.,  N.,  and  J. 
*  *  *  •* — to  them  or  the  surviving  part  of  them;  and  in  the 
event  of  the  death  of  the  (said  grandsons;  leaving  no  heirs  of 
their  own  hodv,  then  and  in  that  case  the  aforesaid  lands  shall 
be  e([ually  divided  betvi-een  T.,  and  M.  (sisters  of  the  first  named 
devisees),  or  their  children."  The  testator  further  provided, 
that  each  of  his  said  grandsons  should  "receive  his  proportional 
share  of  said  land  when  lie  arrives  at  the  age  of  twenty-five 
years,  and  not  before."  All  the  grandsons  survived  the  testat<)r, 
and  attained  the  age  of  twenty-five  3'ears:  Held,  that  theretipon 
the  grandsons  took  an  estate  absolute  in  fee  simple  in  common 
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in  the  lands,  and  upon  the  death  of  any  one  of  them  mtestate, 
his  share  descended  to  his  heirs  at  law.   Fields  v.  Whitfield,  905. 

15.  Where  lands  have  heen 'conveyed  to  one  who  lb  also  a  devisee  in 

a  will  which  makes  another  disposition  thereof,  and  the  vendee 
takes  benefit  under  the  will,  he  must  submit  to  the  provisions 
of  the  will  in  respect  "to  the  land.    Stith  v.  Jones,  860. 

16.  While  the  word  '*  property  "  in  its  legal  sense  ordinarily  includes 

money,  vet  where  it  can  be  seen  from  other  parts  of  a  will  in 
which  it  is  used  that  it  was  not  so  intended,  that  interpretation 
will  be  given  it  by  the  Courts  with  which  the  testator  Had  evi- 
dently employed  it.     Patterson  v.  Wilson ^  584. 

17.  P.  devised  to  his  wife  the  "  plantation  on  which  I  now  live  •  *  * 

also  two  mules  (and  various  other  articles  of  personal  property, 
naming  them),  also  one  thousand  dollars  to  be  paid  to  her  out 
of  my  estate"  for  her  life,  and  in  the  succeeding  clause  he 
devised  to  his  daughter  M.,  "at  my  wife's  death  *  *  *  all  the 
property  of  whatever  description  that  I  have  heretofore  willed 
to  my  wife;  ♦  *  *  I  also  will  and  bequeath  to  my  daughter  M. 
one  thousand  dollars":  Held,  that  the  legacy  of  $1,000  to  the 
wife  did  not  pass  under  the  bequest  to  M.     Ibid, 

When  declarations  of  testator  competent  as  to  the  factum,  and 
when  incompetent  as  to  the  interpretation  of.  594. 

WITNESS: 

1 .  One  who  attests  a  will  as  a  subscribing  witness  is  not  made  incom- 
petent to  testify  to  the  execution  thereof,  by  reason  of  the  fact 
that  he  is  a  devisee  or  legatee.     Vester  v.  Collins,  114. 

:2.  An  executor  or  administrator  cum  testamento  annexo,  who  is 
also  a  subscribing  witness  to  a  will,  is  competent  to  testify  to 
the  execution  thereof;  and  the  same  rule  applies  to  one  who 
was  competent  at  the  time  of  the  making  of  the  will,  but  sub- 
sequently ac<|uired  an  interest  therein.     Ibid. 

vi.  The  act  of  attesting  the  execution  of  a  will  is  not  such  a  "  per- 
sonal transaction  '*  with  the  deceased  as  is  contemplated  in  the 
prohibition  contained  in  ^  590  of  The  Code.  Such  witnesses  are 
the  witnesses  of  the  law,  not  of  the  parties.     Ibid. 

4.  The  manner  of  summoning  witnesses  and  their  compensation  is 
entirely  regulated  by  statute.    Stern  v.  Herren,  516. 

^.  There  is  no  provision  in  our  law  authorizing  the  taxation,  as 
costs,  of  the  fees  for  attendance  and  mileage  of  witnesses  who 
have  not  been  summoned,  nor  of  witnesses  w^ho  have  been  sum- 
moned but  who  are  non-residents  of  the  State.    Ibid, 
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6.  If  a  witness  on  cross-ezammation  is  asked  to  give  a  reason  for 
any  act  or  declaration  done  or  made  by  him,  he  is  entitled,  by 
way  of  corroboration  and  in  explanation,  to  speak  of  other  con- 
temporaneous acts,  writings,  &c.,  in  support  of  his  testimony. 
Wiggins  v.  Outhrie,  661. 

When  error  in  allowing  witness  to  testify  cured,  594. 

What  witness,  a  party  to  an  action,  may  testify  in  regard  to  deceased 
persons,  598. 

To  what  extent  party  to  action  competent  against  deceased  per- 
son, 461. 

When  wife  competent  on  issue  of  legitimacy  of  offspring,  734. 
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